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favoinviMe reception oj' the new 
!i;Jlnt^.ij7' a. n suits in the King s 
Hcu'h^ li-ir, in.dnccd tlie author to believe, 
iJi.u a ihniiar pub!:eJtio;\, on the prac- 
riv'e or »he Comiuo/t Plcu^y w'ill not be un- 
acceptable to u;o pr« 'irili'an. 

TtiK iiiflory c ^his court bar, already 
lieen deduced, and the theory of it's 
pradlicc dellneiited, by a very niaftcrly 
hand *. But Inch a performance, with- 
out further afilftajicc, will no more make 
a good pratSlical law'^ycr, than the eic- 
ments of E/iclui alone will make a good 
mechanic. • 

To furnilh that a/liftancc, is the pro- 
fefled obje<St of the following work j 

^ Lord Chief Baron in his Iiiflory auJPra£ltce 

of the Coaimon Picas. 

whereiw, • 


V R E A C li. 

wherein, as IrTTIic former, the author 
has endeavoured to ielc'ft fucli matter 
f)nly :i.s may be truly ufcful ; and to ar- 
range it in fucli victhul^ as to ail’oi'd the 
readied means of iiuclligcncc. 

• 

It is not h.owcvcr on any fuppofed 
merit of his own, that he founils his liopes 
of fncccfs'j hu' on the ;;i- -at experience 
a".d ahilitie c i \.\\c rj/Jt u n oi the ce urt, — to 
whoie e(unminis;i’. ii-o he is iridehted, for 
niuch u cii'l and auti'enti" information. 
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O F. T II TO 

Court of Common 

B y the Saxo7i conflirution there \va«k.one 
fnperi(>r court of jullice in the kinj;- 
tlom : and that had cognizance* hocii 
of civil and fpiritual caides; viz. the cevV/^*- 
na^evuty or general council, which afiembled 
annually or ofrntr, wherever the king kept 
his ebiiftw^Sj ox v'hiliuiitick^ as well to 

do private jiULio'*, to confuir on i)nb!lck 
hnlinefs. At tlie conqndl:, riie L^x^efiaftical 
jurildit'lion was diverted into another c.han- 
lu/l ; and the copqueior, fearing danger from 
tlu'l'e annual pmli.imenis, c^ntiivcd aifo to 
ieparate their minideriai power, as judge?, 
from their deliberaiive, as coiinfellors to tlie 
crown. He therefore cllablifiied a conftant 
court in his own hull, made up of the ofH- 
cers of his palace, and they tranfaclcd the 
liiilinefs, both criminal and civil ; likcwife 
matters of the revenue. When they fat in the 
hall, they were called a court criminal when 
up Hairs, a court of revenues the civil pleas 
they held in either courr. I'his court was 
called by Uraifon and other ai t!jois, aula re* 
B ^ gia. 
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gia, or aula regis. Bratt. Jib. _3. c. 7. Thefe 
high officers wer© affiilal by certain pcrl’ons 
learned in the laws, who were called the 
king’s jujli iars or j'Utircs,' and by tlic greater 
barons of parliament, all of whoin had a 
feat in the aula regia, and formed a kind of 
court of a[>pcal, or rather of advice, in 
matters of great moment anti difficulty. 
All thefe in tlieir foveral departments tranf- 
afted all fecnlar biifincfs both criminal anti 
civil, and likewife matters of the revenue: 
nntl over all ^redded o.ne Ipecia! maj.'ilhate, 
calletl the chi, j jujficir.r, or capi.'i'Ks jujli, !uriti.< 
totius /higliiC-, wi;o was all'o principal miniller 
of llate, the l'econ^l man in the kingdom, 
and, by virtue of his office, guardian of the 
realm in the king’s abfence. And tnrough 
this officer it was, who principally deter- 
mined all the vaft variety of canles that art.ie 
in this c.'itenfive jurifdiillion ; anti from the 
plenitude of his iiower grew at krigth both 
obnoxious to the people, and dangerous to 
the government which employed him. Spcl- 
man's CiejJ. jgr, ?, j. GV/'- C, P. ly. 

This gtcat oTiiverl’a] coin' bt ing bountl to 
follow thekinr-fs houfehokl in all it’s progrelU". 
and especlititrr.., the trial of common caufes 
therein was found very biirther.r>me to the 
fubieT. Whe! "ore king 7c who tlrcatled 
.'kb t!’.e*pf)wer of the y-'^rribr, very leiuitly 
confenied to that artit k whith now forms 
tlie eleventh chapter ol eJeartr, anti 

enact;, “ tliat Couimon Pitas Jl.mU net jolloio 
“ our V.ovrt, but Jhall Ic J^uldsn in fame phi a 
“ certain." This certain pbcc w'as ciLi- 
blifficd in TVfpuinjler-hall, tlie place where 

the 
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the aula re^is originally far, when the king 
refided in that city; and jhrre it hath ever 
fince continued. And the court beitn; thus 
rendered fixed and Itaiionary, t!u* judges l)e- 
came fo too, and a chief, with other juitices 
of the common pleas thereupon appointed ; 
with jurirdiction to hear and determine 
all pleas of land, and injuries merely civil 
between fubjedl and fubjecl: ; Which criti- 
cal efiablifhmcnt of this principal «ourt of 
common law, at that jjarticular jiinciure 
and that particular place, gave l ife to the 
inns of court iii it’s neighborhood; and, 
thereby collcfting together the whole bodiy 
of the common iawvers, enabled the law it- 
felf to withfland r!ic attacks of the canonilis 
and civilians, who laboured toexiirpaie and 
defiroy it. 

I'he aula rej^ia being thus .firijip’d of io 
confidcrable a branch of it's jurifdietion, and 
the power of tlic jnJi/./.y bcii’g alio 

confidcraldy curb’d by many arMoic. in. ilie 
great charter, the authority of both began 
to decline apace under the long and trouble- 
fomc reign of He my the third: And, in fur- 
ther puriiiance of this example, the oiiier 
ieveral offices ol' the chkt' jujikiar were un- 
der ktkeard the lirfl (who ncvv-^iodelled the 
w'hole frame of our judicial polity) fiibverteJ 
and broken into dilHncl courts of judicature. 
The dillribution of common jullicc between 
man and man was thrown into fo provident 
an order, that the great judicial officers 
were made to form a cheque upon each other; 
the court of chancery iffiiing all original 
writs under the great feal to the other conns; • 
B 2 the 
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the common pleas being allowed to determine 
all caufes between, private fubjectsj the ex- 
chequer managing the king’s revenue} and 
the court of king’s bench, retaining all the 
jurifdiction which was not cantoned out to 
other courts, and particularly the fiiperin- 
tendance of all the reft jjy way of appeal ; 
and the foie cognizance of pleas of the crown, 
or criminal caufes : Foi* pleas or fuits are 
regularlyulivided into two forts } fleas of the 
crown, which comprehend all crimes and 
mifdcinefnors/whcrein the king (on behalf of 
the publick) is plaintift'; ami cor.mon picas, 
which include all civil aflioiis, depending 
between fubjetfl and fubjedt. The former 
of tilde were the proper object of the jurif- 
didlion of the court of king’s bench } the 
latter of the court of common picas; which 
is a court of record, and is llyled by Sir 
Edward Coke, “ the lock and key oj the common 
“ law-f 4 hjl. 99. for herein only can real 
adtions, that is, adlions which concern the 
right of freehold or the realty, be originally 
brought : and all other, or perfonal pleas 
between man and man are here determined ; 
though in the latter the king’s bench has alfo 
a concurrent authority. 

T'lis court,without any writ, may, upon a 
fuggeftion, gnnt prohibitions, to keep as 
well tcm^ioral as ecclefiaftical courts within 
their bounds and jurifdidtion, without any 
original or plea depending; for the common 
law, which in thefe cafes is a prohibition of 
itfeif, ftands inftead of an original. 4 Inft. 99. 
Vau^b. 157. 12 Co. 108. 


Adtions 



of the Cotitt of Common pieiijs?. 

A< 5 Uons are alfo removed into this court 
out of inferior courts of* record, by writ of 
habeas corpus cum caufa, or certiorari j and out 
ofinfecior courts not of record, by pone, toll, 
recordari^ aicedas ad curtain., or writ of falfe 
judgment. 

In term time, if may award a habeas corpus 
by tlie common law, for any peribn com- 
mitted for any caufe under treajon^r felony, 
and thereupon difcharge him, if it fliall 
clearly appear by the return^ that the com- 
mitment was againll; law ; as being made 
by one who had no jurifdibtion of the.caulc, 
or for a matter for which, by law, no man 
ought to be punillied. Vaugh. 154, 2joiiss, 14. 
And now it is clear, that this court has a 
general jurifdiflion to grant writs of habeas 
corpus, in all cafes. 2 JVtls, 172. fVooeds Cafe. 

1 /Ind. 297. Moor 839. 1132. i Brovanl. 33. 
It allb l).ith jurirdirtion for the punilliment 
of it’s own olEcers and minifters, and all 
other perlbns guilty of contempts againH: 
the rules and orders of the court. 

It’s jurifdibtion is generjjl, and extends 
throughout England, and by Ifatute of 6Vff«- 
cejler, 6 Ed. i. c 8. “ None lhall have writs 

“ of trefpafs before juftices, unlefs he fwear 
by his faith, that the gooSs taken away 
** were worth 40J.” 

Lord Coke in his 2 Inft. 311. fays, ** writs 
** of trefpafs are here put but for an example, 
for. debt, detinue, covenant, and the 
f* like.” 

•'And • as inferior courts which , are not of 
1 record cannot hold, plea of debt, £sfr. or 
'damages, but under 4 or. fo the fuperior 

B 3 tfquru 
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courts jhat arc of record cannot hold plea o^" 
debt, off. or dam'agcs reguUrly, unlefs the 
fame amount to 40J. or above, ibid. For the 
wifdom of the common law was, tfeat men 
fliould not be troubled for fuits of fmall 
value in the king’s courts, but that they 
Ihould be heard and deterfnined in the county 
with fmall charge, and Vttle or no travel or 
lofs of {ime, .for it was there accounted 
againft the dignity and inftitution of thofc 
high courts to hold plea of fmall or trifling 
caufes 5 otherwife the law that was inftituted 
for the quiet of man, and for his defence, 
might be abufed to bis charge, vexation, and 
offence. And the maxim of the common 
law is, quod flacita de eataUis, debitis^ 6ff. 
qua fummum 40 s. attingiint^ vel earn e>:cedunty 
fecundum legem et conjuetudinem Anglia^ Jine 
hr evi Regis flacitari non dehent. ibid 31a. 

By 43 Eliz. c. 6 . it is enadtcd, That if 
any perfonal a(fl;iun be brought in any of 
her Majcfty’s courts at Wejtminfier (not 
** being for any title or intereft of lands, nor 
** concerning dte freehold or inheritance of 
any lands, nor for any battery), it (hall 
** appear to the judges of the fame court i 
and being fo lignified by the jufticcs be- 
** fore whotd the lame fhall be tried, that 
** the debt or damages to be recovered 
** ihercfn lhall not aixtount to the fum of 
40f. that in every fitch cafe the judges or 
** jufticcs before whom fuch aftien lhall be 
** purfued, lhall not award the plaintiff' any 
** more cofl^ than ^ fum of the debt or ^ 
. ** damages fo recovered lhall amount tQ 
** but lefs at thek diferetion;” 
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If upon a nonfuic in an inf^irior court i6s. 
is given for coils, by' aj H. 8. c. 1 5. debt 
lies for it in the fuperior court, becaufe it is 
given by a ftatute fubfcquent to the 6 Ed, i . 
Cro. Eliz, 96. 

The ftyle of this court is, ** P!eas at 
“ Wcftminfter before Alexander Lord Lough- 
borough, and bis ^ompaniom jujlkes of our 
“ lord the king of the bench y of the terp of the 
“ Holy ’Trinity y in the twenty-third year of the 
“ reign of our Sovereign Lord George the third 
" the grace of God of Great Britain, France 

and Ireland, king, defender of the faith, See," 
The authority of this court in common 
cafes is founded on an original writ ifluing 
out of the chancery, being the king’s man* 
date from them to proceed to determine the 
caufe j for it was a maxim among the Nor~ 
mans that there fhould be no proceedings in 
the king’s court in common pleas, without 
the king’s writ •, therefore a writ always 
ilfued to warrant this court’s proceedings. 

But where the party is privileged, as an 
attorney or other perfon intitled thereto, it 
may hold plea on a writ of ^ivilege, which 
is the hrft proqefs of the court iiTued againft 
the defendant, to compel him to appear, and 
make his defence. • . 

It alfo holds plea by bill, which is in na* 
ture of a petition to court, aghinft an^ 
attorney, officer, or miniiler, inthled to 
privilege j and exprefies either the grievance 
or wrong which the plaintiff harii fuBfin’^ 
the defendant, -or elfe forme .fault by him 
committed againft. Ibme law oir ftatvte of 
the realm. 



The aut^oritp and 3{uri05i8ion. &*c. 

Alfo a knight, citizen, or burgefs, or other 
perfon iittitied to privilege of parliament, 
may be fued in this court by original bill, in 
manner as directed by the ftatute izCsf ij 
IV. 3. f. 3. and a peery by the pradlnce of the 
court, may all'o be fued by original bill, 
and fummons ; though this is doubted to be 
law. 


Cf the of CnglanD* 

L aw, in general, is an art direfting to 
t the knowledge of juftice, and to the 
well-ordering of civil fociet> ; lb the law of 
England in particular, is an art to know 
what is jufticc in England^ and to pre- 
ferve Older in that kingdom. And this 
law may be divided into tv/o kinds j the lex 
mn feripta^ the unwritten or common law ; 
and the lex feriptat the written or llatute 
law. 

The lex non feripta, or unwritten law, in- 
cludes not only general cullums, or the 
common law, but alfo the particular cuf- 
roms of certain parts of the kingdom i and 
likewile thofe particular laws, that are by 
cuftom obferved oply in certain courts and 
^urildidUons i and are properly diftinguiUhcd 
into three kinds ; i. General Otfimsi which 
are, the univerfal rule of the whoti kingdom, 
and form the common law, in .it’s 
and more ufualMagniftcation. a.. 

i ?»hicb, for the moft pwt, aff^ 
only the inhabitants of particular ididrids* 

, ^ 3. Certain 
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3. Certain parttcular Laws', which by 
are adopieU and ufed by'fome parrtcuUr 
courfi, of pretty general and extenfive junf* 
didtion.^ * 

1. As to general eujiotns, or the common 
law, properly fo called , this is that law, by 
which the proceedings and determinations 
in the king’s ordinary courts of juHice are 
guided and dire<fb(d. This, for moil: 
part, feules the courie in which lands de* 
iccnd by inheritance , the manner and form 
of acquiring and transferring property, 
the iolemnities and obligations of concrads; 
the rules of expounding wills, deeds, and 
afts of parliament , the rcfpedtive remfdtes 
of civil injuries , tae feveral Ipecies of tem- 
poral offences, with the manner and degree 
of puniffiment , and an iiiffmte number of 
minute parriculars, which diffufe themfelves 
as extenlively as the ordinary dillribution of 
common jufticc requires. 

2, Particular cujloms, are thofe which be- 
long to particular counties, cutes, towns, 
manors, and lordfltips , and thefe were very 
early indulged with the privilege of abiding 
by their own cuftoms, in contradiftindfion 
to the reft of the nation at large , which pri- 
vilege IS confirmed to them by llveral ads of 
parliament, Mag. C rt. 9 H. 3. r. 9. i Ed j. 
Ji. 2. c. 9^ 14 Ed. 3. > 9 . 1. c, S.& 2. H, 4. 
c. I. 

Such is the cuftom of gavelkind in Kent 
and fbme other parts of the kingdom* VuU 
Co* Litt* 140. Alfo the cuftom that pre- 
vails 10 divers antient boeoughs, and there* . 
fore enUtd Bar^ngb-Engb^t that ^e''youogeft; 

•fqa 
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fon (hall inherit ^the eftate, in preference to 
all his elder bothers. Co. Litt. 140. Such 
is the cuftorn in other borpughs> that a widovr 
lhall be entitled for her dower, t© all her 
bufband’s lands. Co. Litt. 1 66 ; but at the 
common law (he is entitled to. one third 
part only. Laftly, there are many parti- 
cular cudoms within 'the city of London 
with regard to trade, apprentices, widows,' 
orphans, t^c. All thefe are contrary to the 
general law c^f the land, and are good only by 
fpecial ufagej though the cuftoms of London 
are confirmed by aft of parliament. 8 Rep. 
126. Cro. Car. 347. c. %.ft. 3. 

To this may moft properly be referred a 
particular fylfem of cuftoms ufed only 
among one fet of the king's fubjefts, called 
the cuftorn of merchants, or /ex /hercator/a : 
which, however different from the general 
rules of the common law, is yet ingrafted 
into it, and made a part of it j being al- 
lowed, for the benefit of trade, to be of the 
•utmoft validity in all commercial tranf- 
aftions. Winch. 24. 

Cuftoms muft be reafonable j or rather, 

' talcen negatively, they muft not be unrea- 
fonable. ^hich is not, ^ Sir Edward Coke 
fays, to be underftood by every unlearned 
man's ,rcafbn, bat of artificial and legal 
re^n, warranted by authority of law. Co. 
LAfL 62. Coke's Copyh. J. 33. « 

, Cuftoms ought CO be certain. A cuftorn 
‘that lands lhall defeeftd to the moft worthy 
off -the Owner's blood, is void; fbrhowfhall 
‘ this wpnh be determined ? put a cuftorn to 
dtifoend to the next of male blood ; exclofivc 
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of females, is certain, and therefore g6od. 

1 R 1 . Ahr. 565. A cuftdm to pay two 
pence an acre in Ijeu of tythes, is good % 
but to psty fometimes two pence, and ibmc* 
times three pence, as the occupier of the 
land pleafes, is bad, for its uncertainty. Yet 
a cultom, to pay a 'year’s improved value 
for a fine on a copyhold eftate, is goods 
though the value is a thing uncertayi : for 
the value may at any time be afcertained ; 
and the maxim of law is, id cerium eji^ quod 
lertum rtddt poteji, Co. Lit. 93. b, 

Cufloms, though eflablifhed by confenr, 
muft be (when eftabhfhcd) compullbrys 
and not left to the option of every man, 
whether he will ufe them or no. Therefore 
a cuflom, that all the inhabitants fhall be 
rated towards the maintenance of a bridge, 
will be good ; but a cuftom that every man 
is to contribute thereunto at his own pleasure, 
is idle and abfurd, and indeed no cuflom 
at all. 

Lailly, cuftoms muft be etu 0 fient with 
each other : one cuftom cannot be fet up in 
oppofition to another. For if both are really 
cuftoms, then both are of equal antiquity, 
and both eftatftiftied by mutqal confenr: 
which to fay of cohtradtftory cuftoms is ab- 
furd. Therefore, if one man pr^fcribes 
that by cuftom he has a right to nave win- 
dows lotting into another’s gardens the 
other cannot claim a ri^tby cuftom to ftop 
up o<r thole windows s for tbefe two 

concradsiftory cuftonas cannot be both good, 
nor both ftjtod together. He ought tather . 

3 ' to 
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to d?ny the exigence of the former cuftom. 
9 Rip* 5S. * ' 

The written laws, pr I^es fcriptay are 
ftatutes, afts, or.cdids, made by rhc king’s 
majefty, by and with the advice and confent 
of the lords fpi ritual and temporal, and com- 
mons, in parliament alfembled, 8 Rep. 20. 
And they arc either general or fpecial, publick 
or prinate, ^ 

A general or publick aft, is an univerfal 
rule that ijegards the whole community : 
and of this the courts of law are bound to 
take notice judicially and ex officio, without 
,the llatute being particularly pleaded, or fee 
forth by the party who claims an advantage 
under it. 

Special or private a^s, are rather exceptions 
than rules ; being thofe which only operate 
upon particular peribns and private con« 
cerns : and of thefc the judges are not bound 
to take notice,' unlefs they be formerly ihewn 
and pleaded. Thus to fhew the diffinftioh, 
the 'fta;utc 13 £l/z. c. 10. to prevent fpiritual 
perfons ,from,nf\aking leafes tor looker terms 
than twenty-on* years, or three lives, is a 
publick it. 'being a rule preferibed to 
the whole ^body, of fpiritual. perfons in, the 
nation; but an aft to enable the bi/hop of 
CkifieTfto make ^ a leafe.to bxxf 

y^9xs, is an exception, to this rule. » it con- 
cerns only the parties an4 the ^bilhop’s fuc- ' 
ffii^Qrs i and is therefore a privke fft. > 
•|(!c";^tatutes ^fo, are either ideclarfitpry pf .(Jie 
Mommoa lasyi^or rcaaedial of fotne -de^ 

^ iheraoi . . l>eclaratory, wheretheold coibm 
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of the kingdom is almoft fallen into difufey or 
become difputablc * in which fizfc the par- ■ 
iiament hath thought proper,' in perpetmm fei 
tejimoniumt and for avoiding all doubts and ' 
difficulties,* to declare what the common 
law is ;and ever hath Jbeen. Thus’ the Ifa- 
tote of treafons, 25 Ed, 3. cap. 2. doth not 
make any new fpecics of treafon } hut only 
for the benefit of the»fubjcdt declares and 
enumerates ihofc feveral kinds of ofFdnce,' 
which before were treafon at the common 
law. ... 

Remedial JIatutes arc thofe which arc made 
to fupply fiich defeats, and abridge' fuch fu- 
perduities, in the common law, as arife ' 
either from the general impcrfeftion of all’, 
human laws, from change of. time and cif- 
cumttances, from the' miftakes and unad- 
vifed determinations of unlearned judges, or 
from any other caiifes whatfocveir. And this 
being done, cither by enlarging the common 
law where it was too narrow and circum- 
fcribed, or by reftraining it where it was too 
lax and luxuriant, hath occafioncd ahothef 
fubdrdinate'divifion of remedialiids of par- 
liament, into and ftatutcs. 

As for inftance; clipping the current coin 
of the kingdom was an offehcf not fuf- 
hciently guarded agaihff by the 'temniion 
law : therefdrc it was thought expedfeijiti'^^by ' 
ftaikte '^ Elrsd, ' el iii Bgh’treafim;l 

which wdS iftot at the connrhon lawj^ fd thit’ 
this was ah enlarging f|^ute; Ac cotniiitdfi 
law allb f^ri^al corporations Itaieobt 

theif eftateS’ for any. teriiri tdl 

ycaftd by the 

lioneil : 
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tioned: this was therefore a retraining 
tatace. 

It may be faid that part of the civil and 
canon law are alfo a «parc of the laws of 
England i they being in force rn caufes liti- 
gated in the fpiritual courts> and the courts 
of admiralty. 


‘ Of 

.e * 

A n a 61 idn is the form of a fuit given by 
law, for the recovery of that which is 
one’s due; or it is a legal demand of a man’s 
ri^t i and invented to preferve men’s per- 
fons and properties from the violence and 
iojutice of others : it does in all intances of 
an injury being committed, either intiflt a 
puniihment upon the party offending, or 
give a recorrmence to the party injured. 
The d^gn of entering into fociety being 
the proteAion of our perfons and fecurity of 
our property, men In civil fociety have a 
right, and j^re indeed obliged to apply to 
the publick for rcdrtsfs when they are in- 
jured : for were they allowed to be their 
own carv^^s, or to make reprifals, which 
they Plight do in the date of nsti^re, fuch 
p^miplon would introduce all dtat incon- 
venience which the date of okture did en- 
dure, and which goverpm^gt was at hrd 
invented to prevent. Hence therefore they 
-'sife obliged to fubmit to the publick the 
ih^fure of their , damages^ and to have re- 
Qci^le fo the the courts of ju/lice, 

which 
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which are appointed to give them redreft 
and cafe in iheira^^ira: andnhis appKcacioA’^ 
is whac we call bringing an adion. 

They are eriminal 6r civil. 

Crimin’^!, which lies for forne penalty or 
ponilhmenc in the party fued, be itcorpoivat 
or pecuniary, and are called actions penal. 

Popular aSlionSi whereby a man hath com- 
mitted a breach of iome penal ftatute; and 
it is called a popular adion, becaule it is 
not given to one fpecially bMt generally to any 
that will prejecute as well for bi^fe^ as the 
kingt and it is generally called a qui tarn 
action i becaufe it is brought by a perfon 
** qui tarn pro domino rege^ &c. qudm pro^fe^ 
ipfo in hat parte fequHur'* Dyer 95 . Lahv. 

Civil aHionSj arc divided into real^ perfon- CivilAflioa 
ali and mixed. Reatf. which concern real 
property only, are fuch whereby the plain- 
tiff or- demandant claims title to any lands 
or tenements, rents, commons, or other 
hereditaments, in fee limplc, fee tail, or for 
term of life: but thefe anions are now^&td 
afide^ being very difatory arICt expensive; 
and a mpre commodious method is con- 
trived to difpute the -title of lands called an 
ejedment. Co, Lit. 284 . i Inftf^o. . 

Pttfonal ofNnnSf are aceountt 'co- Pedonal 

venantt deity affanltaad battery y falfe Aa,oM. 

ment, cafe invftre/pafs. . , ' • 

Mixed aRionsy are fuits partaking of the MiWii 
nature of the other two^ wherein foaiie real Aftwoi. 
property irdemandedi and alCoj^rlbniid da'^ 
mages for a wroftlf i^fuft^ed^’i as fdr iir- 
ftabce, ejc^ei», diMch/ihci^'tbe plaih j *f . 

.t<r 
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tiff oot only to reftitution for the term of 
years, but alfo < damages for the wrong ; 
wafte not only to recover the land wafted, 
but alfo treble damages,** which is a perfonal 
recompencej and under thefe thtte heads 
may every fpecies of remedy by fuit or aftion . 
be comprized. 

jiccount, lays againft the bailiff, or receiver 
to a lord, or others, who, by reafon of their 
offices ^nd buftneffes, are to render account, 
but refufe to do icj and by Slat. ^s^Ann. 
c, i6. “ It may be brought againft the exe- 
** cutors and adminiftrators of every guar- 
** dian, bailiff, and receiver, and by one 
** joint-tenant, tenant in common, his exe- 
** cutors and adminiftrators, againft the 
** other, as bailiff, for receiving more than 
** his ffi'are, and againft their executors and 
**. adminiftrators :f’ but this action is fel- 
dom ufed, the proceedings being; difficult, 
dilatory, and expenftve •, for if the demand 
be of confequence, and the matter of an 
intricate nature, it is more advifeable to re- 
fort to a court of equity. , 

Affim^Jttf ns . an aftion founded upon a 
cootrad, either .exprels or implied by law, 
and gives the party damages in proportion 
to the.iol&.|he has fuftained by the violation 
of the eqn^a^ t there are two forts, ,a;'ge- 
l^fal htkMtattts and a fpedhl 

Indebitatus vti||:.tiei|(A»Oi Cafe but 

%h«re i^bt will iie^ add d^is^pre it 
iiot lie jupofl a . wager^ ftbt the, 
'^tor jpf a bill .of exc^ge : iol* bia'^« 
eni^lOice.. is ‘ bur ' a crateral engagei^bti 

m 
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Sali. 23. pL 3. 6. Mid. 128. a Ld. ^ 

1034. therefore it muft becfor a particular 
undertakings or collateral promife to dif- 
charge the debt or* duty of another; as for 
not malSng a good title to land fold accord- 
ing to promife ; not paying money upon a 
bargain and fale according to agreement; 
not delivering good^s upon promife on de- 
mands &c. ^ 

Implied affumpjity is where goods are fold, 
or work is done, without any price agreed 
upon a Quantum meruit \ the Ikw implies a 

S omife and fatisfadlion to the value: and 
ere is another implied a£umpjity which Iss 
when one has received money belongipg to 
anothers without any valuable coofideration 
given on the receiver’s part. It alfo lies for 
money paid by miftakcs or on a confider- 
ation which happens to fails or through im- 
pofitibn, extortions or oppreflion, or where 
undue advantage is taken of the plaintiff’s 
fituation. 4 Burr. toll. For money laid 
out and expended for the ule, of anothers ,the 
law implyihga protnifi^of payments and up- 
on an account ftated. CaTth,'"/^^, 

Qevenant arifts whetfr an agrccioent is made Cowntat. 
by deed, or writing lealed^ between, two 
perfons at the leaff,, each to peffprn\ certain 
covenants on h'^ part,; and as the good of 
fociety requires a punaual peffbmfant^e ofs 
and tbats4 ia^rfon-.piould ho alloi^ed tk re- 
fcind add through hiscpntrs^Ss lothe 
. has pinvidid a remedi aSon .pf coi* 

Vena^s in which tI;^injurM,j>pjfyJs,ip a- 
coVdr damages fur ttw vioUuCHi wue coa- 


0 
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in proportion to the lofs he has fuf- 
* tained. 

Dek, This aftion was formerly very pnuch 
ufed) but now is feldom brought, but upon 
fpecial contrads under feal, wherein /he fum 
due is clearly and precifely exprelTed, and 
matters of record j for if brought upon 
limple contrail, the plaintiff labours under 
two didlculties : firfl;, the defendant has here 
the iamb advantage (as in action of detinue), 
that of waging his law if he thinks proper. 
4 Rep. 94. fecondly, the plaintiff mull 
recover the whole debt he claims, or nothing 
at all. For the debt is one fingle f aufc of 
a£l;ion fixed and determined ; and which 
therefore, if the proof vanes from the claim, 
cannot be looked upon as the fame contra^ 
whereof the performance is fued. 

AffauU lies where there is an attempt or 
offer, with force and violence, to do a cor- 
poral hurt to another, as by ffriking him 
with or avithout a weapon, or prefenting a 
gyn at him at fuch a djffance to yrhich the 
gun will carry, or pointing a pitchfork at 
him, or by datwmg a fword, and waving icin 
a menacing mao^. %RcU.Abr. 545. Hamk^ 
A C, 133. And it feems agreed at thUtlay, 
that BO wor^ wha^lbcver, be they never' ib 
prorokiag^ (tan amount to an afiavlc, not* 
withftaBding the ^any'aaciefit opinioos to 
thfr’eontraty. *« 

itutttry is the tmlawtp} of another. 

ka»'touchia||.of wifful- 

jjp or hi anger, is a^battOryi f«r tho law 
»lia<nioc draw the line liK»tiKean 

* f 
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grccs of viofence, and therefore totafly pro- 
hibits the firft and lowcft ft^ige of it j every 
man’s perfon bein^ facred, and no other 
having a right to nv-ddlc with it in any thft 
flighteltwanner. b Mod. 173. 149. 556. 

Kvery battery includes an aflault, therefore 
if the defentiant be found guilty of the bat- 
tery, it is iufficient. 'Salk. 3^4.//. 

FI Cr. 134. • 

Any injury whatfoever, be it never fo 
fmail, being adlually done to the perfon of i 
man, in an angry or revengeful, rude or 
infolent manner, as by fpitting in his face, or 
any way touching him in anger, or violently 
juftling him out of the way, arc batteries in 
the eye of the law. 6 Med. 149. Ld, 

62. Hawk PI. Cr. 13. 

AJJduU and Falje Imprifdment. This »£^on Afliult abd[; 
lies for every confinetMnt of the perfon Ivp'iiw- « 
without fofficient authority, and is common- 
ly joined to an afTault and battery j for every 
imprifonment includes a battery, and Avery '* 

battery an alTault 1 and to confUtute the ip- 
jury, there are two points ri^Qilife i 1. The > 
detention of the perfon ; andt 2. The un- 
lawfulnefs of fuch decern^on. 2 5894 

4 ^. « ' * 

Cafe. This afiion lies m a ’great^ variety C«ie» ’ 
of inflaneeSy ofe. For afihfting a fepn- * 

tstion or^Qod name, by malieionifjj^lllwid 
k>us, and ’Haniietdus itetAs, hN 

damage^ tn4 an 

aflbmpfitf'' a 
mai»*a ferai^b, where, 
prances nf mfindOM^ 

.patent fi^age itr.his vij^ x 
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*s by felling him' bad provifion or wincsy 
I Roll. Abr. 95. lira, Guarranty. 50.; by the 
Occrcifeof a noifome trade which infers the 
air in his neighbourhood or by the neglefk 
r^r unfkilfMl manageincnt of his pkyfician, 
fnrgeon, or apothecary. 1 1 H. 6 . 1 8. Roll, Abr. 
to. 12, Agaiiifl: carriers and others upon the 
c'-dVo^m of England. Slat. 10 Ann. c. 14. 
Innkeepers for goods 'ftolen in his houfe 
vvhilft ht is a guell. Moor 177 j for deceits in 
contrads, bargains, and Tales, Danv. 73 j for 
negligence; lyreping a dog accuftomeci to bite 
fheep, 190. ; taking or enticing away 

my fervant or apprentice, whereby I lofe his 
lervice, iCro. 177.; difttirbance in the ufc 
of a ftat in the church. Moor, 197.; for in- 
juries done in commons, Slyle 168. ; for ma- 
licious profccutions, confpiracy, efcape, and 
refcous. Roll. Abr. iri. i Sak. 15.J A>r Hop- 
ping up a watcr-courfe or way; breaking 
down a party wail ; Hopping of antienc 
lights, and for any private nuifanee to a 
man’s walls, light, or air, 3 Ihft. 231. 9 Rep» 
54. ; againH Sheriffs for default in executing 
writs, I Cro, jf'.jy ; for diHurbing a parfon in 
taking his tithes, fcfc. 2 Cro. 478. 

Trover is a ipecial adion on the cafe which 
one man hath againH another, who hath in 
his poffeffoh ar.y of hfs goods by delivery, 
hnding,.orothcrwife ; and fells or makes ufe 
of them without his confent, or refufes to 
deliver them on demand ; and it is to reco- 
ver damages to the value of the goods. 2 Lil* 
Abr. 618. 

t '■ This adion will lie, although there be not 
* an aduai finding} for wherever a man comes 

to 
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to the poflcflion of the ,goods of another 
by delivery, and does convert the fame to 
his own ul'e, that is a fufHcienc rinding 
to found the adion. 2 Bulf, 313. And if the 
plaintiff recovers damages for the converfion, 
the property of the goods dees thereupon 
reft in the defendahtj who, as damages to • 
the value of liis gootls liave been recovered 
againft him, is to be confidered tU! a pur- 
chafer of them. Sir. 1078. 

Detinw, is an adlion that lifs for the reco- Detinue, 
very of goods and chattels though the party 
came to the poffenion of them by lawful 
means, as by bailment, borrowin ;, or pledg- 
ing, and the plaintiff is to recover the»thiug 
in fpecie or damages for the detainer; but as 
in this adion the defendant is allowed to 
wage his law (for it was but reafonable that 
the bailor trufling to the baililf 's honefty and 
integrity at firlf, ihould all’o trult to his oath 
in a court of jultiec, fmee the rcflitution 
might have been fccrct), which being found 
exceeding inconvenient, it being often expe- 
rienced that thofe v/ho were.fo i.iiflroneft as 
to retain the goods of another; would gene- 
rally put themfelves upon their oaths, ooca- 
iioned the fubftituting the ad^on of trover 
anc^converfion in the place thereof, which !»•>- 
4 A^^e adion ufually made ufeof a^this day. 
Co^it. 7 % 6 . Roll, Abr. 10 Ct>. 57. 

Cro. Jac. 244. i 

Trtfpafs lies for an injury done by one pri- Trerpali. 
vate man to another, as entering on another 
man’s ground without a lawful authority; 
and doing fomc damage, however inconfi— 
derable, to his real property. For the right 
. C 3 • . of 
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of lueum and tuum, or property in lancU'i 
once eftabliflied, it follows as a ncccllaiy 
confequence, that this ri;;ht muft be exclu- 
five; that is, that the owner may netain to 
hiinfeir the foie ufe and occupation of his 
' foils every entry thereon, without the owner’s 

leave, and (if contrary to his exprefs order) 
is atrefpafs or tranfgreflion. The party mult 
have property in the foil, and aftual pofief- 
fion by entry, to be able to maintain it ; or, 
at leart, it is^ requifite, that the party have 
aleafe and poHeirion of the vefture and hci b- 
ap.e of the land. Aloor 456. 1 IhJL ry, 

2 RcU. Abr. 572. 2 Liil, Abr. 596. 2 Roll. 

Pfrfonal pro- The perfoti in whom the general property in 
perty. a perfonal chattel is, may maintain an aft ion 
of trefpafs for the taking or injci ing thereof 
Ity a Itrangcr, altliough he has never been in 
the aftual poireffion of it : For a general 
property does always draw to it a poficlfjon 
Jii lav/; which pofleflion is, in the cafe of a 
perfonal chattel, by reafon of the tranfito- 
rinefs of its ijuture, fuHicient to found an 
' aflion of trcfj.ifs upon. Bro. 'Ircfp. pi. 

346. l,atcb. 24. 2 Bu/Jlr. 268. 
pro- Only theperfon, who has ilie polfefiion in 
; . perty. * of the real property to which an injury 

lias beep done, can maihtain an aclion.of 
trefpafs for the injury : Bcyaulc the of 
' an aflion of trefpafs, for an injury to cither 
real or perfonal property, is the being dif- 
twbed in the polTeflion of the property: 
i Ai't* the having a general property, does not 

« in the cafe of real property, as it does in the 
cafe of perfonal, draw to it a polTeirion in 
} , • fafl. 
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fact. Bro. 7 >. pi, 38. pi. 303. pi, 346* 
^ Lev. 10^. 'Latch. 2^^. i Buljlr. iS%. 

And tlitrc mud not only be a poflcflion in 
fact of the real property to which an injury 
has been done j but it muft be a lawful one. 
For an intruder into land does not gain by 
the intrufion I'uch a poflcfTion, as will enable 
him to maintain an action for a trcfpafs 
thereupon committed. 2 Leon. 147, Plow. 
346. 4 Leon. 184. * 

Every one of the parties to a trcfpafs is 
liable to an atflion, for there tan be no ac- 
ceffary to a trel'pafs. i Lev. 124. Bro. Lit. 
Lre. iij. 

^0? tohom and agatttfi tpljom 

an will lie^ 

A S the law grants redrefs for all injuries, 
and gives a remedy for every kind of 
right, fo it is open to all kinds of perfons, 
and none are excluded from bringing an ac- 
tion, except on account of tJleir crimes or 
their country j as men attainted of treafon or 
felony, perfons outlawed or excommunicated, 
convidl in n pra;munire, alien en'emies profef- 
fed in orders of the papal religion, as friars, 
monks, Csfr. (unlefs they have oUtained a 
pardon) infants, feme-coverts (unlefs by 
Ipecial cuftom), or perfons not in rerum na- 
tura ; but executors or perfons outlawed 
have a right to fue in right of their fcdator 
or inteftate, i Infi. 128. 

’ C 4 ^ They* 
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They may be brought againft all perfuns 
whether attainted pf trcalbn or felony, acon- 
vift recufant outlawed, and excommuni- 
cated, £s?f. 6 Rep. 3. ' 

But care muft be taken how fuch adbions are 
brought, as if an infant i? plaintiff, he muft 
fue by his next friend or guardian. Roll. 
Abr. 287, 288.; uniefs he fue with others as 
executor, and then he may fue by attorney, 
for all of them together reprefetJt the tel- 
tator. Roll. 4 br. 288. If an infant is fued, 
he muft appear by a guardian j if not, the 
plaintiff may move the court to have one 
appointed. Roll. Rep 303. Style ^Inft. 26. 
If an idiot fue or be fued, he muft do it in 
perfoti, Co. Lr/, 135J but otherwife of him 
who fliall become non compos mentis^ for he 
[hall appear by guardian if within age, or by 
attorney if of full age. 4 Co. 1 24. 1 Saund. 23 1: . 
A mjirried woman muft foe with her hufband; 
and in all cafes where they are both fued (al- 
though the hulband may anfwer alope), yet 
the wife fhall never be forced to anfwer 
without her hufband (except it be a foie 
merchant j i, e. when flie carries on a foie 
and feparate trade, which is by the cuftom 
of London only) j and in that cafe the aftion 
muft be againfl: both. 10 Mod. 6. 1 Infi. 135, 
Fxecutors, when they bring an adlion, muft 
all be n^med ; but when an aftion is brought 
againft them, it muft be only againft fuch of 
of them as do adminiftcr. x Rxll, Abr^ 924, 
"^enk. Cent. 106, 107. 

.Alfo, if two men have lands and goods, 
(blether in joint* tenancy, and be wronge4 

la 
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in them, they mini fue jointly. Co. Lilt. i8o. 
Tenants in common ought to join in aftlons 
perlbnal, as trefpars in breaking into their 
houfe, breaking their inclofure or fences, 
feeding,* walhing, or defouling their grafs, 
cutting down their timber, Hlhing in their 
pifcary ; and fliall recover jointly their da- 
mages, becaufe in thofe aflions, tlKJutrh their 
eftates arc feveral, yet the damages lurvivc 
to all j and it would be unreafonable to 
bring feveral adions for one fingle trefpal's. 
Co. IM.fetJ, 315. ibid. 198. <7. ’ So if two 
tenants in common low their land, and a 
ftranger eateth the corn with his tattle, 
though they have the corn in common^ yet 
the action given to them is joint, atid (hall 
furvive. Co Litt. nj'i.a. But in real actions, 
and in adtions alfo that are mixed with the 
perfonalty, tenants in common (ball fever 
in adions, bccaul'c they have I'tvcral free- 
holds, and claim by feveral titles, Cy. Litt, 
195. b. Alfo in an aflizc and (lander of t.cic, 
they muft fever. Divers perfons may have 
an adion of trefpafs jointly for goods taken, 
or the like j but of battery, of fuch perlbnal 
trefpafs, the adion ought to be fingle : if 
one trefpafs be done by divers, the plaintiff 
may make it joint, or feveral, as he plcafcs. 
8 Rep. 159. And yet two that join in a tref- 
pafs, do fo make one trefjiaffer, that one of 
them is anfwerable for the other, and if they 
be fued in one adion, they may lever in 
pleas and iffues. 5/r. 1 140. And a releale to 
one, is a releafe to all. Co. Litt. 232. a. Alfo 
the jury muft aflefs damages for all, but 
{here fliall be byt one fatisfadion i and where 

a jt^inc-. 
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f^o? tufebin and agafnli Irljcm, S-^c. 

a Joint-adflion cloth lie againft fcveral perJonr., 
and fome of their names arc known, and 
ibme are nor, the afiion may be broiigiit 
againfi: them that are known by thfir parti- 
cular names^ and declare with i\/imul cum aliis, 
&c. 2 LiU. uibr. Comb. 260. 

vvhat time 2[(tlOn0 arc 
to be b^ougljt* 

T feems that, by the common Jaw, there 
was no ftated or fixed time as to bringing 
of actions, for my Lord Coke fays, a Irji. 95. 
“ that the limitation of aftions was by 
“ force of divers ads of parliament;” and 
in order to prevent foits and incoiiveni- 
encies, the Stat. 32 //. 8. c. 2. i. cn- 
adhs, “ That noperfon fliall from henceforth 
fue, have or maintain, any writ of right, or 
make any prefeription, title, or claim to or 
“ for any manors, lands, tenements, rents, 
“ annuities, commons, penfions, portions, 
corodies, or other hereditaments of the 
poifeflion of his or their anceftor or predc- 
“ ceifor, an^ declare anil alledgcany lurtht r 
feifin or poireflion of his or their anceftor 
or predecefl’or, but only of the feifin or pof- 
fcJTioh of his anceftor or predeccflbr, which 
" hath been or now is or ftiall be feifed of 
" the faid manors, lands, tenements, rents, 
“ annuities, commons, penfions, portions, 
corodies, or other hereditaments, within 
thrcefcorc years next before the /i^e of 
the fame writ next before the faid pre- 

“ feription, 
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ejQitftm ^hat time 9ftiOU0, &c. 

fcription, title, oi* claim, fo hereafter to 
“ be fued, commenced, brought, made, 

“ or had. , 

Se£t. “ That no manner of perfon (hall of 

fue, have or maintain any alTife of Mori” 

“ dauncejlor, coufenage^ ayle, writ cf entry fory, 

“ upon diffeiji/if done ‘to any of his ancedors i Bulflr. > 62 , 
“ or prcdecclTors, ot any other adlion pof- 
“ fellbry upon the pofTeffion of any, of his 
anceltors or predeceflbrs, for any manors, 

“ lands, tenements, or other hereditaments, 
of any farther I'eifin or poiTelTion of his or 
“ their anceftor or predccelTor, but only of 
“ the ieifin or polTeffion of his or their an- 
“ ccifor or predecclTor which was or here- 
“ after (hall be feifed of the fame manors, 

‘‘ lands, tenements, or other hereditaments, 

“ within fifty years next before the tefie of 
“ the original of the fame writ hereafter to 
be brought. 

Se<5f, “ That no perfon or per.ons (hall Concern'ng 
hereafter foe, have or maintain any 
“ for any manors, lands, tenements, or other . 

hereditaments, of or upon, his or their 
own fcilln or poffeflion therein, above 
“ thirty years next before the lejle of the 
original of the lame writ, hefeafter to be 
“ brought. 

Seff. 4. That no perfon (hall hereafter Avowy or 
“ make any avowry or cognixance for any f 
“ rent, (uit, or lervice, and alledge any 
“ feifin of any rent, fuit, or fervice, in the 
“ fame avowry or cognizance, in the polTef- 
(ion of any other, whofe eftate he (liail 
5‘ pretend or claim to have, above fifty years . 

“ next 
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52litj|)in what time^HaioniEf 


next before the making of the faid avowr7 
or cognizance. 

Formedonsin Seifl. 5. “ That all formedons in reverter, 
reverter, for- <« formedons in remainder, and f'ire facias 

njafnder'yrtVr ** of any manors, lands, tenc- 

facias upon “ nicnts, or other hereditaments, at any 
See 2 1 “ time hereafter to be fued, lhall be fued 
Jac. 2 . c. 16. It takeo within fifty years next after the 
titlf or caufe of aftion fallen, and at no 


Bar for de- 
fault of fcifin 
within the 
lime of limit- 
ation. 


“ time after the fifty years paffed. 

Sect. 6. That if any perfon or per- 
“ Ions, at any time hereafter, do fue any 
** of the faid adions or writs, for any nia- 
** nors, lands, tenements, or other hcredita- 


** ments, or make any avowry, cognizance, 
“ prefeription, title, or claim, of or for any 
** rent, fuit, fcrvice, or other hereditaments. 


** and cannot prove that he or they, or his 
** or their anceftors or prcdeceflbrs, were in 
** adual pofleffion or feifin of and in the 
** fame manors, lands, tenements, rents. 


“ fuits, fervices, annuities, commons, pen- 
“ fions, portions, corodies, or other heredi- 
** taments, .at any time or times within the 
“ years before limited and appointed in 
this prefent aft, and in manner and form 
as is afarefaid, if the fame be traverfed or 


“ denied by -he party, plaintiff, demandant, 
** or ayowant, or by the party, tenant, or 
defendant j that then, and after fuch trial 


“ therein had, all and eveiy fuch perfon and 
perfons, and their heirs, ^all from thencc- 
forth be utterly barred for ever of all and 
.** every the faid writs, aftions, avowries, 
** cognizance, prefeription, title, or claim, 

** hereafter 
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hereafter to be fued, had or made, of and 
for the fame manors, ]a/ids, tenements, 

“ hereditaments, or other the prcmifcs, or 
any part of the fame for which the fame 
" adion^ writ, avowry, cognizance, pre- 
“ fcription, title, or claim, hereafter fliall be 
“ at any time had, I'litd, or made.” 

Provifo to relieve women covert, infants Pro^ifo loTr- 
within age, in prifoDf or out of the realm, 
at the time of this Statute made, and that'^^'*' ’ 
they may bring any of the faid vvrits or 
aftions, or make any of the laid avowries, 
cognizances, preferiptions, titles or claims, 
at any time within lix years next after fucli 
perfon lhall accomplilh the age of twenty-one, 
or within fix years next after Inch pc.*ron 
now being covert fhall be foie, or w:thin 
fix years next after fuch perfon now being 
out of the realm fhall come and be within 
this realm : And that every fuch perfon fliall 
alledge within the fix years the I'eifin of his or 
their anceftors or predecefTors, or of his own 
poffelTion, or of the pofTelfion of thofe whole 
cflate he fhall then claim. 

In the conllruclion of this flatute it hath Conilr.ifl’ou. 
been holden, that in a formedon in reverter 
or remainder, or on a feire jacias on a fine 
of fuch nature, the demandant need not 
mention the ftatutc in order to make out his 
title, but the tenant, if he would take,aclva!i- 
tage of it, muft plead it. Dyer 315. 
fU loi. So in an avowry for rent, Moor 
fl. 102. 1 Rel. Rep. 50. this fbatute mult 

be conttrued llridtly; and that it does not 
extend to a formedon in defeender^ cejfavif, nor 
refeeus, 4CV, 8, \And.x(}. Lit. Rep, . 

* It 
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It docs not extend to a writ of right of 
dower, for the pJaintifF does not count of his 
pofleffion, nor of the fcifin of any anceftor. 
Bro. S.f T.m. 23., 

NottofvtcnJ By the 1 Mar. r. 5. it is enaftedy “That 
to any kvrit of « ,2 H. 8. c. 1 . fliall not extend to any 

vowfon^ quart *‘*sht of advowfon, quarc impcditf or 

imfeJi/l S.C. “ darreignpre/entmentj not jure pair o~ 

“ nrUuSj not to any writ'of right of ward, writ 
“ of r.tv'iniincnt of ward for rhe wardfliip of 
“ the body ; or for the wardfliip of any 
** cadUs, honors, manors, lands, tenements, 
or hered i taments, holden by knight- fervice j 
“ but rlMC I’uch fuits may be brought as be- 
“ the making the faid aft.” 

; Writs of for- By Slat. 2 1 Jac. I. c. 16. For quieting 

fta]| men’s elVaies, and avoiding of fuits, be it en- 
.be fued wuh- « 'I'hat all writs of fortnedon in dc- 

inaoyeais. feender, fortnedon in remainder, and for- 
“ medon in reverter, at any' tinoc hereafter 
to be fued or brought, of or for any 
manors, lands, tenements, or hereditaments, 
whereunto anyperfon or'jjerlbns now hath 
“ or have any title, or caufe to have or pur- 
** fue any fuch writ, (hall be fued and taken 
** within twenty years next after the end 
of this prd'ent feflion ; and, after the faid 
*« twenty ytars, no perfon or perfons, or any 
“ of their he..^s, (hall have or maintain any 
“ fuehrtvrit, of or for any of the faid ma- 
“ nors, lands, tenements, or hereditaments j 
and that ail writs of formedon in dc* 
feender, formedon in remainder, forme- 
,^don in reverter, of any manors, lands, 
tenements, or other hereditaments what- 
foever, at any time hereafter to be fued 

or 
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“ or broughc by occafion or means of any 
title or caufe hereafter happening, fliall be 
fued and taken within twenty years next 
“ after the title ant^ caufe of adlion Hrfl: de- 
“ fccndcjl or fallen, and at no time after the 

faid twenty, years j and that no peribn or Rntry inro 
“ perfons that now hath any right or title ofisn'k 
“ entry into any manors, lands, tenements, 

** or hereditaments, pow held from nim or 
** them, fhall thereinto enter, but .within- 
“ twenty years next after any other title of en- 
“ try accrued ; and that no perlon or perfons 
“ fhall at any time hereafter make any 
entry into any lands, but within twenty 
“ ye?rs next after his or their light or title 
“ which lhall hereafter (irft deioeud or.ac- 
“ cruc to the fame and, in default thereof, 

“ fuch perft-ns lb not entering, and their 
** heirs, fhall be utterly excluded and dii'ablcd 
“ from fuch entry after to be made.’' 

“ Prtjvided noverthelefs. That if any per- in‘'.;nt5,r'‘!Rs- 
fon or perfoiis that is or fhaii be entitled 
“ to fuch v/nt or writs, or that hath or 
“ have I'uch right or title of- entry, be, or ,» 

fhall be, at the time of the^faid right or 
“ title fiift dc'fcendcd, accrued, come or 
“ fallen, within the age oL^ac and twenty 
“ years, feme covt’rl, nai cdhpos^nmlis, m- 
" prifonedt or i^ond the Jens, that then fuch 
“ perfon and perfons, and his or thedr heir 
“ and heirs, fliall or may, noewithiTanding 
“ the faid twenty years be expired, bring 
“ his action, or make his entry, as he might 
“ have done before this ad : fo as Inch per- 
“ fon and perfons, or his or their heir and 
“ heirs, (hall, within ten years next after his 
■}■ and 
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** and their full age, difcovcrture, corning of* 
** found mind,, enlargement out of prilon, 
or coming into this realm, or death, take 
“ benefit of, and fue fortii the fame, and at 
“ no time time after the faid ten years.*’ 
Corftiuftion In the condruftion of this flatute it hath 
onhvsutuu. hf'ldep, that the I'oPtfrion ofonejoint- 
‘ tenant is tfe pcircffion of the other, fo far as 

to prevent this ftatute,- i Sali. 285. That a 
claim* of entry to prevent the ftatute of 
linriiations muft be upon the land, unlefs 
there be fomc fpecial reaf’on to the contrary. 

1 Salk. 205. a Sir. 1086. That if a perfon 
be barred of his foi'hiedon, he is not thereby 
hindred to purfue his right of entry which 
afttrwards accrues to him, rtb more than a 
perfon who has fevcral remedies, and dif- 
charges one of them, is excluded thereby 
from purfuing the others, i Lttiw, 781. 
1 Salk. 339 . 2 Stilk. 422 . 

Tenants in That if onc tenant in common receive? 
common. the Whole profits for twehty years or more, 
yet this does not bar his companion for the 
ftatute of limitations never run? againft a 
rfian, but where He is actually oufted or dif- 
feifed. i Salk. 423. 

CopyholJt. Copyholds are within the ftatute, becaufe 
it is an aft made for the prefervation of 
' ■ the public ^juict, and no ways tending to 
the prejudice of thb lord or , tenant. 
Moor i,\o. . . , ' 

L'imit.nlon of "By flat, f. ,16. jf, “All 

P«rioiiai O'.- ‘♦• 'aftions of 'trefpafs (^uare etpujupi fregity de^ 

tioiii. ’/fjiwe, aftion Ibr trover ^ and replevin for 

** taking away of goods and cattle, all ac- 
" rions of and upon tJie frt/e (other 

“ than 
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** than fuch accounts as concern the trade of 
** merchandize between merchant and mer* 
chant} their faffcocs or fervantS}) all ac> 

** tions of grounded upon any lending 
“ or control without fpecialty i all aftions of • 

** debt for arrearages of rent, and all actions 
of ajfauU, menace, battery, wounding, and 
imprifoment, or an]i of them which ihall 
♦* be fued or brought at any time aftty the 
** end ot this prefcnt fcdion of parliament, 

Ihall be comnienced and fued within the 
** time and limitation hereafter expreffedi 
** and not after (that is to fay) the laid ac- 
** tions upon the cafe (other than for flandcr), 

** and the faid actions for accempt, and the 
** faid aftions for trefpafs, debt, detinue, and 
replevin for goods or cattle, and the faid 
♦* a^ion of trefpafs, quare claufum fregit, 

** within fix years next after the caufs of fuch 
atlions or fuit, and not after i and the faid 
adions of trefpafs, of affault, battery, 

“ < wounding, imprifonment, or any of them, 
within four years next after the eaufe of 
** fuch allions or fuit, and not after* and 
** the faid action upon the cafe for wordsi 
“ within two years next after the words fpoken, 
and not after.” ^ 

** That if in any the faid adions or fuits Their limf- 
judgment be given for the plaintiflp, and^no" after 
the fame be reverfed by error, or a 
** pafs for the plaintiff, and upon watter ”* • 

** alledgcd in arreft of jiidgmen^i the judg- 
“ ment be given againft the plaintiff, that he 
take nothing by his plaint, writ or bill * 

** or if any the faid adions (hall be brought 
" by original, and the defendant therein be 
D ** ouvhiwedg 
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oiiUawcd, a^d ihall after reverfe the ctut- 
“ lawry, .that in all fuch cafes the party 
plaioti^^ bis heirs, executors or aclinini- 
*.* llrators, as the cafe lhalL rcq.iiire, may 
commence a new adion or I'uir, from time 
to time within a year after fuch judgment 
** reverfed, or fuch judgment given againft 
** the plaintiff*, or ^oytlaw-ry reverfed* and 
** nof after. 

Infantf, feme That if any perfon or pcrlbns, that is 
covcit., &c. *» or (hall be intitlcd to any fuch adion of 
exctp.ed. t< trcipals, detinue, adion for replevin, ac- 
** tions of accompts, actions of debts, ac- 
** tions of trefpafs for alTaulr, menace, bat- 
** ,tery, wounding or imprilonir.cni ; adions 
** upon the cafe for words, be or (hall be at 
the time of any fuch cau(c of adion given 
** or accrued, fallen, or come within the 
age of twenty-one years, feme covert, non 
“ compos mentis, impriloned, or beyond the Jeas, 
*\ that then fuch perlbn or perfons (hall be 
,** at liberty to bring the fame ad ion s^ fo as 
“ they take the fame within fuch times as 
* arc before limited, after their coming to, 
** or being of full age, difeovert, of fane me- 
mory, ac large, and returned, from beyond 
'* • the feaj, as other perlbns having no fuch 

' ** impedim“nr, (hould be done. 

. If the plaintilFis in England when .the caufe 
of adion accrues, the time of limitation be- 


•gins, to run, though he afterwards goes 
;abroad. i .l^ils. 1 34. Tiie. (laiiite docs not 
,, begin to run againff a foreigner, till be comes 
into Englan^. 3 ^ 7 /j. 145. 

What aflions .With rciped to merchants accounts, it 


arf wUiiin tbejjach been dttermined, that they mean fuch 

accounts 
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atcounts as afe operv and cur/ent ohb ; 
that theref(irej if an account be ftated and 
fcccled between merchant and merchant, and 
a liim certain agreed to be due to one of 
them, if he to whom the money is due, does 
not bring His a< 5 tion within the time limited, 
he is barred by the above ftatutc. 2 Mff/f. ^li. 

124, Lev. 2S7. Vent. 2Vern. 

45 ^* . . * 

Action on a bond is not wdthin the ftatutc j Aftion bn 
yet the praftice is, that where an aftion is bond not. 
brought on a bond of tw'enty years (handing 
and on which no intereft has been paid for 
that time, the defendant may plead /^/wV ad 
diem, and will be prefumptive proof of the 
payment, if the plaintiff does not prove either 
the payment of the intereft, or a demand 
precedent. In chancery, an obtigefr drt a 
bond was refufed any relief. Cba». Repi 78. 

88. 106. 

Debt on the 6 Ed. 6. for tithes, of on aODcbtfortiihes, 
award for a fine of a copyhold, rent orr' an &c. not. 
indenture of leafe, or for an efesfpe, arfe not 
within the ftatute. 1 Sid, i Siund. 3^. 

37. I Lev. 273. Nor can the ftatute be sheriiFcanoot 
pleaded by any flieriff tb art action brought plead the fta* - 
ag.iinft him for money levied on z^ert facias, 
becaufe the action is (bunded in maleficio, and 
ariics on a contraft in law, which is dif- 
ferent from thole aftions of debt on a lend- 
ing or coniradt nvntioned in the ftatute,’ and 
becaufc it is grounded on the ftatute, 1 R, 2. 

€. 12. whicn fifrt gave an afKon of debt for 
an efcape, there being no remedy f6f credi- 
tors before, b\it by adlion on the'eale, 

Saund. 37, 1 Lev. 191. 2 Ked. 93. j nor can 
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tiff not only to reftitutioii for the term of 
years, but alfo* damages for the wrong; 
wafte not only to recover the land waRed, 
but alfo treble damages,* which is a perfonal 
recompence j and under ihefe thrive heads 
may every fpecies of remedy by fuit or action 
^ be comprized. 

Account. Account, lays againft the bailiff, or receiver 
to a lord, or others, who, Ly rcafon of their 
oilkesKnd bulineffes, are to render account, 
but refule to do it; and by Slci. Ann. 
' c, i6. “ It may be brought againlt the exc- 
cutors and adminiflrators of every guar- 
“ dian, bailiff, and receiver, and by one 
“ joint-tenant, tenant in common, his exe- 
cutors and admininrators, againll the 
other, as bailiff, f »r receiving more than 
his fliare, and againft their executors and 
** adminiftrators but this aftion is ft l- 
dom ufed, the proceedings being difficult, 
ililatory, and expenlive j for if the dc-mand 
be of confequence, and the matter of an 
intricate nature, it is more advifeable tt; re- 
fort to a court of equity. 

AJJuv 2 pfit, 4s an atftion founded upon a 
contract, either exprefs or implied by law, 
and gives the parry damages in proportion 
to the Iofs4ie has fm’taincd by the violation 
of the contract : there are two forts, a ge- 
neral mdibitatus ajfuupjit, and a j'pecid a/- 
fump/u. 

Inrfebit. Indebitatus ajfumpfit, will lie in no cafe but 

fumpilu where debt will lie; and therefore it will 
not lie upon a wager, nor again'l the ac- 
ceptor of a bill of exchange : for Ifis ac- 
• ccptance is but a collateral engagement. 

Salk. 



of 3aioniiJ* ’ 

Sal(\ pi. 3. 6. Mod. 128. a Ld. Raym^ 

1034. therefore it muft be* for a particular 
undertaking, or collateral promife to dif- 
charge the debt or’ duty of another; as for 
not mak'ing a good title to land fold accord- 
ing to promife j not paying money upon a 
bargain and fale according to agreement; 
not delivering goods upon promife on de- 
mand, &c. j 

Implied ajfump/tt, is where goods are fold, 
or work is done, without any price agreed 
upon a quantum meruit \ the Ihw implies a 
promife and fatisfadion to the value : and 
there is another implied aJJ'umpfit, which is, 
when one has received money belonging to 
another, without any valuable confideration 
given on the receiver’s part. It alfo lies for 
money paid by millake, or on a confider- 
ation which happens to fail, or through im- 
pofition, extortion, or oppredion, or where 
undue advantage is taken of the plaintiff’s 
lituation. 4 Burr, toil. For money laid 
out and expended for the ufe of another, the 
law implying a promife of payment, and up- 
on an account ftated. Carlh. \^ 6 . 

Covenant arifes where an agreement is made Covenant 
by deed, or writing feakd, between two 
perfons at the leafV, each to perform certain 
covenants on his part; and as the good of 
focicty requires a punilual perform’ance of, 
and that no perfon fliould be allowed to rc- 
feind and break througli his contrads, fo the 
law has provided a remedy by adion of co- 
venant, in which the injured party is to re- 
cover damages for tlie violation of the con- , 

C ' trad. 
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tra£t, in proportion to the lofs he has fuf- 
. tained. 

DcBt. -- Debt. This aftion was formerly very much 
ufcd, but now is feldom Ijrought, but upon 
fpecial contrails under feal, wherein /he fum 
due is clearly and precifely exprefled, and 
matters of record j for if brought upon 
Ample contrail, the plain cilF labours under 
two difficulties : firft, the defendant has here 
the famt advantage (as in aftion of detinue), 
that of waging his law if he thinks proper. 
4 Rep. 94. And fecondly, the plaintiff muft 
recover the whole debt he claims, or nothing 
at all. For the debt is one Angle caufe of 
aftion fixed and determined j and which 
therefore, if the proof varies from the claim, 
cannot be looked upon as the fame contraft 
whereof the performance is fued. 

AJjhtdt lies where there is an attempt or 
. offer, with force and violence, to do a cor- 
poral hurt to another, as by ftriking him 
with or without a weapon, or prefenting a 
gun at him at fuch a diftance to Hvhich the 
gun will carry, or pointing a pitchfork at 
him, or by duwing a fword, and waving itin 
a menacing manner. zRoU.Abr. 545. IJawk. 
P. C. 133. And it i'eems agreed at this day, 
that no words whatlbever, be they never fo 
provoking* can amount to an affault, not- 
withffaeding the mary ancient opinions to 
the contrary, P.C. 134. 

iJJJstcry. Battery is the unlawful beating.of another. 

The Icaft touching of anbther peribn wilful- 
ly, or in anger, is a battery; for the law 
cannot draw the line between different de- 
grees 
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(TiTfs of violence, and tlierefore totally pro- 
hibits ihc full and lowed d^tge of it; every 
snan’s p<;rl<)n beiii^j facrcd, and no oilier 
liaving a right lo nvddle with it in any the 
llightell <nanner. G Med. 173. 149. AV/j/. 256. 
liivery battery includes an alfaulr, therefore 
if the defendant be found guilty of the bat- 
rety, it is fulficient. Stilk. 3^(4. y>/, ;^6:Hawk. 

Pi. Cr. 134. * 

Any injury whatfoever, be it n«ver fo 
fiuall, being a'fbually done to the perfon of i 
man, in an angry or revengeful, rude or 
infolent manner, as by fpitting in his face, or 
any way touching him in anger, or violently 
jullling him out of the W'ay, are batteries in 
the eye of the law. 6 Mod.' 149. Ld. Raym. 

62. Hawk PL Cr. 13 . 

yljfault and Falfe Imprifonment. This aflion A/TauJt and 
lies for every confinemjent of the perlbn 
without I'uflicicnr authority, and is common- . 

ly joined to an afiaulr and battery ; for every 
imprifonment includes a battery, and every 
battery an aflauJt j and to conftitute the in- 
jury, there are two points requifite : i. The 
detention of the perfon j and; a. The un- 
lawfulnefs of fuch detention. 2 Inft. 589* 

4 ^- 

Cafe. This aiflion lies in a great variety Cafe, 
ofinltances, viz. ForafFcfting a man's depu- 
tation or good name, by malicious, .fcanda- 
Jous, and flandcroiis words, tending to his 
damage and derogation. Hob. 138. .on an 
afliimpHt, or undeitakiiig by aife^lmg a 
man’s health, where, by any ttnwholcfome 
prafticcs of another, a man fuftaios any ap- 
parent damage in his vigor or conflitution. ; < 

C 2 aS ' 
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as by felling him' bad provifion or wtncsy 
1 Roll. Abr. 95. Bro. Guarranty. 5q. ; by the 
e'xcrcife of a noilbmc trade which infefts the 
air in his neighbourhood ^ or by the negleft 
or unlkilfnl manageir>cnt of his pkyfician, 
ftirgeon, or apothecary. \\H. 6 . 18. Roll. Abr. 
10. 12. Againft carriers and others upon the 
cnth'm of ' Fngltfnd. Slat. 10 Ann. c. 14. 
Innkeepers for goods stolen in his houfe 
whilft lit is a guelt. Moor in •, for deceits in 
contrads, bargains, and Tales, Danv. 73 ; for 
negligence-, loreping a dog accuftomed to bite 
fheep, ib n’.ipo.; taking or enticing away 
niy fervaiit or apprentice, whereby I lofe his 
Icrvire, i Cro. 177. j difturbance in the ufc 
of a ftst in the church, A^oor. 197.; for in- 
juries done in commons, S/yU 168.} for ma- 
licious profecutions, confpiracy, efcape, and 
refcovs, Roll. Abr. 112. i Salk, fjr Hop- 
ping up a w'ater-courfe or wayj breaking 
down a party wall ■, Hopping of antient 
lights, and for any private nuifanee to a 
man’s walls, light, or air, 3 hft. 9 Rep. 
54. i againft Sheriffs for default in executing 
writs, iCro.d^ji for diftuibing a parfon in 
1 ' taking his tithes, fsr. 2 Cro. 478. 

■Trover, 'Trover is a I'pccial .uffion on the cafe which 

one man haaii againit another, who hath in 
his pofleffion any of his goods by delivery, 
finding,«or othcrwilc ; and fells or makes ule 
of them without his confent, or refufes to 
deliver them on demand ; and it is to reco- 
ver damages to the value of the goods, a Lil. 
'Abr. 618. ■ 

This adion will lie, although there be not 
* ftn adual findings for wherever a man comes 

to 
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to the poflcfllon of the ^goods of another 
by delivery, and does convert the fame to 
his own ul'e, thjt is a fufficient rinding 
to found the adion. 2 Bulf. jij. And if the 
plaintiff recovers damages for the converfion, 
the property of the goods does thereupon 
reft in the dcfendahtj who, as damages to 
the value of his goods have been recovered 
againft him, is to be confidered a pur- 
chafer of them. Sir. 10/8. 

DetimiCy is an adlion that lifs fur the reco- Detinue, 
very of goods and chattels though the party 
came to the poflcfllon of them by lawful 
means, as by bailment, borrowin .';, or pledg- 
ing, and the plaintiff is to recover the»thing 
in fpecie or damages for the detainer} but as 
in this adion the defendant is allowed to 
wage his law (for it was but reafonable that 
the bailor trufting to the badilf’s lionefty and 
integrity at rirft, ihould all'o truft to his oath 
in a court of jultire, fince the reflitutioa 
might have been fccret), which being found 
exceeding inconvehient, it being often expe- 
rienced that thole who were^l'o diflioneft as 
to retain the goods of another } would gene- 
rally put themfelves upon their oaths, occa- 
fioned the fubftituting the adfjon of trover 
and converfion in the place thereof, which i»«- 
4 A«^e adtion ufually made ufe of a^ this day. 
Co^it.tZS. RolL Abr. 575. 10 C^. 57.41. 

Cro. Jac. 244. 

Trtffafs lies for an injury done by one pri- Trefpafi. 
vate man to another, as entering on another 
man’s ground without a lawful authority; 
and doing fome damage, however inconli— 
derable, to his real property. For the right 
. C 3 » . of 
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of wtum and tuum, or property in land.'j being 
once eftablilhed, it follows as a necclfary 
confequence, that this riglit mud be exclu- 
fivc; that is, that the owner may r;.‘tain to 
hiinfelf the I'ole life and occupation of his 
foil; every entry thereon, without the owner’s 
leave, and (if contrary to his exprel's order) 
is atrefpafs or tranfgrclfion. The party mult 
have jirpperty in the foil, and ailual pofl’ef- 
lion by entry, to be able to maintain it ; or, 
at lead, it is^ requifite, that the party have 
a Icafe and poflcflion of the vedure and herb- 
age of the land. Moor 456. 1 IttjL t'-j, 

2 Hill. Air. 572. 2 hiil. /ibr. 596. 2 lloll. 

siOi . ♦.'^ 4 ^ . 

Perfonal pro- The perfon in whom the general property in 
■perry. a peribnal chattel is, may maintain an aft ion 

at trefpafs for the taking or injuring thcieof 
hy a drangcr, altht.tigli he has never been in 
the acdual pofledion of it : For a general 
property does always draw to it a polielljon 
in law; which poUe/lion is, in the cafe of a 
perfonal chattel, by reafon ol the traiifito- 
rinefs of its jjature, fuHicient to found an 
S'dion of trefpafs upon. Bro. Hrefp. 30 ?. pi. 
346 . Latch. 2 ' 4 . 2 Butjlr. 268 , 
pio- Only the perfon, who has the pofTefTion in 
.perty. • fa(ft of the real property to which an injtny 
has beep done, can maintain an aclion.of 
trcfpaf-. for the injuiy: Becaule the of 
an aelion of trerpafs, for an injury to cither 
real or perfonal property, is the being dif- 
turbed in the pofTefllon of the property: 
the having a general property, does not 
• in the cafe of real property, as it does in the 
cafe of perfonal, draw to it a poflcffion in 
• • . faft. 



Of 38ion0. ’ 2^ 

fadl. Bro. Tr. pi. 38. pi. 303. pi. 346,' 

2 Lev. 20^. 'Latch. 2%“^. i Buljlr. zS^. 

And there mull not only be a poflfclTion in 
fact of the real property to which an injury 
has been done ; but it mull be a lawful one. 

For an intruder into land does not gain by 
the intrufion fuch a^poflelTion, as will enable 
him to maintain an aftion for a trefpafs 
thereupon committed. 2 Leon. 147. Plow. 

546. ^Leon.ii/^. 

Every one of the parties to a trefpafs is 
liable to an action, for there tan be no ac- 
ceflary to a trefpafs, 1 Lev. 1 24. Bro. Tit, 

Tre. 1 1 j. 

^0? toljom and againli toljom 

an ;9(tt0n will lie, 

A S the law grants redrcls for all injuries, 
and gives a remedy for every kind of 
right, fo it is open to all kinds of perfons, 
and none are excluded from bringing an ac- 
tion, except on account of t/ieir crimes or 
their country } as men attainted of treafon or 
felony, perfons outlawed or excommunicated, 
tonvidl in -a pramuniret alien enemies profef- 
fed in orders of the papal religion, as friars, 
monks, (unlefs they have obtained a 

pardon) infants, feme-coverts (unlefs by 
ijpecial cuftom), or perfons not in rerum na~ 
tura i but executors or perfons outlawed 
have a right to fuc in right of their fcftatoi 
or inteflate, i Inji. 128. 

^ C 4 They’ 
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They may be brought againfl all perfuns 
whether attainted pf'trcafon or felony, a con- 
viil recufant outlawed, and e^tcommuni- 
cated, 6 Rep. 3. » 

But care muft be taken how fuch aftions are 
brought, as if an infant i? plaintilF, he muft 
fue by his next friend or guardian, 2 ioU. 
Abr. 2H7, 288.; unlefs he fue with others as 
executor, and then he may fue by attorney, 
for all of them together reprefcnt the tel- 
tator. Roll. Abr. 288. If an infant is fued, 
he muft appear by a guardian j if not, the 
plaintiff may move the court to have one 
appointed. Roll. Rep 303. Style ilnjl. 26. 
If an idiot fue or be fued, he muft do it in 
perfoo, Co. Lit. 135; but otherwife of him 
■who fliall become non compos mentis^ for he 
fhall appear by guardian if within age, or by 
attorney if of full age. OtCo. 1 24. i Sound. 23 ■: . 
A married woman muft fue with her hufband ; 
and in all cafes where they are both fued (al- 
though the hufband may anfwer alone), yet 
the wife fhall never be forced to anfwer 
■without her hufband (except it be a foie 
merchant j /. when flie carries on a foie 
and feparate trade, which is by the cuftom 
of London only) j and in that cafe the aftion 
muft be agaiaft both. 10 Mod. 6 . i I/f/ 2 . 1 35, 
Executors, when they bring an adlion, muft 
all be nvned ; but wi.en an adtion is brought 
againft them, it muft be only againft fuch of 
of them as do adminifter. 1 liolR Abr^ 924» 
'Jenk. Cent. io6, 107. 

Alfo, if two men have lands and goods, 
|0|;ether in joint* tenancy, and be wronged 
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an^^aicn will He. ’ 

in them, they muft fue jointly. Co. Lilt. i8o. 
Tenants in common ought to join in aifllons 
perlonal, as trcrpafs in breaking into their 
houfe, breaking thl*ir inclofure or fences, 
feeding, ‘wafliing, or defouling their grafs, 
cutting down their tiiiiber, billing in their 
pifcary •, and lhall recover jointly their da- 
mages, becaufein thole afbions, thou^^h their 
eftates arc ieveral, yet the damages lurvivc 
to all j and it would be unreafonable to 
bring feveral actions for one fingle trel'pafs. 
Co. Lit. fetJ. 31.5. ibid. 198. <7. * So if two 
tenants in common low their land, and a 
ftranger eateth the corn with his cattle, 
iliough they have the corn in common^ yet 
the aedion given to them is joint, an.d lhall 
furvive. Co. Lilt. 198. <J. But in real actions, 
and in aflions alfo that are mixed with the 
perfonalty, tenants in common lhall fever 
in actions, becaufe they have feveral free- 
holds, and claim by feveral titles. Co. Lilt. 
195. Alfo in an aflize and danvier of title, 
they mull fever. Divers perfons may have 
an action of trefpafs jointly for goods taken, 
or the like j but of battery, or fucli perlonal 
trefpafs, the aftion ought to be fingle : if 
one trefpafs be done by divers, the plainrilF 
may make it joint, or feveral, as he pleafes. 

8 Kep, 159. And yet two that join in a tref- 
pafs, do fo make one trefpalTcr, that one of 
them is anfwerable for the other, and if they 
be fued in one ai^ion, they may lever in 
pleas and iflues. Str. 1 140. And a releafe to 
one, is a releafe to all. Co. LtU, 23a. a. Alfo 
the jury muft aflefs damages for all, but , 
th?rc lhall be but one fatisfaftion j and where 

a j<^inc-» 
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a joint-afllon i!oth Jic againfl: fcveral peiibnr, 
and Tome of their names arc known, and 
fonie are nor, the aclicjn may be brougiit 
againfe them that are known by th^ir parti- 
cular names, anti declare with ■» fimul cum tilth ^ 
8 cc. 2 Li!!, uibr. 461;. Cemb. c6o. 
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r Teems that, by the common law, there 
was no flared or fixed time as to bringing 
of actions, for my l^ord Coke fays, 2 Irft. 9;,, 
that the limitation of aiTrions was by 
“ force of divers a£ls of parliament and 
in order to prevent foils and .inconveni- 
encies, the Stat. 32 //. S. c. 2. ft-bf. i. en- 
adts, “ That noperfon fiiall from henceforth 
“ fue, have or maintain, any writ of right, or 
“ nuke any prefeription, title, or claim to or 
“ for any manors, lands, tenements, rents, 
“ annuities, commons, penfions, portions, 
“ corodies, dr other hereditaments of the 
'* poireflion of his or their anceflor or predc- 
“■ ct'iror, an^ decl.u e and alledge any lurther 
“ feifin or pofleffion of his or their anceflor 
or predeccfldr, bur ^nly of the feifin or pof- 
** felTioh of his anceflor or predtcellbr, which 
hath been or now is or fliall be feifed of 
the faid manois, lands, tenements, rents, 
“ annuities, commons, penfions, portions, 
corodies, or other hereditaments, within 
** threcfcorc years next before the tfjle of 
the fame writ next before the faitl pre- 
i. “fcription. 
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fcription, title, of claim, fo hereafter to 
“ be fued, commenced, brought, made, 

“ or had. , 

Seft. “ That no manner of perfon (hall Tdm'tation of 
“ fue, have or maintain any afTife of Mar(~ 

“ daunceftor, couftnage^ ayle, writ of entry (oty. 

“ upon dijfeijin, done ’to any of his anceftors 1 Bulftr. >6a, 
“ or predecefTors, 05 any other aflion i)of- 
feflbry upon the pofieffion of any^ of his 
** anceliors or predecefTors, for any manors, 
lands, tenements, or other hereditaments, 

*' of any farther I'cifin or polTefllon of his or 
*' their anceftor or predccelTor, but only of 
“ the Ibifin or pofTciTion of his or their an- 
ccflor or predecelTor which was or Kere- 
“ after (hall be feifed of the fame manors, 

*•' lands, tenements, or other hereditaments, 

** within fifty years next before the tefte of 
“ the original of the fame writ hereafter to 
“ be brought, 

Sc< 5 V. “ That no perfon or per'ons (hall Concerning 
hereafter fue, have or maintain any adtion 
“ for any manors, lands, tenements, or other . 

hereditaments, of or uponjiis or their 
** own feilin or poflTeffion therein, above 
“ thirty years next before the tejie of the 
original of the lame writ, hereafter to be 
brought. 

Sedl. 4. That no perfon (hall hereafter Avowry or 
** make any avowry or cognizance for any 
‘‘ rent, (uit, or fervice, and alledge itny fu;:,orfc«vlt< 

** feifin of any rent, fuit, or fervice, in tiie 
fatne avowry or cognizance, in the pofl'ef- 
f' (ion of any other, whofe eftate he (hall 
f‘ pretend or claim to have, above fifty years . 

“ next 
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next before the making of the faid avowry 
or cognizance. 

Se(ft. 5. “ That all formedons in reverter, 
formedons in remainder, and /rire facias 
upon fines of any manors, lands, tene- 
ments, or other hereditaments, at any 
time hereafter to be fued, fhall be fued 
and taken within fifty years next after the 
titlf or caufe of aftion fallen, and at no 
time after the fifty years pafled. 

Sect. 6. “ That if any perfon or per- 
fons, at any time hereafter, do fue any 
of the faid aftions or writs, for any ma- 
nors, lands, tenements, or other heredita- 
ments, or make any avowry, cognizance, 
prefeription, title, or claim, of or for any 
rent, fuit, fcrvice, or other hereditaments, 
and cannot prove that he or they, or his 
or their anceftors or predeceflbrs, were in 
actual pofleflion or feifin of and in the 
fame manors, lands, tenements, rents, 
fuits, fervices, annuities, commons, pen- 
fions, portions, corodies, or other heredi- 
taments, ^t any time or times within the 
years before limited and appointed in 
this prefent ad, and in manner and form 
as is afoiefaid, jf the fame be traverlcd or 
denied by the party, plaintiff, demandant, 
or avowant, or L-y the party, tenant, or 
defendant j that then, and after fuch trial 
therein had, all and every fuch perfon and 
perfons, and their heirs, fhall fiom thence- 
forth be utterly barred for ever of all and 
every the faid writs, adions, avowries, 
cognizance, prefeription, title, or claim, 

hereafter 
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hereafter to be fued, had or made, of and 

for the fame manors, lapds, tenements, 

“ hereditaments, or other the premifes, or 
** any part of the fame for which the fame 
" adlion., writ, avowry, cognizance, pre- 
“ feription, title, or claim, hereafter flull be 
“ at any time had, fued, or made.” 

Provifo to relieve women covert, infants Provlfo to *re- 
within age, in prifon^ or out of the realm, 
at the time of this Statute made, and that ’ 
they may bring any of the laid wiits or 
aftions, or make any of the fiid avowries, 
cognizances, preferiptions, titles or claims, 
at any time within lix years next after fuch 
perfon lhall accomplilh the age of twenty-one, 
or within fix years next after fuch pt.’fon 
now being covert lhall be foie, or w:thin 
fix years next after fuch perfon now being 
out of the realm lhall come and be within 
this realm : And that every fuch perfon fiiall 
alledge within the fix years the ieifin of his or 
their anceltors or prcdeceflbrs, or of his own 
pofleflioiT, or of the pofleflion of thofc whole 
efiate he lhall then claim. 

In the conltrudlion of this ftatute it hath Condrjcl’oB, 
been holdcn, that in a formedon in reverrer 
or remainder, or on a /are Jacias on a fine 
of fuch nature, the demandani need not 
mention the ftatute in order to make out his 
title, but the tenant, if he would rake,:ulvan- 
tage of it, mull plead it. Dyer J15, b. 
pL loi. So in an avowry for rent, Moor ^\. 
pi. loa. I Rol. Rep. 50. this llatute mull 
be conllrued ftridlly j and that it does not 
extend to a formedon in defeender^ cejfavH, nor 
refeeus, 4 CV. 8. i And. j 6 . JJt. Rep, J14. 
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, It does not extend to a writ of right of 

dower, for the plaintiff does not count of his 
pofTcfTion, nor of the feifin of any anceflor. 
J}ro. iSy 

Not to extend Bv the 1 Mar. r. 5. it is cnadfed,* “That 
to any «,i:t of « thg ,2 li. 8. c, 2. fhall not extend to any 
right of aii- writ of right of advowfon, nuare iniDcdit. or 
mptJit,&.c. * 'imza OX darragnfrejpttmentj nor jure patro- 
“ firJuSi not to any writ'of right of ward, writ 
“ of r<Tv’iflimcnt of ward for rhe wardfhip of 
“ the body j or for the wardfhip of any 
** caftlcs, honors, manors, lands, tenements, 
“ orhereditamentSjholdenbyknight-fervicej 
“ but that fuch fuits maybe brought as bc- 
“ the making the faid aft.” 

By Siat. 21 Jac. 1 . c.\ 6 . For quieting 
men’s eftates, and avoiding of fuits, be it cn- 
fued with- “ That all writs of formedon in dc- 

20 years. fcendcr, formedon in remainder, and for- 
“ medon in reverter, at ahy"’timd hereafter 
to be fued or brought, of or for any 
“ manors, lands,tenements,orhereditaments, 

“ whereunto any perfon or jicrfbns now hath 
“ or have any title, or caufc to have or pur- 
fue any fueh writ, fliall be fued and taken 
within twenty years next after the end 
“ of this prefent feflion ; and, after the faid 
twenty years, no perfon or perfons, or any 
of their heirs, lhall have or maintain any 
fuehrtvrit, of or lor any of the faid ma- 
nors, lands, tenements, or hereditaments; 
and that all writs of formedon in de- 
** feender, formedon in remainder, forme- 
** don in reverter, of any manors, lands, 
tenements, or other hereditaments what- , 
**’foever, at any time hereafter to be fued 
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“ or brought by occafion or means of any 

title orcaufc hereafter happening, fliall be 

“ fued and taken within twenty years next 

“ after the title and,caufe of aftion hrft de- 

“ feende^ or fallen, and at no time after the 

laid twenty years j and that no perfon or ifntr)' into 

“ perfons that nov/ hath any right or title of i'* 

“ entry into any manors, lands, tenement"*, ' 

„ 1 •• 111/- 1 • in 20 year , 

or hereditaments, pow held rrom iiim or 

them, fliall thereinto enter, but ^witiiin- 

“ twenty years next after any other title of en- 

“ try accrued j and tliat no perfon or perfons 

“ fliall at any time hereafter make any 

entry into any lands, fsfr. but within twenty 

“ years next after his or their tip lit or title 

which fliall hereafter lirll dcleend or.ac;- 

“ erne to the fame j and, in default thereof, 

“ fuch perfons fo not entering, cud their 

“ heirs, lhall he utterly excluded and difabled 

“ from fuch entry after to be made.” 

“ Provided neverthelefs. That if any per- rri';r,i:-,,f’!n<t* 

** foil or perfons that is or fliall be entitled ' 

“ to fuch writ t>r writs, or that hath or lLa!P‘'‘''‘^P''^'^* 

have fuch right or title of entry, be, or 

" fliall be, at the time of the /aid right or 

“ title firft defeended, accrued, come or 

“ fallen, within the age oCj^ac and twenty 

“ years, /emf c6Zi.r/, mn coihpos ^mentis, m- 

prifonclU or btyond the Jeas, that then fuch 

“ perfon and perfons, and his or tht*ir heir 

“ and heirs, fliall or may, notwithlCanding 

“ the faid twenty years be expired, bring 

“ his action, or make his entry, as he might 

have done before this ad ; fo as Inch per- 

** fon and perfons, or his or their heir and 

“ heirs, fliall, within ten years next after his . 

f “ and 
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** and their full age, difcovcrture, coining of 
found mind,, enlargement out of priloii, 
or coming into this realm, or death, take 
“ benefit of, and fue forth the fame, and at 
** no time time after the faid ten yt*ars.‘’ 
Cor.ftrufliou In the contlruftion of this ftatute it hath 
®f ihvMatute. hf^IdM, that the ’'olTeJllon of one joint- 
* tenant is tTC pofKrflion ot the other, lb far as 

to prevent this ftatute,*' i Salk. iSg. That a 
claiin^of entry to prevent the ftatute of 
limitations muft be upon the land, unlefs 
there be fomc fpecial reui’on to the contrary. 

1 Salk. 205. a, Sir. 1086. That if a peffon 
be barred of his formedon, he is not thereby 
hinc'red to purfue his right of entry which 
afterwards accrues to him, no more than a 
perfon who has i'everal remedies, and dif- 
charges one of them, is cxtluded thereby 
from purfuiftg the others, i Ltilw, 781. 

1 S/ilk. 339. a Salk. 422. 

Tenants ia That if One tenant in common receives 
common. the Whole profits for twenty years or more, 
yet this does not bar his companion j' for the 
ftatute of limitations never runs againft a 
rnan, but ‘Wierc he is adiially ouftedor dif- 
feifed. i Salk. 433. 

Copyholih. Copyholds are within the ftatute, becaiife 
it is an aft made for the prefervation of 
' the public quiet, and no ways tending to 
the prejudic?* ot the lord or tenant. 
.Meor 410. ' . , 

Ilimit.uJon of. • 'By flat. I'x^Jac. i, 3. ** All 

p<;ri!inai a-.- <« aftions of ti'cypafs quafe clftujtm fregit, de.- 

twill. fi aftiori for trover^ and replevin for 

** taking away of goods and cattle, all ac- 
• ** tiofls of acempty and upon the cafe (other 

“ than 
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** than fuch accounts as concha the trade of 
merchandize between merchant and mer-^ 

** chant, their fa^o;s or fervants,) all ac- 
** tions ojf debit grounded upon any lending 
** or contrail without fpecialty i all anions of - 
** debt for arrearages of re»/, and all actions 
of aJfauUt menace, battery, wounding, and 
** imprifonment, or an)i of them which lhall 
** be fued or brought at any time aftejr the 
** end oi this prefent feiTton of parliament, 

*' lhall be cominenced and fued within the 
** time and limitation hereafter expreifedi 
** and not after (that is to fay) the laid ac> 
tions upon the cafe (other than for Hander), 

** and the faid adions for accompt, and the 
** faid adions for trefpafs, debt, detinue, and 
replevin for goods or cattle, and the faid 
adion of trefpafs, quare claufmn fregit, 
within fix years next after the caufe of lucli 
“ atiions or fuit, and not after i and the faid 
“ adions of trefpafs, of ajfault, battery, 

** ^wousiding, imprifonment, or any of them, 
within four years next after the caufe of 
fuch adlotts or fuit, and not after ; and 
the faid ad ion upon the cafe for words^. 

** within two years next after the words fpoken, , 
and not after." ^ 

** That if in any the faid adions or fuits TheU liml« 
judgment be given for. the plaintiff, and 
** the fame be reverfed by error, or a 

pal's for the plaintiff, and upon matter • 

** alledged in arreft of judgfnert^ the judg- 
** ment be given agatnft the piaihtid^, that he 
take nothing by his plaint, writ or bill ; 
or if any the faid adions lhall be brought 
by original, and the defendant therein be 
D ouduwcd) ^ 
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“ outlawed, aod lhali after rcvcrfe the ouc- 
■ ‘ lawry, .that in all fuch calea the party 
5' plaintifiT, his heirs, executors or admini-* 
** ftraiors, as the cafe Ihall, require, may 
** commence a new adion or fui*^, from tunc 
** to time within a year after I'uch judgment 
reverfed, or fuch judgment given againft 
** the plaiatift*, or ^oytlawry reverfed, and 
** nof after. 


Infaiuf, feme ** That if any perfon or pcrlbns, that is 

coveiti, &;c. or fhall be intitled to any fuch action of 

cxccp.ed. tc trcfpafs, detinue, adtion for replevin, ac- 
** tions of accompts, actions of debts, ac- 
** tions of irefpafs for alTaulr, menace, bat- 
** »tery, wounding or imprilonineni j actions 
** upon the cafe for words, be or (hall be at 
** the time of any fuch caufe of a&ion given 
** or accrued, fallen, or come within the 
** age of twcnty*one years, /mf covert., non 
compos mentis, impriloned, or beyond the Jess, 
** that then fuch perfon or perfons thall be 
** at liberty to bring the famc-actionsi fo as 
they take the fame within' fuch times as 
**. are befo.re limited, after their coming to, 
♦* or being of full age, difeovert,- of fane me- 
mory, at large, and returned. from beyond 
** the fea^, as other perfons having no fuch 
** impediment, fiiould be done, 

. If the plaintiff’ in England when the caufe 
of adfion accrues, the time of limitation be- 
gins to run, though he afterwards goes 
abroad. i 134. The ttatutc does not 

begin to run againft a foreigner, till be comes 


3 sao England. 3 li''tls. T45, . 

What aflions With rcfpedi to merchants accounts, it 
art wilhin the jjajjj dttemiined, that they nrean fuch 
« accounts 
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accounts as are open" and current Ohly ; ' ina 
that therefore^ if an account be ftated an4. 
fettled between merchant arid merchant, and 
a I'uni certain agreed to be due to one of 
them, if he to whom the money is due, does 
not bring his action within the timie limited, 
he is barred by the above ftatute. 2 Mod. ^12. 

2 Sound. 1 24 > Liv. 2 Sy. Vent. 2Vern. 

45 ^' , ... * 

A< 51 :ion on a bond is not within the featute j AAion on 
yet the praAice is, that where an aftion is bond not. 
brought on a bond of twenty years Handing 
and on which no intereft his been paid for 
that time, the defendant may plead fchit ad 
diem, and will be prefumptive proof of the 
payment, if the plaintiff does not prove cither 
the paynient of the intereft, or a demand 
precedent. In chanccryj an obligee Wit a 
bond was refufed any relief. Chan. Rep. 78. 

88. iO‘0* 

Debt on the 6 Ed. 6. for tithes, or on an tithes, 
award for a fine of a copyhold, rent orf an &c. not. 
indenture of leafe, or for an efcape, arc not 
within the ftatute. i Sid. joj. d Saund. 33. 

37, 1 Lev. 273. Nor can the ftatute be sheriffcannot 

pleaded by any flieriff to aft action brought plead the fta« 
ag.iinft him for money levied on z^eri faciasi 
bec.iufe the aftion is founded in mdeficio,' zzd 
ariics on a contraift in lawj which js dif- 
ferent from thoic a£tions of debt on a lend- 
ing or contract n^cnri.tned in the ftatute, arid 
becaufe it is grounded on ‘the ftatute, 1 R. 2 . 
c. 12. which fifrt gave an action of debt for 
an cfcape, there being no remedy frit credi- 
tors before, b'ut by action oh' the ' cafe* 

Sound. 37, 1 Lev. 191. 2 Kek 93. j nor can 
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it bis^pleaded t(\ an action tf n th< judgment. 
I Mod. 205. 212. A charity is not bound by 
length of time, %Vern. 399.*, a li?^acy is not 
ttfithin the ftatute, i Vern. 256.} not* amort- 
gage. I Chan. Cafes 102. 

For words, this does not extend’ to 
dalum mdgnat'um^ nor to cafes wher: the^ fpe- 
cial damage is the gift of the adtion ; but 
S#hcro the words of thcmfe'lves 'are aftion- 
able, fpecial damage will not take them out 
•bFthe ftatute. i 'Sid. 95. Saupd. 61, Nor 
to adHons for flander of title, for i;hat is not 
properly flairdcr, but a caufe of damage; 
■and the flander intended by' the ftatute is 
to she pcrfon. Cre. Car. 141; Pdl^. 530. 
Jones 196. 

- , . , If the words 6f ihemfeivcs are aftionable, 

•aionaWe without the Dcce^ty of alledging fpecial da- 
they are with- 'Images, although a lofs enfueS, yet in this 
in the ftatute. caft the ftatute df limitations is 4 good bar ; 

but if the words, at the time of the fpeaking 
them, are hot adtionable, but a rubrecjU^nt 
lofs enfues, which entitles the pthintift to his 
adtion, in' cafe the ftatute is no bar. 
Sid.' ^5. Ray, 61. 3 Mod. illJ As for 

Calling a wom» a whore, by which fhd^ioft 
her marri^C' fcven years afterwards, the 
ftatute is no bar ; fpr it is not the words,, 
biit the^fpecial dartiige, which is the caufe of 
adtion in this caf^. Sid. 95. SaHif'Lo6. pi. 5. 
And that was tiretrmbenf on the plaintiff to 
. proVe the fpcttal damage, otherwileiHe'^on 
wdiddhoi hive laid Yor the words, 


Scan. Mag* 
no: within 
the iiaiute. 


Slander of 
tide not. 


If words are 


TrerpHT" ptr 
quod hrmit'mm 
amijity i.^ not 
wifhic the 
Jutctc. 


, Trerpafs and kflaulr. If tjWpaft'bc Brought 
fdr Beating a ftrvant per quod fervitium dmifitf 
this' is not fuch an adtion as is within the 
, ftatute. 
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to be 

fiatute, being founded on the fpecial darp^ge. 
Salk. 206. \ , 

By 3 & 4 f .,9. A^Hons on promilToify 
notes (hall be brought within the tiipe ap- 
pointed for actions upon the cafe. 

By ^ Ann. c, 16. All fuits in th$ admiralty 
for feamen’s wages lhall be commenced in fix 
years after the caufcjof Adlioh. 

By the 31 Eiiz. c. 5./. 5. ** All ^dions, 
** fuits, bUls, indidments, or informations, 
which, after twenty days, next after the end 
of this fel&bn of parliament, Ihall be had, 
“ brought, fued, or exhibited for any forfeit- 
ure upon any ftatute penal, made or to 
** be made, whereby the forfeiture, isor ^aU 
** be limited to the queen, her heirs or fuc- 
** ceflbrs only, flwll b^ had, brought, fued, 
** or exhibited within two, y, ears ,^t^i i;he 
“ offence committed, or tq^.bc comnptted 
againfl fuch ad penal, and not after two 
** years : And that all adions, fuits, bills, 
** or informations, which, after . the ./aid 
** twenty days (hall be had,, brought, fuc:^, 
** or commenced for ainy forfeiture uppn 
** any penal -ftatute made or fo be made, 
V except the llatutes of tillage, the be- 
** ne^tt.^nd, fuit whereof, is or fhall be by 
** the faid llatute limited to the queen, 

*F her heirs or fucceflbrs, and to any 
** other which Ihall profecutc in that be- 
half,, ihall be .had, brought, fued, or 
** commenced,, by any perfon that .may 
** lawfully purfue for the lame, as aforefaid, 

** within one year next after . the offence 
committed, or to be committed, againfl; 

D 3 th9 
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** th© faid ftatptc; and in default of fuch 
** purfuit, that then the fame fhall be 
had, foed, exhibited, or brought for 
the queen’s majefty, her heirs or fuc- 
ceflbrs, at any time within two years 
** after that year ended ; And if any 
** adlion, fuit, bill, indidtment, or informa- 
“ tion for any offervee againft any penal 
fta^ute made or to be made, except the 
ftatutc of tillage, (hall be brought after 
** the lime in that behalf before limited, 
** that then the fame lhall be void and of 
none effeft. 

Provided, that where any informa- 
<< xion, indidment, or other fuit, is or 
(hall be limited by any (fatute penal, to 
be had, fued, commenced, or brought 
** within Ihorter time than is afore- rchearfed, 
that in every fuch cafe, the adiofi, 
&c, or other fuit, fhall be brought 
• ** within the tinne limited by fuch ftatute, 
« Hea. 6 .” 

No officer By tijac.i. c. 4. ” No officer lhall 

fcsil receiveo^ receive, ^hle, or enter of record, any in- 
formatiL.&c. ” fornhation, bill, plaint, count, or dedji- 
unlefs oath l i ** ration, grounded on any penal- ftatute, 
made by the *( (being;^ within the ftatute of the 21 Jac,) 
yartyidjc. until the informer or relator hath firft 
■ ** taken a corpora! oath before fofnc of the 
“ jucfges of the court, that he believes in 
his confciencc the offence' was com’- 
** milted within a year before the in-* 
formation or fuit, within the county 
where the faid information or fijit was 
** commenced.” 


In 
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In conftru£lioB of thefe .|latutirs, if Conflrjaioa. 
been holden, i. That the 21 Jae. i. c. 4. 
docs not extend to any offence created fince 
that (latMte ; fb that profccutions on ftibfe* 
quent penal flatuces are not reftrained there* 
by. Salk, .1^2. pi. 13. 5 A/iwf. 425. ' Str. 

loSi. 2. That an offence prohibited by 
any penal ftacute, ike alfo an offence at 
-comrnon .lawi the profecution of of 

an offence at common law, is no way rff- 
ftrained by any of thefe fUtutes. Hab, ^'JO, 

4 Mod, 144. 3. That if a fuit on any 

penal llatute be brought after the time 
limited, the defendant need not plead the 
ftatute, but may take advantage of it under 
the general ilTue. Show. 35J. 4. That the 

party grieved is not within the reftraint of 
thcl'c ftatutes, but may fue in the fame 
manner as before. Cro. Eliz, 645. Noy 7 1. 

^ Leon. 22)1' Show. 2 Cartb. 

An a< 5 tion of debt was brought on the 
^ Ann. c. 14. by a common informer againft 
Sir ’Tho-.nas frederi k for winning 525/. of 
G. L., at cards. The money was loit and 
paid, ii March i757> and the original not 
lued out till; Mich. lyhz. This court held it 
a cafe within £/. though the action given 
in the firll inftance was to the party grieved, 
and after to the common informer alone ; for 
fuch a^ion would have been within 7 11 . 8. 
and the 31 Elu. was made to n.urow the 
time given by that ftatute, and therefore 
could never mean to leave any aftions unre- 
ftrained in time; the latter part of the claufe 
muft therefore be conftrued to c.\tend to 
D 4 them 
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what time &c. 

M.tGeo.^, Eulltr' s nifi priuit 190. 

A cafiai be- When an aftion is liti^ited by a ftatute to 
ing pio uccd be C(jmmenccd within a certain, time, a 
w Sufficient (apias ad rejponden 'unti fued out within that 
tL^^on'is tnajr 'Jbe .protiuceu irt evidence . at the 
brought in to prove that the aftion was corn- 

due time. menced in due tirne,>3 ^V/r. 465. But if 
the writ was hot fued out till after th^ 
year, thobgh’ by relation it vi'ould be withiA 
tl|c time, the plaintiff ought to be non- 
wited. Morris and Harwood^ M> 3 Geo. 3t 
Bull, ni/t priusy 135. 
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I^meei)tn9£ in this court. 

T T has been already obferved^ that this court 
cannot hold plea in ordinary cafes^ without the 
kinfV original writ, therefore the plaintiff, in a 
perf’onal at-tion, was, in the firfl inftance, obliged to 
make out a praecipe tor the fame, and apply to the 
curfitor of the county in which his caufe of action 
arofe, who made it out returnable in this court. 

The original is a mandatory letter from the king. Original, 
in parchment, fcalcd with his great fcal, and direct- 
ed to the (henfT of the county, requiring him to 
command the party accufed either to do juftice to 
the complainant, or clfc appear in court, and ^nfwer 
the accufation, 

Thefc writs are cither optional or permptory^ and 
called by tiie names of a pracipe quod reddat^ or a 
Ji tefecerit fecurum^ and, for fhortnefs, a pone. 

The pracipe quod reddat is, in the alternative, 
commanding the defendant to do the thing required, 
or fhew the reafoii wherefore he hath tiot done it: 
the ufe of this writ is, where fomething certain is 
demanded by the plaintiff; as to reftore the pof- 
feflion of his land, to pay a certain liquidated debt, 
to perform a fpecific covenant, to render an ac- 
count, and the like ; in all wdiich cafes the writ is 
drawn up in the form of a pracipe or comma'itd^ to 
do thus, or (hewcaufe to the contrary ; giving the 
defendant his choice, to redrefs the injury or ftand 
the fuit. 

The Ji te feccrit fecurum^ directs the flierifF to 
caufe the defendant to appear in court, without any 
option given him, provided the plaintiff gives the 
fecurit^ effectually tQ profecute his claim. 
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Of the ptomDincrsi 

Thfti Vi*it is in# life where ndthing fpecifically is 
demanded, but only a fatisfa6lion in general. Such 
are writs of trefpafs, or ©n the cafe, wherein no 
debt or other fpccific thing is fi^d for iii certain, 
but only damages to be aflefled by a jury. For 
this end the defendant is called upon tq appear in 
court, provided the plaintiff gives good fecurity of 
profecuting his claim. 

I'fiis fecurity common to both writs,’ and for- 
jncrljfc were refponfible perfons taken by the fhcrifF, 
to anfwcr for the plaintiff, if be failed in the actioii, 
to fuch amercement as the court fhould fet on him 
for raifing a falio accufation ; the fufficicncy of whom 
the flieriff was liable to the king. 

On receipt of cither of thefe writs, the flicriff 
made out his fummons to the defendant, dirucied to 
hhhailiffsy called fummonsf'$i who either fummoned 
him perfonally, or left the fame at his houfe or place 
of abode. 

On this fummons the defendant either appeared, 
or eflbigncd, or made default; if he appeared, the 
plaintiff' then proceeded againft him by delivering a 
declaration. If he elfoigned (that is, font his ex- 
cufe by a fervant for not appearing), the excufc was 
to be fent on the day the writ was returnable ; ’for 
if he omitted that day, an exception might beentred 
the next day to his non- appear anc^^ and the plaintiff 
might have'an order that the defendant's cjjoign, or 
txcitfe be not recc’.'>eil; from this exception fo taken 
and entred, the fc ond day after the rcfurn of the 
W*-it, wa* called the vlay of exception: the th-rd day 
the fteriff returned his writ into .CQurt, which. was 
delivered intt? the c\.il:ody of tht ci^as brevium^ apd 
from thence, thfs day W'as called tne day of rcturna 
brevium ; then it was, this court was feifed of the 
caufc by the pofTeflion of the writ. Tbe fourth day 
was called the day of appearance^ or dies amqris^ 
Vhich was the time gmMA ex gratia, for the party 
to appear : , for oar fanfy ajicejiors held it beneath 
the condiilon of a freeman to be obliged to appefir, 
or to do any other aSf at the frecift time appointed or 

’ ** required*^ 



in tMs'4tonrt ' 

requir^dV If the defendant did* not then appear, 
the plaintiff offered himfelf, and the filacer recorded 
his appearance, and thd fheriff's rctiirn, that he 
cither fumnioned the defendant, or that the defend* 
ant had nothing by which he could be fummoned : 
if the fliciiff returned fummonire fect^ then he award- 
ed an attachment and diftrefs infinite, if the a£lioA 
was in debt ; but in trci'pafs, bccaufe there was a 
fine to the king, the king*s procefs (which was a 
caphs) was awarded, or a diftrefs as the^coutt 
thought proper ; but if the fhcriff I'cturncd, that the 
derendant had nothing by which he could be funir 
moned, then the capias was awarded even in deb^ 
by Stat. 25 Ed 3. r. 17. and in actions on the cafe 
hy the lu. H.y. c, 9. If the defendant could not 
be arrefied on the capias^ the capias being returi^d 
non ejt invefiius^ and filed with the cujhs breviuftf^ 
the plaintiff, upon application, might have an alias 
and pluries ; and upon the like return, the plaintiff 
might flic the defendant to outlawry, by which he 
forfeited all his goods, loft the profits of bis land, 
and was liable, if taken, to be imprifoned. 

Before the Stat, 19 /f, 7. r. 9. which allowed 
the writ of capias ad refpondendum in actions on the 
cafe, a practice was introduced in this court, of 
commencing the fuit by an original writ of trefpafe 
quare ctaufum fregitt for breaking tie plaintiff/ii 
clofe vi et armis^ w^hich, by the old common law, 
fubje«£led the defendant's perfon to be arrefted by 
Vfsito! capias : and then alterwards, by f onnivance 
of the court, the plaintiff might proceed to profe- 
cute for other lefs forcible ijijury. 7 'his practice 
(througli cuftom rather than neceility, and for fav- 
ing fome trouble and expence, in fuiag out a Jpecial 
original adapted to the particular injury) Itill con- 
tinues in almoft all cafes (except in aftions of debt), 
for if the defendant appeared at the jreturn of the 
writ, or on the dijiringasy the plaintiff might declare 
agaijtift him in any aition he fliould think proper, 
9od, after judgment, purchafe a fpecial original to 

Warrant 
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warrant the proceeding* which wpultl prevent the 
jiudgment being arrefted orreverfed. , 

Th« prefent I'his was the regular :yid cr Jeriy mode of pro- 
Pradlice. ceediiig ; but now the ufual pradice is, tbfue out a 

f^pias in the firft inftance, upon a fuppbicd retum of 
the fheriff of the original. 

Originally, if the fheriff found the defendant^ he 
* was obliged to take him into cuftody, in order to 

produce him in court upqn the return, however fmajl 
and ^inute the caufc of adlion might.be. For not 
having obeyed the original (ummons^ he had Ifhewii 
a contempt of the court, and was no longer ta b^ 
trufted at large ; but when the fummons fell into 
difuft, and the capias became the fifll procefs, it 
was thought hard to imprifon a man for a contempt 
which was only 'fuppofed : and therefore in common 
cafes, by the gradual indulgence of the epurts (at 
length authorized by S/Jt. J2 Gea, i. r. 29. amend- 
cd by the 5 Geo* 2. r. 27. and made perpetual by 
Stat, 21 Geo. 2. r. 3. the defendant is now only 
to be perfonally-ferved with a true cbpy of the writ, 
with ;iotice in writing direfted to him, to, appear by 
his attorney in court to defend the aftion j which 
in effeft reduces it to the fummons of the Aeriff.\ 
And if the defendant thinks proper to appear at the ^ 
return, he enters the fame with the proper filacer 
but if he docs not appear on the return day of the 
w^it, or wifliia eight days after, the plaintiff may, 
upon an affidavit' rrade of the fer vice of a true copy 
of fuc'h writ, caufe an appearkrtce to be entred for 
him, purfi^nt to the Statute of the 12 Geo. i. r. 29., 

* and proceed thereupon as if the defeud^nt had done 

jt hiinfelF. ' 

iSuf if the plaintiff will make affidavit, or afferf 
up^n oath, thatlhe caufe of adtion amounts to ten 
pounds or upwards, then, in ordei^ to arrefft the dj^ 
lendan^, ajia make him put ih fubftantial furetics for 
his appearancej^ called fpectal bail, it is required jby '' 
Sm. 13 Gir.' 2. r. 2. that the true caUfe of 
action mould be c^^preffed in the body of the writ ; 

as. 
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fts, that the faid dej^iant may atifwer U ihe 
“ plaintiff of a plea of t^efpafs in breaking his cfo/e t . 

and aijhy ^ may anfwer him^ according * . 

“ to the cujlom of the courts in a certain plea of 
trefpafs on ' the cafe^ upon promifes^ to his damage 
of 20//* 

This ftatute had like to have oufted the king's , 

bench of all it's jurifdiflion over civil injuries 
without fpree: for, as tlte hill of Middlefex was 
framed for ^£iions of trefpafs, a defendant eould 
not be arrefted and held to bail thereupon for 
breaches of civil contrails : but to remedy this in- 
convenience, the officers devifed the method of add- 
ing the claufe of ac-atiam to the ufual complaint of 
trefpafs.^ In iiuitatjpn of which, Lord Chief fujlice 
Norths a few years afterwards, in order to fave thp 
fuitors of this court the trouble and expence 
fuing o\xt f pedal originahj direfled the claufe of 
eetiam alfo to be inferted in the" capias. 

The fura fworn to by the plaintiff is marked upon 
the back of the writ i and the flieriff, or his officer 
the bailiff/ is then obliged ailuajly to arreft or take 
into cuflody the body of the defendant, and having 
fo done, ip return the writ (when called on by a * 
rule for that purpofe), with a cepi corpus indorfei , , 
thereon. ^ 

When the, defendant Is arrefted, he jnuft either 
g6 to prifon tdr fafe ‘.cuftody, or put in ffedal hail . 
to the fiicriffi ' to appear in court at the . retutii ; ; 
which is^/rffei&cd by entering into 4 bppd to the 
fh^iff in douhle fum fworn to, w;ifa,ohe or more 
fureties, who are to be fubjiantial and refponfibU 
men^ \ to infure .the defendant^ appearance at^tbe 
retui;n* of* the writ j which obligation* is called a. 
bail \ond, i Vide Slat. 12 Geo. 2. 29- 

WitJiin four 4 ays explufive of the appearance iday/fcil •kove 
of tlici return of the writ, thq defen<Jant,^yi(l put in 
ba{l above, ^thJt js, .enter into a r^^nizance, (If 
they Jt(ondo(i> Qf IVeJiminJlerf^ ox within ten 

miles thereof) before one of the juftlces of this 
court (the defendant not being prefent), in double 

the • 
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liccogntrancc of the fum (yrovn to by the, plaintiff, wherehy thef 
do fevirally acknowledge to owe unto the plaintiff 
the fum of £20 a pie^^ to he levied upon their 
feveral goods and chattels^ lands and tenements^ upon 
y condition^ that if the defendant he condemned in the 
faid aSlhn^ he Jhall pay the condemnation^ or render 
** himjelf a prifoner to the fleet for the fame ; and if 
• he fail lb to do, they undertake to do it for 

je. 5 y ji/. 

if the defendant be prefent, then he likewife 
enters into recogniz.ance with the bail, which is a 
great eafe to them, becaufe they only become bound 
with him in the fum fworn to. 

Bail in ihe But if the cognizors live above ten miles from 
county, London or IVeJimlnJiery commiilioncrs are appointed 

in every county beyond that diftaiice, to prevent the 
cacpence of travelling to town, under the Stat. of 
4 y 5 /K i\ 4. to take fuch recognizances, 

and after they are fo taken, an affidavit is made by 
the attorney c.r his clerk, being prefenc, of the due 
taking thereof, which, with the bail piece, is tranf- 
niitted to one of the juftices of this epurt to be 
allo wed, who on reading the fame, figns his allocatur 
thereon ; they arc then taken to the filacer and filed 
with him, and unlefs the plaintiff’s attorney excepts 
thciii within twenty days, fuch bail become 
ahfolute^ foi before the twenty days are expired, iJie 
,laail are only conditional. 5 fef Af. 
l«eptiun. But if the plaintiff or his attorney except againft 

them, then, if they live in London or We/lminjler^ or 
within tm miles from thence, the bail mult appear 
* in open court for that purpofe (unlefs tlic attorney 

conknt otherwife), which if he docs, may be done 
befo*re one of the juftices : if they live above ten 
miles, then they may juftify theinfclves by affidavit 
fworn before the commiftioner who took fuch, re- 
cognizance , of bail, and which is moftly taken at 
the fame time to prevent trouble and expence. 
AtR%nmtnx of If the bail to the flieriff be not put in in due- time, 
he bail beui# 2ire rcfponCblc perfons, tlic plaintiff may 

take an alBgnment from the ibeiiff of the bail bond 
^ , (under 
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(undfit the Stat- 4; W 5 ’'Ann. c. 16.) aftd Bniig iii 
i<ftfon thereupon againtt the fliertfF’S bail. But if 
the bail, fo accepted bjS the fherifF, btf infoivcnt 
perfom, the plaintiff may proceed againft the flicrifF^ 
by calling him, firft, to return the writ (if not 
already done) and afterwards to bring in the body 
of the defendant. And, if the fhcriff does not then- 
caufe fiifficientbail to he put in above, he will him- 
fclf be refponliblc to the phintifF. 

Thus much for the procefs ; which is only meant 
to bring the defendant into court, in order to conteft 
the fuit, and abide the determination of the law. 

Wlien he appears in perfoh as a prifoncr, or by 
attorney, then follow the pleadings between the 
parties, which are the mutual altercations between 
them, and at pvefont are fet down and delivered to 
the attornies in writing, though formerly they wciie 
ufunlly put in by. their counfef arc tenus^ or viva voct^ 
in court, and then' minuted down by the pro- 
thonotaries. 

The firft of thofe is the declaration, narration or Dec!aratl(m» 
antiently called the taU ; in which the plaintiff 
lets forth his caufc of complaint at length ; being 
an amplification or expofition of the original writ 
upon which his aclifrn is founded, with the additional 
Circuipfiances of //Wand placc^ when and where - 
* the injury was cornmitted. 

When the defendant is brought intx>*court, upon 
a fuppofed trclpafs, in order to give the cdurt ar 
jurifdicfion, which has been already mentioned, the 
plaintiff may declare in whatever adtion, *'or charge 
him with wlratever injury he thinks proper, unlcfs he 
has held him to fpecnl bail by ^ fpedal ac 
which the pliiinrifl* is then bound to purfue. 

In Iccal actions, where pofleiiion of land is to be I-owl zdionu • 
recovered, or damages for adtual treftpafs, or for 
waftc, Lfc, aff-cting Itirid; the plahitifl'muft lay his 
declaration, or dedarc his injury to have happened, 
in the very county and place that it did happen ; 
but in tranfitory aflions, for injuries that might have TranfuX)ry« . 
happened any where, as debty detinue^ Jlattdcry and 

the * 
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the Kkj?9 the plaintiff may^dedaire in what cotinty 
he pleafes, and then the trial muft be in that county 
in which the declaration istJaid ; though^ if the de* 
fendant will make affidavit, that the caule of action, 
if any, arofe not in that, but in another county, 
the court will djfeft a change of the venug^ or vifne^ 
(that is, the victntaox neighbourhood in which the 
injury was declared to be done) and will oblige the 
plaintiff to declare in thek»proper county. For the 
Status 6 RiC. 2. r. 2. having ordered all writs to 
be laid 'in their proper counties, this, *s the j idges 
conceived, impowered them lO ch^vj nt the vent 4 e^ if 
required, and not infill rigidiy on abiiiing n writ; 
which praftice began in the reign of yatius the 
Firft, 2 Salk* 670. , and this power is difcretionally 
cxcrcifed, fo as not to caufe, b»»t prevent, a defeA 
offjuftice. Therefore the court will not change 
the venue to any of the four northern counties, pre- 
vious to the fpring circuit ; becaufe there the affizefi 
arc holden once a year, at the time of the fummer 
circuit : and it will fometimes remove the venue 
from the proper jurifdidiion (cfpccialiy of the nar- 
row and limited kind) upon a fuggeftion, duly 
fupported, that a fail and impartial trial cannot be 
had therein. 

• It is generally ufual in adlions upon the cafe, to 
jfet forth feveral cafes, by different counts in the fame 
declaration ^fo that if the plaintiff fails in the proof 
of one, he may fuctecd in another) j and to conclude 
with declaring, th.jt the defendant had refufed to 
fulfil any the agreements, whereby he has receiv- 
ed damage to fuch a value. If he proves the cafe 
IsM inar^one of the counts, though he fails in the 
reft, ne mail recover proportionable damages. The 
declaration always concludes , with thole words, 
and therefore he brings hts By which 

words fuit or {a fequendo) wetc antientiy un- 
defftclod the wltnef&s or followers of the plaintiff, 
onFortefc. c. 21., for, in former limes, the 
' fiiw would not put the defendant to trouble of 
anfweritig the charge, till the plaintiff had made 
^ * out 
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ir# 6« 

If the plaintiiFnegIe6l4 to deliver a declaration at 
the end of the enfuing term after the procefs is . re-% 
turnable, and the defendant having entred his ap«^ 
pearance with the proper officer as cf that term in 
which the procefs is returnabJe, and given a rule ta 
declare in the proper office, and demanded a decla- 
ration, the defendant may^ any time in the vacation 
of fuch enfuing term, after the rule for declaring is 
out, fign his nonpros if he be guilty of other 
delays or defaults againd the rules of law in any 
fubfequent ftage or the action, he is adjudged not to 
follow his remedy he ought to do; and thereupon 
he is alfo faid to be nonprofled. And for thus jde» 
ferting his complaint, after making a falfe claim^ 
he (ball not only pay coftb to the defendant, but is 
liable to be amerced to the king. /''iVr /f* 

9 Jftn. /. 3 . 

When the plaintIfF hath dated his cafe in the 
declaration, it is incumbent on the defendant, withr 
in the time allowed him by the rules of the courts 
to make his defence, and to put in a plea; or elfe 
the plaintiff will at once recover judgment by de*t 
fault, or wM;7 ^/V;V of the defendant ; becaufq^hay* 
ing dtferted the court, he ceafes to oppofb the 
plaintiff's demand, and fo fubm its that judgment 
iven againft him* But before the defehdant^iriLal^t^ 

U defence, may crave oyer^ in writing of th'^ 
bond or other fpccialty upon which the aflion is 
brought ; that is, to hear it read to him ;^the gene* 
rallcyofdefendants, in the times of ancient iimpUcity^ 
being fuppofed incapable^ to lead it^hemfelvef ; 
whereupon the plaintiff’s attorii ^7 deltyeri a* copy 
thereof, to enable the defendant, to plcalj fuch pit’* 
m his counfrl jehinjes proper. 

1 Geo, 2. But the cour,t never makes any rules fop 
oyer of originals, which arc matti^s of x;tcord* 
jSarnes^ t'd, 340 . 

If the plaintiff does not deliver ^is d^'claration in imparUacc, 
due timC;i the defendant is incited imiarlanee^ 

. E or ^ 




Of the 

or liantia Uqutnd\^ which leems .to have arifen from 
a notion of religion mentioned in Saint Matthew^ 
cb, V. 25. in obcdicncg to that precept of the 
gofpcij ** with thine adverfary quickly^ tvhiijl 

“ thou art in the %uay with him** 'Fhey ioOked upon 
the plaincilF) at the time of declaring’, to he in his 
yvzy towards judgment; and thcreiore, fince the 
defendant wa^ ordered by the precepts of religion to 
agree with him, that thef;e was a neceflity to give 
time for that purpofe ; this imparlance was entred 
when the writ was general, becaufc the defend imt 
did not know how to agree with the plaintiff till he 
had heard hii full demand ; and therefore then the 
defendant might have agreed with him in the coun- 
try wbilft he w'as in the way, according to the letter 
of the text, in which cafe there was no need of a 
Huerta: loquendi to be entered upon the roll. Gilb^ 
a p. 42 3- 

Impar).inccs are either general or fpecial\ general 
are granted of couift, bccauCc the plaintiff has not 
proceeded in due time by delivering his declaration ; 
f pedal y with a faving of all exceptions to the writ or 
county which may be granted by the proihonotary ; 
or they may be granted ffill more fpecial, with a 
faving of all exceptions whatfoever, which is 
grantid at the uifcrctiou of the couit. 12 Alod* 

5 ^ 9 - 

Defence, \n its true legal fenfe, denotes an op- 
pofing or denial .>f the truth or validity of the 
complaint, anfwer’ng to the contejlatio Itiis of the 
civilians. Jt is a general alTcrtioa which the defend- 
ant makes immediately after the count or declara- 
tion, that the plaint jF bath no ground of a£iion ; 
wjiich* affenion is .ifterwards extended and main- 
tained in his plea. And formerly the. courts were 
very nice and curious with refpeft to the nature of 
the defence, fo tliat if no defence was made, though 
a fufficienc plea was pleaded, the plaintiff fhould 
recover judgment, Co, Lit, 127. j for a general de- 
fence or denial was not prudent in every fituation, 
fince thereby the propriety of the writ, the compe- 
tency 
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tcncy of the plairttiff, aid the c/ignizance of the 
court wore aliowrd. ty defcndin:^ the force and 
injury^ the defcnd in! wJivcd al! pleas of mifnofm 
by dtdending the <lrfmn;rrp, all exccptiom to the 

perfin of the plaintiff^'' and by defending either 
one or the other “ when and where it fljnuld behove 

hirtiy* he acknowledged the jurifdiclion of the ^ 

court. 13 Jt of late years thefe niceties have been 
very deferyedly difcountenanccd, ^alk, 217. 

Pleas are of two forts ; dilatory pleas^ and pleas to 
the adlion. Dilatory pleas arc fuch as tend merely to 
delay or put ofF the fuit, by queftioning the pro- 
priety of the remedy, rather than by denying the 
injury. Pleas to the a^hn Zft {ucYi as difputc the 
very caufe of fuit. 

Dilatory pleas are, i. To the junfdulion of Pie?.*? in abate- 
court: alledging, that it ought not to hold plea of 
the injury, it arifnig in //Wri, or beyond fea ; or be- 
caufe the land in queftion is of fintient iUnicjnc^ and 
ougiit only to be demanded in the lords court, lie. 

2. To the difability of the plaint iff\ by rcafon whereof 
he is incapable to commence or continue the fuit ; 
a*?, that he is an alien enemy outlawed^ e>:comniuni>- 
cated^ attainted of treafon or felony^ under a pree^ 
munirc^ not in rerum n iitra 'being only a fidiiious 
per Ion), an infant^ feme covet ty or a ttnnk pt cfeffed, 

3- 111 alatenicnt : wnirh \b ciiher of the or the 
lounty for ionic defeft in or.c of them/ ks by niif- 
naming the defendant, which is callrd a m'lnofmer ; 
or other want of form in any material Or, 

that it may be, that the pUintift' is for the 

death of cither party is*at once an abatemenrof the 
fuit. And in adlions merely perfonal, arifing ex 
deliftOy for wrongs actually done or committed by 
the defendant, as Irefpafsy hatteiyy and fimury the 
role is, that aklio per/bnalis moritnr cum perjona^ 

4 It^i. 315.; aiod it fnall never be revived either 
by or againf^ the exe^'uior.s or other reprefentatives. 
ibid, cSwpePs Rep. 375- The defendant, generally 
fpeaking, can have but one plea >n abatement, and 
this is the natural order of pleading ; bccaufe, Dy ti^e 
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order before mentioned, ea h fubfequent plea admits 
the former ; as when he p 'eads to the perfon of the 
plaintiff, he admits the juri IditSion of the courr ; for 
jt would be nugatory to plead any thing in that 
court that has no juriidi<Jiion in the cafet When he 
plcdds to the count, he iillows that the plaintiff is 
able to come into that court to implead him, and he 
may there be properly impleaded 5 but in pleading 
to the count, he does not«admit the writ to be goo<l ; 
yet ifithe count be vicious, the writ is confequehtly 
ileflroyed ; lor though the writ in itfelf may be good, 
yet It is not purfued : but in pleading to the writ, 
be admits to the form of the count, becaufe by any 
objeilions to the form of the writ, he allows the 
Count to be fufficient in form ; if the writ be good, 
it ii, not to any purpofe to objeft to the form of fuch 
wit, if the form cf the count be thereupon infuf- 
fictcnt ; but if the count be in fubflance variant, the 
defend^int may fhew it any time in arreft of judg- 
men t,- becaufe the court has no authority to proceed 
in a matter of fubflance different from the original. 

If a man pleads to the a£lion of the writ, he al- 
lows both the form of the count, and the writ; for 
if he admits that the farm of the writ and count 
were adapted to the plainiifl-'s cafe, that fuch form 
is good and lufficient, tince to ohjedt to the a£tion 
•jnot ucing applicable to the plamtilFs cafe, does ad- 
mi:, ibat if It h{‘ ruled by ihe count, it does allow 
that lilt* pldintirf has beJore the court a count in 
form fufiiciint. 

Thefc«p3'-33 to the jurifdlflion, to the difability, 
or ill abjiei.icnf, were turmtriy ofien uft d as mere 
dilatory pie, 1% wicnuut^any foundation of truth, and 
c^lcuUrcil only for delay ; but now by Sfaf. 4 5 

r. 16. Nu (iHutory pica ii io be admitted^ withotfi 
affidavit nuide ff the i 7 u:b thereof or • feme probabit 
mutter Jhavri to the court to indues them td believe it 
f.* true." And it is a rule, that no exception (hall 
be admitted againfl: a declaration or writ, unlefs th^ 
defepdant’WiU in the fame plea give the plaintiff a 
better^ that is, (ticw him how it might be amended, 

that 
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that there may not be twfe objections upon the feme 
account. BrewnL i , 9 / 

W^hen thef'e pleas arc illoived^ the caufe either 
dirm:{lvd /rom Chat jurifdiCiioii, or rhe pUiRntf is 
Ifaytd till Ifta difebiJiiy be removed ; o*’ he is oi>!igcd 
to iuc out a new writ by le^ive of the coiut, or to 
amend and n^w (rame his decLiration, Bui when, 
on tin; other hand, they are over-ruled as frivolous, 
the deii ndaiu iuOKmcAl of rej^ondmt oujhr^ or to 
anjw^r Oi.tr in lome better manner. It is thon in- 
cunittent on him to plead a plea in oar to the aCtion, 
by which he admits the form of the writ and count ; 
for he anlwcrs to the right in demand, and puts that 
light in lil'ue, and thereby admits that there is a 
fuflicicnt form to put the right in ilTue ; and there- 
fore, tho’ a man pleads non ajfump/rt modo et forma^ 
yet the modo tt forma does not traverie the form <5f 
the w»rit or count, but the fubftance of the promife 
only \ which is the true reaion why you may give 
another promilc in evidence, different in time and 
place from that mentioned in the declaiation, ilio’ 
not different in lubfiance. 

I'he general ifl'jcs are contrived in fuch w'ord*? as c.-ntral iiFue. 
arc proper to deny the whole fadi in ihf* declaration \ 

Without offering any tpccul matur to evade it. 

Thus, if a charge is of ttv^Tpafs, the general .li'uc is, 
not guilty \ if with a debt, that he oxuis nothings if on* 
a fpecialty, as a bond, or other deed, non eji Ja^umy 
or tbaUit is not bis dud ; for the debt being grounded 
on a fpcci.ilty, he admits the deb% uriicls he denies 
the deed, for the fcaJ continuing, it imilt bcfdiflolvcd 
to ligamine quo ligatur \ for there is tiiac credit given 
to liie rolemiiity of the leal, that the defendant^can- 
not fey he did not owe, f/hen it appeared by the a«- 
knowteogment of the Teal that he wras indebted ; on 
an qlfumpfity non ojjumpfit. And ihcle pleas are 
called gtmral ijjuty becaufe, by importing an ab- 
foluce and general denial of wihac is aileuged m the 
declaratiOQi they amount at once to an ifiae^ by 
which is meant a fe^t ail'umcd on one liJe, aiiii de- 
nied on the Ollier* Thi^re is a^fo a plea to the ar- 

* ^ * i; _ 
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lion, whereby th® defendant conffles or acknow- 
ledges the debr to be due and that is, where (he 
credited harrafils him with an action, after (endcr 
and refufal of the debt; in this cafe, Jt becomes 
nectfl'iry for the defendant to acknowledge the debt, 
and plead the tender; adding, that he' bn^ akvays 
been rejd'\ /I ill Is rrad\\ io d’jibarge it : for a 

tender by the debtor, and lefufal by the creditor, 
w*ill in all cafes difeharge the cofts, t Fe^it. 21. ; but 
not the debt itlelf, the defendant bcin^ obl’gcd fo 
pay the fum tendered into the hands of the proiho- 
notary of the court, which, if the plainiiff’ accepts, 
he iseftopp'd going any farther on that plea, but may 
go for further damages upon the genera! iHue, which 
is always pltad<d with the tender. Z-. Rnym, 774. 
Payn-ent of mo- b'requently the defendant confefTes cue pari of the 
DC) j uv> couit. (hv e&gnQvit actionem in relp'dt theicofj, 

and traverfes or denies the rrlf ; m order ro av^.»id 
the expence of carrying that pan to a fornud trial, 
which he has no ground to liiigatc. A fpccics of 
this hut of confeffion is the payment of money into 
coiJif, reiiig as •nneh as the defendant acknowledges 
to be due, together wiih the cofts incurred, in oiCjN-r 
to prevent the expcnceof any farther proceed i ng'* ; 
and this may be done in all action^ where the de- 
mand is of a fum ceriair*, or capable of being afeer- 
■v- tamed by mere coniputation, witho it leaving any 

; ' loft of difcietion t(* be cxcrcifcd by the jury ; and if 

the plaintiff' ac^ep's tliercof, he is t * be p^rtd h's 
cofti,, if in)t, hepfw-eed.^ .ii his peri! ; for it iv* does 
not prove ^nore to be due ilian .s fr- paid into court, 
he’will be nonfuitei\ and pay the deferidant coifs ; 
but he is in:ii!ed to the money fo paid in at all 
events, for the defendant has acknowledged it to be 
. hiS doe. 

Set oi:. If the plainnff owes to the defendant a fum of 

money, a*, tor goods fold and delivered, or the like, 
he may kt up tnut demand againft the plainrifF by 
plea, or notice of fet-off, purfuaht fo the Staf0 of 
2 Geo. 2 f. 22. and 8 of Geo. 2* c. 24. but if the 
dcfendain'a demand Ihould not be equal to counter- 
balance 
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balanced the plaintifPs, tl'en before^he gives notice of 
fuch fet-off, he muit pay the remaining balance into 
court. 

formerly the general ilTue was feldom pleaded 
(fexcepr wl^n the party meant whc»)Iy to deny ihc 
charge* r;ga pft hnnj ; but wh-n he meant to 

dlftin^M.ith a.w'ay or palliate tnc charge, it was ai- 
v/a)s liiual li icT forth the particulai fact-i in what 
is c.ilkd a y/^ci/V/ /'iVfl, v/hkn was originally intended 
to apprize tue conri and the .l ivcrfe party of eve na- 
ture and circumftances of the defence, and to keep 
the law and the fact diltindt. And it is an inva- 
riable rule, that every defence which cannot be thus 
fpeciailv plead, d, may be given in evid'^nce upon the 
gener tl ifiae at tne trial. But the fcience of fpecial 
pleading having been perverted to the pnrpofcs of 
chicane and dcLy^ the courts have of late in fome m- 
ftances, and rhe iegiflature in many more, permitted 
the general iflue to be pleaded, which leaves every 
thing open, the fait, the law, and the equity of the 
cafe ; and have always allowed fpecial matter to be 
given in eviilcncc at the trial. 

Sptci/il j)lcas» in bar of the plaintiff’s demand are Special plca«. 
very according t> the circunufanccs of the 

de^elul.int^^ cafe ; as in real actions, a general releafe^ 
or a both <'.f which may deftroy and bar the 
plaiiuiif'b tide Or in perfonal ailions, an accord^ 
arbitraiiony conditions performed^ non-age of the d«- 
fendanly or fo.nc other fadt which precludes the 
pUintilf fiom his aftion. 

A juftilication is likewife a fpecial plea \n bar, as in fivation.^ 
actions of affault and battery, fon ajfault derjiefm^ 
that it was the plaintiff's own original alTault \ in 
tiefpafs, that the defendant did the thing complained 
of, in right of fume office which warranted him fo to 
do ; or in acfmn of flander, that the plaintiff is really 
as had a man as the defendant faid he was, 

Alfo a man may plead the ftatute of limitations Statute of luT.r. 

• I t . i* • j j • Of /• r lAiions. 

in bar ; or the tme nmtted by certain a6ls of parlia* 
meaty beyond which no plaintiff can lay his caufe 
E 4 of 
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of a£iioa ; the ufe of whiclj were calculated to pre^ 
ferve the peace of the kingdom, and to prevent thofe 
innumerable perjuries i\hich might enfue, if a mau 
were allowed to bring an aSion for any injury com- 
mitted at any diflancc of time. If cberefiDre, in any 
fuit, the injury or caufe of adion happened earlier 
than the period exprefly limited by law, the de- 
fendant may plead the ftatutc of limitations in bar* 
Limitation of anions. 

Eftoppe?. An ^ioppel is likewife a /pecial plea in bar ; which 

happens where a man bath done Tome ad, or executed 
fome deed, which eAops or precludes him from aver- 
ring any thing to the contrary. 

There are three kinds of eftoppeis.— :ft, Sy 
matter cf record, rd. By matter in ivriting^ as by 
deed indenfed, &c. ^d. By matter in pais^ as by 

liv;cry, by entry, by acceptance of rent, partition, 
by acceptance of an eftate. 

By matter of record all parties are eftopped, fo 
that a man lhall not be received to take an aver- 
ment contrary to a record. Co, Lit 3:?. a. 

In a deed all the parties are citopped to fay any 
thing agaiiiA ix; it eflops a leiTee to fay, that the 
IcfToi h.^d nothing in the Imd, &c* and parties and 
privies are bound by eftoppel. Co. Lit. 58. 

If the condition of an obligation be to perform all 
covenants contained in fuch an indenture, in debt 
upon the obligation, the defendant cannot fay that 
there is no fuch an indenture, becaufe he is eftopped* 
Roll. Air. 408. Cro Eliz. 767. Band. 316. 

If one ^ives an acquittance under his hand and 
ftdl for rent due at a day, he (hall he tftopped there*# 
by to demand the rent due at a day before. Xm 4^, 
Sid. 114, 3 Co, 65* But if not under his hand and 
feal. It is no eftoppel, but evidence only. Comb. 59* 
If a tenant for years (who bath no freehold) leviee 
a fine to another perfon, though this ia void as to 
Grangers, yet it (hall work as an eftoppel to the cog- 
hizor; for if he afterwards brings an a£bion to re*> 
cover thofe latids, and his fine is pleaded agahift 

him, 
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him, he fhall thereby be eftopped /rom faying tha) 
he had no freehold at the time, an*d therefore waa 
incapable of levying it. 3 Black. Com. 308. 

An eftoppcl ought to be certain and ajffirmativt^ 
and a mattel* alledged that is not iravcrldole, fhall 
not eftop ; one may not be eftopped by acceptance, 
before his title accrued. An eftoppel muft be iniifted 
and relied on; and where there is eftoppel againft 
eftoppel, it puts the matiei*at large. Ce* Lit. 532. 

Hob. 20;. » 

Regularly a flranger ftiall not be bound by, nor 
take an advantage of an eftoppel. Co, Litt. 352. a. 

Eftopptls are 10 be pleaded reiving on the eftop- 
pcl, without demanding judgment, ft a^io^ &c, 

4 S 3 - 

The conditions and qualities of a plea (which as Qualitlei of a 
well aseftoppcls, will hold equally, mutaiis muiandh^^^'^^* 
with regard toother points of oleading), are, ift, 

That it be fingU^ and containing only one matter ; for 
duplicity begets confufion. But by Siat. 4 and 5 
Ann. c. 16. St man, with leave of the court, may 
plead two or more diftind^ matters or fingle pleas ; 
as in afl'auit, not guilty^ and fon ajfault demefne. 

2. Lhat it be direif^ and not by way of argument of 
rehear faL 3. That it have convenient certainty of timt^ 
f/ace^ and perfons, 4. That it anfwer the plaintiff s al* 
legations in every material point. 5. That it he fo plead* 
ed as to be capable of trials for without tiial, the 
caufe can receive no end. Co. Lit. 303. b. 

The plea ought to be according to the demand, 
and, as the plaintilTs aflioii muft have all^eftentials 
necefl^iry to mairttain it, fo the defendant^ bar muft 
be fubftantially good ; that is, the eflcnce or gift of 
the plea muft be fuch, as if found tor the defendant, 
the court, according to the rules of law, muft dif- 
mifs or give judgment for him ; but if the gift of 
the bar he nought, it cannot be cured even after ver- 
di6l found for him ; if it be bad only in form, a 
verdi<^-t will cure it ; and if the gift be tiavcrW, all 
collateral cirruinftancts uill be intended af er vtr- 
dicl. 4 Bac. /ib. 80. and in general pleading, 

prolixity 
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prolixity is to be avoided. As in pleading an 
oNtlatvryy the mc/ne procefs is not to be repeated ; 
affo, in pleading a general ftatutc, the ftatutc is 
not to be recited. If a man is bound to perform 
all the covenants in an indenture, if Cfhey are all 
in the affirmative, he may plead performar.ee there- 
of generally, and is not obliged to exhibit to the 
court a performance of each of them ; which would 
overload the proceedings lyith a recital of all the co- 
venants, whereas one only mi^ht be in controverfy 
between the parties. Co. Lit. -^03. Leon. ij6. 
2 Fent. 156. 4 Bacon Abr. 91. R, M, 1654. Je£i, 


15. 

But if fome of the covenants are in the negative, 
the defendr.nt muft plcitl it ; foj a ncj.>.uivt; 

cannot be o^-rtormed, othM Wifc on a rpeci.J 
rer the plea would be b.«d ; allur on a general de- 
murrer. Co. Lie. 303. JLv' 8^6. Cro. "Eliz 691. 
SiiL 87. But if the negative covenants aic all void 
and ngainft l.iw, and the affirmative arid law- 
ful, he nny plvad performance gvntr.;l!y, and the 
court llvall take notice, that the inguiv * covenants 
are void and againit l.tvv. -IW CoS. ill. 

ILL 12. 


Special picas are ufualiy in. the affirniatrccy fomc- 
tiiiits in the negative ; but they alw.^ys advance fomt! 
new fact not mentioned in the dtcii ration j anJ 
then they mlifi be averred to be true 1:1 the common 
i j: m ; — ** and this /v is ready to verify 

It is a rule in g. r r il pleading, that no man be 
allowed fQ, plead rpLCi..lly fuch a plea as amounts to 
the general iffue; for pleas which amount to the 
general ifluc arc only fails on which the iiTuc may 
be tuAicd in evidonce, and therefore are n<»t illucs 
of fadt to be referred to the court, but matters of 
evidence to be determined by a jury, and confequcni- 
ly not good pleas ; becaufc they draw 10 the exami- 
nation of the court what is proper to be determined 
by a jury ; and fuch pleas are good caufes of fpccial 
demurrer, lince 27 Eli%^ c, 5. and before it, of a 
general one. jo Co. 95. a. Cro. Car, 157. 


If 
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If the <le^encc confifts in mattei^ of law, the dc- 
fiiulant rniift plead fpecidlly; (or the matter of 
1 .w mufl’ be (hewn to the courts fo as the judges 
riiay determine, whether rhe dikharge will bar the 
pl.iiniiil’s adiion or not j and therefore, on not guilty 
in titdpafb, the defendant .)C (liew a licence to 
prove there was no ttr-rpafs ; hccaufc, though the 
licence makes it no trelpa.!-, yet he (hews that licence 
to an improper jurifciicU.>Ti, viz, to the jury, who 
are not proper judges of the law. 3 
5 Mod, 25^. 2. Salk, 5S0. pi, I. Hob. J74. So if 
a defendant fliews a itleaie of a debt to a jury, it is 
no evidence, hecaiifc, though thereleafe makes It to 
he no debt, he (hews it to an improper jurifdic- 
tion. 

When the p!ra of the defendant is filed, if it does 
not ameutit to an iflue, or total contradidlion of tl/c 
declaration, but only evades it, the plaintiff may re- 
ply to it : either traverfing it, that is, totally denying 
It j or he may alledge new matter in contradiftion 
to the plea. 

Replic iiion, (repiicafio) is an exception or anfwer Rcplifation. 
mane by tlie plaintiff to the defendant's plea, and it 
is to confain certainty, not Varying from the decla- 
ration, but muft purfue and maintain the caufe of 
the plaintiff's action, otherwife it will be a departure 
ID pleading, and go to another matter* Cf. Lit. 304. 
Therefore if the ph-iutiflMn his declaration fees forth 
one thing, and after the defendant hath pleaded, 
the plaintiff in his replication (hews new matter dif- 
ferent from his declaration, this is a departure, 

Plotu. 78. 2 Inji. 147. Bat if the defendant takes 
iffue upon it, he lofcs the advantage, if it’s foui^ for 
the plaintiff ; therefore he muft demur to it. Ray. 

86. 1 Lilt. Abr, 444. 

If rhe defendant plead one thing in bar, and the 
plaintiff replies to it, the defendant in his rejoinder 
quits chat, and (hews another matter contrary to, or 
not purfuing his firft plea ; this is a departure and 
good caufe of demurrer. 1 Salk. 12 1. 

Traverfe 
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Travcrfe* Traverfe comps from the French traverfer^ and 

is ufed in jhe law for thi' denying of fome matter of 
faSif allcdgcd to be done Tn a declaration ; upon 
which the other fiv?e comes and affirms that it was 
done ; and this inakts a ilngle and good llTue for the 
caufe to proceed to trial : and the fo.nial words are, 
in our French, y?/J7s cesy in Latin, abfque koc^ and 
in Englifh, without ihat^ that luch a thing was 
done or not. Kitch. 2\y. IVej}. Syinb. par, 2. Every 
matter of faQ alledged by the plaintiff*, may be tra- 
verfed by the defendant, but not matter of law, or 
where it is part matftf of law^, and part matter of 
faft ; nor may a icrord be travtrfcd which is not 
to be tried by a jury. 

^'hcle rults arr to be obferved in traverfes : 
1, I'he travtrfeof a thing uoi immediately, alledgcd 
vjciates a good bar. 2. Nothing muff be travelled, 
but what IS exp tfly ..lloh-ed, Surjlufage m a 
pica doth not info’ce a izaverl’e. 4. It mull always 
be m Je to the fu'dfantiai part of the tide, 5. Where 
sn ail may indifleiently he int'.'nd.d a: one day or 
another, there theduy is net travenaoie. 6- In ac- 
tionsof trefpais, geriCrAllv the day is not rnaiLrial ; 
ih«)'.igh if M jri'iUvi be 10 oe done upon a p.triicuijr 
day, there it is a id traverf.-tde, 2 KoH. 

Rap, 3 . I TsCiW Rip, 235 , Te/v, 122 . 2 Lilt, Jh. 
313. If the parlies liiv e t’giecd on I he day for 4 
thing to bcMune, the travcrle of the d .y is maieridl ; 
bsjt where they are n-^r agreed on the d.'iy> »t is oine:- 
wife i and though it proved to be cionv on another, 
it is fufli<iient. Palm 280. 

Where tht matter allcdgcd by the d-.TeniLtit in 
his plea, is contraiy r-i the nuittr let forth in his 
declaration, there muff be a tra^'trJe .»r dcmal of luch 
mat'Cr fet fonb in the dcciaiation ; fo if the 
cation contradifls the ni.iiLer allcu^cd in the pica. 
^utw 381. Cro Eiiz 30. 

There cannot be a traverfe upon a traverfe, he- 
caufe that in ail pleading®, whereupon a traverie is 
properly taken, t.ic iffuc is cloffd ; and ihcr^ibise 

a 
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a traverfe cannot be taken on a tAvcrfe, for a 
verfe muft be of a materia* point ; if to the d:c'arar 
tiop it c’cS.'uys the pi a inf ft'*.; ii£lion ; if to the bar, 
it d' ftroys ^Ifhat is faHd in avoidance of the aSion ; ' 
and if to the rcplicaiivon, what w.is D.id in avoidance 
to the bar, ctfic de ozUris^ and confecjuentJy a fub« 
fequent travcrle will be inliiinificant ; becaufe when 
a material traverfe is taken the reft ftands confefl'ed. 
Co. Lit, 282. Llcb 104. ^Sand. 2C. 22. Faugh. 62* 
Cro. Car, 105. Sa/L()U * 

That the traveric nuift be taken to Tome material 
point alledged by the a.lver<‘e parry, which if found 
for him who tjkcs it, ahfolurely d ftroys the adverfe 
party’s right, by fliewing, that he hath none, in man- 
ner and form as he hatii aliedged j and being to the 
principal point aliedged, puls an end to the mat- 
ter. 2 Sautid. 5. 2b. 6 Co. 24. a. CarUr 217# 

Lam 18. 

The replication may confefs and avoid the plea 
by fome new matter of diftin£tion, coniiflent with 
the plaintiff’s former decimation, as In an adion for 
trcfpafling on land, whereof the plaiiUift' is fcized ; 
if the defendant fticws a title to the land by defeenf, 
and that therefore he had a rii»ht to ent^T, and give 
colour to the plaintiff, the plaintiff may either tra- 
verfe'or totally deny the fadt of the dtfeent ; or he 
may confefs or avoid it, by replying, ‘‘ 7'hat true it 
“ is that fuch defeent happened, but that fince the 
defeent the defendant himfelf demiicd the lands to 
the plaintiff’ for term of life/’ 

Colour ( color fignifits a probable pleajTjut what 
is in fail faWe ; and hath this end, to draw the trial 
of the caufe from the jury to the judges : and fjieri- 
fore colour ought to be matter in law, or doubtful 
to the jury. 

The replication, where new matter is offered, 
concludes with hoeparatus eji verijicare^ fo as fo give 
the defendant an opportunity to rejoin ; but if the 
plaintiff’ takes iflue on the defendant’s plea, and it 
be a matter to be tried by a jury, then it concludes 
to the country. 

But 
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But if there new matter in the replication, the 
defendant may rejoin, or put in bis anfwer, called a 
rejoinder (rejunBio)^ which is to be a fufficient an- 
fwer to the replication, and follow and enforce the 
matter of the bar pleaded : and if the defendant de- 
part therefrom, the rejoinder is not good. ^ LllL 
Ahr. +33. 

Depaiture in pleading is when the fecond plea 
contains matter not piirjfuant to the former, and 
whiejh does not (oitity the fame; and when the re- 
joinder contains new matter fubfequent to the mat- 
ter, or not fame, this is regularly a 

departure. Co IJt. voj. But where a man pleads 
any thing which he could not have fliewcd at firft, 
it ihall nc'cr be reclcoiied a departure 5 fo where he 
foilifics it in the frime manner that he plraded it ; 
but if he fortifies in another manner, as by efpecial 
cuftoni, it will be a departure. Teiv. 14. Dy^r 25 j. 
Stile 2 bo. Jon, 262- Leon. 15b. Cro, Car, 257. 
The plaintiff may anfwer this by way of furrejoinJer 
(quadrupucatlo^,^ upon which the defendant may re- 
butt ; and the plaintiff may anfwer him by a fur- 
rebutter. 

It is very feldom the pleadings run to fuch a 
length, unlefii in actions of ticfpal's ; tlicre the 
plaintiff, aiur be has aliedgtd in the declaration a 
general wrong, may, in his replication, after an 
cvafive plci by the defendant, reduce that general 
wrong to a more particular certainty, by affigning the 
injury afrefli, with al! its fpecific circumilanccs, in 
fuch manner as cleanly to afeertain and identify it, 
confiftently with his general complaint; which is 
called a new or novel ojTignirient, As i( the plaintiff' 
in t/bfpafs declares on a breach of his clofe in D ; 
and the defendant pleads that the place where the 
injury is faid to have happened, is a certain place of 
pafturc in D, which defeended to him from B his 
father, and fo is his own freehold ; the plaintiff' may 
reply and affign another clofe in D, fpecifying the 
abuttals and boundaries, as the real pl^ceof the in- 
jury; 
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jury; which in hO: amounts to a* new declaration, 
to which the defendant may juftify, by alledging new 
matter; and frequently fuch jufiifications lead the 
parties ipto thofe great length of pleadings before 
they join iPAe. 

Thf y are fometimes met with in replevin ; but 
moflly 1 1 Tore they come to a lebuiter, there is a de- 
murrer, which brings the matter of Jaw to an iffue 
be foie tiic* t oui t. % 

It hath been previoufly obferved, that duplicity of 
pleading mull be avoided. Kvery ph‘a niult be Jim- 
pie, intire, connected, and confined to a Angle 
point : it mnft never be entangled with a variety of 
diftinit independent anfwers to the fame matter ; 
v/hich muft requi.a' as many difFeicnt replies, and 
introduce a multitude of ifl'ues upon one and the 
fame difpute; for this would often embarrafs the 
jury, and fometimes the court itfelf, and at all 
events would greatiy enhance the expence of the 
parties ; yet it is frequently expedient to plead in 
fuch a manner, as to avoid any implied admiffion of 
a fa£», which cannot with propriety or fafety be 
pofitivcly affirmed or denied. And this may be 
done by proitfiatioii, whereby the party interpofes an 
oblique allegation or denial of fome faft', proiejihig 
that fuch a matter does or does not cxiit ; and at 
the fame time avoiding a direct affirmation or denial, 
(-V. Llt> J24. b, and it muft come after nen^ 

and not befo*e in law. Com. 216. b, 7 'he ufc of 
it is, to fdve the party from being concluded with 
rerpec9: to fome fail or circumftance, which Cirtinot be 
direilly affirmed or denied without falling into du- 
plicity of pleading; and which, yet, if he did not 
thus enter his proteft, he might be deemed to have 
tacitly waived or admitted. Thus, if a defendant, 
by way of inducement to the point of his defence, 
alledges (among other matters) a particular mode of 
feifin or tenure, which the plaintiif )S unvi^iiling to 
admit, and yet defires to take iflue on the •principal 
point of the defence ; he muft deny the feinn or 
tcnuie by way of proteftacion, and then liaverfe the 

dcfcnfive 
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defenHve matter.* So if an award be fet forth by the 
plaintiff, and he can aflign a breach in one part of 
it. viz. the nonpayment of a fum of* money, and yet 
is afraid to admit the performance of t^e reit of the 
award, to aver in general a. nonperformance of any 
part of it, left fnmething (hould appear to have 
been performed ; he may, to fave himfelf any ad- 
vantage he might hereafter make of the general non- 
performance, by alledging that by proteftation ; and 
plead only the nonpayment of the money. Co. Lit. 
lib hog. Plac. 70 . 18. Fin. Ab. TitU Prouflation. 

In any ftage of the pleadings, when cither fide ad- 
vances or affirms-any new matter, he ufually (as has 
been laid) avers it to be true; on the other hand, 
when cither fide traverfts or denies the facts 
pleaded, he ufually tcndeis an ilTuc ; the language 
•of which is different according to the party by 
whom ihc iflue is tendered : for if the traverfe or 
denial comes from the defendant, the ilfuc is tendered 
in this manner, and of this he puts himfelf upon the 
“ country^,** thereby fubmitting himfelf to the judg- 
ment of his peers : but if the traverfe lies upon the 
plaintiff, he tenders the iflue, or prays the judgment 
of his peers againft the defendant thus, and this he 
prays may be enquired of by the county y** 
jBut if cither fide (as for inftance) the defendant 
pleads a fijecial negative plea, not traverfing or deny- 
ing any thing lh.;t was before alledgcd, but dif- 
clofing fomc new negative matter ; as where the 
fuit is on a bond, conditioned to perform an awards 
and tht defendant pleads, negatively, that no 
award was made out, he tenders no iflue up- 
on this plea; bcc^ tfc »c does not yet appear 
whether the fact will be difputed, the plaintiff not 
having yet afllrted the cxiflence of any award ; but 
when the plaintiff replies, and fets forth an actual 
fpccific award, if then the defendart traverfes th<S 
replication, and denies the making of any fuch 
award, he then, and not before, tenders an iflue to 
the plaintiff. For w^hen, in the courfe of pleadings 
they ceme to a point which is affirmed on one fide, 
I and 
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ahd dcniftJ on the other, they a c then faid to be at 
iHue; and all' their debates htii g at laft contracted 
into a fingjp point, mufb nov/ Ko determined either 
in favour o6 the plaintiff nr drf ndant. 

ItTue {fxtfusj from the Frnuh i£urr^ i. e. emcnare'S 
g:enerally fignifics the point of ir.dti* r iflliinfi: out f>f 
the allegations and pleas of the plaintiff and defend- 
ant, ropfiffing regularly up^'n an affirmative and 
negative to berried by twelve men. i luji, 126. ii. 
Rfp. I o. * 

iiut there is likewlfe an iffiie upon the matter of 
law', that is, where there is a demurrer to the de- 
claration, pica, replication, iffr. and a joinder 
thereto, which is to he determined by the judges, 
I. hiji, 71, 72. 

Demurrer y cometh of the Latin word elemorari^y 
to abide; th^-reforc he who demurs in law is faid to 
abide upon the point in queftion, for it confefi'cs 
the faCts to be (rue, as ftated by the oppofite parry ; 
as if the matter of the plaintiff’s complaint be infuf- 
ficient in law, as by not aflignirg any fufHcient tref- 
pals, then the defendant demurs 10 the declaration : 
if, on the other hand, the dcjdiJaiu’s cxcufe or 
plea be invalid, as if he pleads t he committed 
the trefpufs by authority from a ffrangcr, without 
fitting out the ftranger’s ri^»hr ; lure the plaintiff' 
may demur in law to the plea; and fo ©n in every 
other part of the proceedings vvhvrrc either fiJc per- 
ceives any materia! objection in point of law, 
which he may reft his 0.1 :e. , 

Dcrrurreis aie general or fpecial \ general^ where 
no particular caufe is alledgcd ; jpecial^ where the 
particular ohjrclion is pointed our, and infiffeJ 
Upon as the caufe of demurrer; r*nd that as a general 
demurrer conteircrh all fuch matters of faCi as arc 
fiifBcicnily pleaded, fo hethatdcmucs fpecially, can 
take no advantage of any other niatrer of form than 
what iS exprcffld therein ; but he may of any other 
matter of f^ubffance. Ca. Lit. 72 a. xoCo. 88. Mat- 
ters of f'lbffaiice, that is, the omi/Ii^ n of fuch ma* 
terial things as arc ncccirary to fhew Sa right in the 
F plajiitifl', 
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pUintiffj or materfal for the defendant io iv? 
may be taken aclvaiitaLj;e of on a gene?.'! ilemijr- 
rer ; but matter of foym ynnaly^ nuift be ipecMlIy 
alledged, and affigned ixb Ciiuics f>f dcmuircr. iV.//. 
27 Eliz, c, 5. I. 10 (‘0 8S. D:rt? plin. mS, 

2 Ld Ray, 2 Sa/L 6 ]^, pi y i’/u 7 . 4 i.*/ 5 

y/»w. r. 16. 

'I'hc form of fuch demurrer is, by avenino the 
“ declaration or p-ea, rc|«icarion or njoiiuit r, to 
be Inli.flicicnt lu law 10 maintain the aclion or 
defence; and therefore piayini: f 

‘‘ want of fufficit-nt matter a]]ni^:,Lcl.’' And np - i 
either a y^/yieial or fpedtd d'^murrer, ths- 
party avers it to bj (ufHcitnt/’ which ii, (alkd a 
joiti'^t'r in demurrer^ an i then the partus »rc at 11]':^ 
ill point of law. Cg. Lit. 72. a. 

may not be i npiopcr to obfctve, tl at du.i;<^ 
the whole of ihefe proceedings, v/j. fn-m ?i)c <!c- 
1 1 very of the (declaration, it is neccllaiy bnrh 
the panics be kept or continued in come (ro:n d.iy 
to vlay, until the final deter rnin.iiion oi the fj;:. 
For the court can dettrminc nothing, unhJs in the 
preknee of botn the parties, in perh n or hy thesr 
attoinies, or upon der^ult of one of them, alter ap- 
pr nance, and a time prefixed l<;r iluir apj>'\;j ai-cj 
in tourt again : iht refoie, in tiic cnurlt' ot p'eading, 
if either patty negledt.^. to i c.r in Lis lieeiaiatiori, 
pi'.a, replication, o ioinJcr, and the like, wiiion 
?hc time; allotted by rhe llanding rules ct ihe ctmrf, 
the p!a:iu.lf, if the »riiiflii>n he ins, is l.i J to le 
nonfeic, noi to follow and puilu.- hi.*. .'.c.,2ip]aiio, 
and fhail lofe the beiui:: of Ins vviu ; ar :1 it he on 
the i'uic of the «.tfcnd.. juJirr cn' r uir be againil 
him, for fuel) Ins dclaulr. And w; II before ifiuc 
or demurrer jiimcv', as alter, a <lay is ceiitiiju.i.ly 
given and cnircd upon the record, f.n t.So p.nucs to 
appear from time fotinie, as the «'xieence of the e.ile 
may require, 'n.c giving of tiii., d-iy is cal!; d the 
continuance.^ becaufe thereby the proceedings aie tun- 
tinued, without inteiruptiop, from one adjom .i.ntru 
to another. If thcle continuances arc omitted, the 

Came 
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caufe is thereby difcontinued, anci the dcfcnd.int is 
dirchargi.(I/;;/^r //;>, without day^ fnt this term : for by 
his app(’ar;ince in court he has obeyed the command 
of the writ, and unlcfs he he adjourned over to 

a day ceriain, he is no lonjrer bound to attend that 
fummons ; but he muft be warned afreflj, and the 
whole mult bciT'n Jc novo. 

It has h.'cn ; heady that demurrers are to be 
detcrnnjo.l by th'' judtreJof the court, upon folcmri 
arLMiinciu by couidcl on both Tides ; and to ttfat end 
a (ieTiuiT'. r book is nuidc up by the atforney in this 
court, is to uipport the cene^rjer, cortainintj; 

all ine piC'CC'dinfrs ar len'rth, wloich are sf-vrvvards 
enrereo on .-ecord, and flohvered to the feconch-ry in 
court ; «a hr:< T t-i then rriven to a ferjeant t** move 
for a c,i'j,iiiini [dies confuii) a day to hear the cowoi'd 
on both fi'Jcs, which is (^ranted by the Couit on the 
readii'^*^ oT the recoid j the rule is then drawn up 
for that puifore, and the caufe enfred, c ’pie^* ut the 
dciHurrcf book arc then made ?#ntl delivered to tach 
judpe to peruT', ore w^ck at Irali i ero e tiic day 
appomitd for the arL>umtnt bv tf;e pliinuft's attor- 
ney, two wli'.ch arv t(^ b** fvr by :h.‘- atto»-ncy 
for the defendant t\vo days o,fnrc iiie ..r-'^un em, <;i 
he is not t-j be ha.ird, K E, >” ^ . 2 , R, M, 

6CVe'^. 2. or the day appe intcd ; the ie* p ains on each 
fide ar^oje tiie d'murrtr, n^hjch is thtfi determined 
by the court, and judronent is thereupon accord- 
in»ly j^;iven. if tno a,'di(»n be in debt, and jed^- 
meiit is i^iven for the plaiiuifl’, the jin-pment is fiiui ; 
hut if in cu e a v/nr of inquiry of damaors niuft 
be awaidcd, bef<ue the plvuntiff can have final judg- 
ment. If iud 'iTumf be for the deferidanl, th-; 
jud|^^mc:U i.’-, that the plviintitf n hil pft 

brewt'^’* t.tK'c n(j;iiini» by his writ, f»nd that ti e 
defcndwnC “ *:<it hne dicy C'> w itho-jt Uay. IVoodU 
Ins. 60-5. 1 hu.'i is an illuc in I.4W» or demurrer dil- 

pofid o:. 

An lifiic of fuel: is where the fadt only, and not 
the law, is <lii';-afcd ; and when he th-tr Jenic.^ or 
iravcifcs the fact pleaded by his aniago.ud has cen- 
F :} dcied 
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derccJ the ifli.e, thus, ar.d this he prays may he en>* 
qutred of by the or, and of this he puts 

‘‘ kimfeif on the cjv.ntryf it may immcili;'tclv he 
fuhjoined by the other party ; ‘‘ andthefiid A. B. 

doth the like f v. hich dorv, the ilTne is fald to be 
joinecl, both parties bavin; r^^recd to reft the fare of 
• the caufe on the truth ot the ft.dl in queftion to the 

detcrmlnai ion of a jury. 

Ir may fonieliincs happen, that after the defend- 
ant his pleaded, nay evtn after ifiue or demurrer 
jnir'-cd, there niav have crirn f<unc n-'w matter, 
which is proper forth' defercl.mt to plead ; as, that 
iho pKiintifK, beinr^ a is fiio'e !«'.arried, or 
tl'.ai ihe has ^tven the defendant a leJfafe, and the 
like; h'MC, if the deftndant taht s advant?:'e of this 
nevv matter as early as he nofiiKIv can, at the 
day given for his next appear aio'c, he permitted to 
plead it, and is called \ plea, ///ft darrein continue 
(inccy or ftnee the lafi adjournment: for it would be 
iinjuft to exclude him from the heiv fit ot this new 
detc'iice, which it was not ii* Iv.s p-owcT to make 
\v!:<m he pleaded M'lC former : it is danetrous to rely 
on foch a plea, witiioui duo ccr.iiJeration : for it 
coftfcllcs (he matter which was bciore in dilputcbe- 
tv>'c«.*n the part**’?, (ro. Enz, At).; and it is not 
allcvv<*d to be put in, if twy cin.ilniiance has in- 
tervene j beu.vren theanfi i f^^'^h matter, and 

:i'.e pi ading ot it; ^>r tf. I’-e doJ'"‘j.*]ant li. guilty 
’)t nculvdt, or laclej, and :■ !*p>. t. i t',» tdy on the 
ineri.a of former; .m: ft , allov.rd i ft'T 

s dtm'O'r^T r*nov''.ft vejA.' I - . /.ii; h. caufe 

then ix-ij-.i ina^ bo ha. I . . *;): r ly n imcly, by 
wnt^d' audit a wi Ii is f»* narure of a 

bill in equity, lob-* rcli.v i ih*; oppreftion 

o! the pliiiiUft Tlfts V. . is now i’lnstni r» ndered 
ujclths, fince .!'< L.ujits have (lit vvn f'crnch indul- 
gence in anting a lumoiary rcftel op* !! mutiuii. 
Ld. Raym 43Q. 

When the parties are at ifi'jc, as before mentioned, 
the court awaids a writ of fauns upon the P'II, 
cunmianding the fltcrifi* ‘‘ that he canp to come before 

‘‘ the 
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tie jri/li'r: at Wcftrnir'fftr (on Tich a day) 
“ iiL\ Ive. f'uic a.'hi iuivful 7n£n of the body of the county y 
L]t ivi'On, the truth of the fnattef^ may he letter kuozuny 
and U'h'i are ^leidjcr of kin to the plai-ntijf or defend- 
tj recr> '::^e the ti v.ih of the ifj'n^ between the 
“ pmL sf' I lij i'jry ii not i njir.ojicd upon this 
vji\U . i;J there-. r.^ rnt nppcririnir ?it the Hay.* muft 

■.). r:i (U J.uilf, and a comnulfive prijcefs 
I? -'.yy'j ; .» n<ll aL'/iinft thv jnrofp, cHIfd 

a cfr;.',rci j>j*atotumy co rmandhi r the^ Jheriff 

'icyjc the ie^ i's oj ihc jworSy thui they appear at 
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be tried ui Lond-n ^)^• Muiiiijexy the venire is made 
rcturnabK: ti.t thif rct i ti r)^ tii »t ter?o wlv’ri in the 
jfluc IS joined, ,inJ tin; h'li eas c',j pera the next return 
day after tiic d.iy 01 trial ; as, tor ii'dijute, ii the 
caulc IS to he triid the fuisiicr withnn tne term, 
then if the ireneral letuin h ippjps aMer th.it day, 
that is, tliC proper return d..y lor it; if aftc.’ term, 
the fii'i: gein-u! return day oi liic next ti rin : il it is 
a couiury ca III , tiic venire is mate rcturnabL' cn 
the laft gene.al iciurn «•!' the fame teiin whcrci^i the 
illue is joined, viz, Hilary or 'Trinity icrinb ; which 
from the making up the ifrue therein, aiv usually 
called iiruablc terms, and the habeas corpora on the 
firtt general return of Enjhr \ they are i:iken to the 
iherilF of the county where the venue is laid, who 
returns the names of the jurors in a panel annexed to 
tile writ, (viz.) a little pane, or oblong piece of 
parch men t* 

F 3 If 
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If the fiierifF ne not an indifFerent pcrfon, 
as if he he a p.Hty in the fuit, or be related by either 
blood or affinity to csiher of the paitie:, he i-^ not 
then tiulleci to rttnrn the jury ; but the ihA\ 

be dirt iied to the coioncis^ who in this, ii'i in nuny 
other, iiiilanc -F, are the fuDiiitutcs of the ftiiiil, to 
exeenu procefs, whin he is deemed Jii irnpioper 
pcvr)!i. Jf anv exception lies to the cor-.-hCi-, the 
vjfiire ihail be diut^led to two clerks of the court, 
or iwo'perfoiis of the county named by the Ciniif, 
and iworn ; and thefe two, who are Called elilor^, 
or clftlers, fhail indiSbrently name the jury, and 
tneir ictnrn is riiial. Far i e feue de laud, c, I he 

ch'jfeof rnji prius was ihleried by Stul. JP'. 2. 13 
Ed. i. c. 30. then the plead inaJi on both fuk*'' are 
fairly cntied on a piece of parchment rt imped, 
which is called a record of rrl't priuSy and h.iviMj:’:; 
paflf'd thiouah the proper offices u> celiveicd to the 
jirdtie's murfbal, with the hal^i'as corpoja jiiratorum,, 
and jfheriff's return aiinexcd, who CiKcrs the caufe 
jx.u ;:iil: f'n the day appointed the po.rties afiend, 
and t'-.c c\;( ;s c Jltd on in it’s Uue courie : the 
recoi'j (, r a fhorc aCc<M(nt‘ of if, is then handed to 
the juJ M, to p'uule and oh'j^ve the p/icuding^, and 
Ice wiir-t illu 's the partita * f to ihaintaiii and prove, 
while the jury is caLed and Iworn : ihe cafe is then 
opened, firft on the parr ol the and aJter- 

vvaids lor the dcfmdjnt, by their cou.mVI; and when 
the evidence us «o.' thiouj^li on both lidcs, the 
judiJC, in j^reftnee of the partie*, the counfel, 
and ail otnrrs, (uins up the whole to the jurors, 
with fuch remarks as ise thinks ncttfiriry for their 
diiei;iion, and living i*.cm his opinion ot lawardi/ig 
upon that evidence; upon which the iuiy are to 
coniider and return their vcidicl ai the bar, which, 
inrhen done, is recorded in court by t:’c clerk of the 
nifi pu.-n^ and then they are difehargeo. 

If the illue be found eiiirer for the pldiutiff or 
defendant, or fpecially, or if the plaintiff makes 
default, nr is nonfurt, it is entred on the record, 
and is called a pojha^ which being enieicd, judg- 
ment 
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ment may he fioncd thereon, iinlefs orcKred by the 
court to the contrary, fur the verdii^t niay be ftif- 
prndal for certain eaiifes by a motion for a new 
tn.'l, or jirr^fted. 6 A'hd, 22 Salk, 649. Soxe- 
tiiTits, if tlure ar’fcs in the cafe any cijffi'ult mntfer 
of law, the jury, for the uke of better .'r;f*>rrMatir.n, 
a»vi to iuoid the danp;er of h:iv:nr.^ their lerdict 
will find a fVecial vcrdicf; wi^ieli is 
"'oundeJ «n ihc 2. Ed. 1. c. 10. 

1 ; .'.nd herein is itaicd liu- tr^ktd t.uits*as ib.cy 
;::ui to bv? proved, and pray the iidvicc of the 

Court thvMcon ; concluding coiul.iioiially, that if 
tjpofi th irh'ju* ynattcr il.e c'iVJt jknll />’ cf ophiion 
that tlh- piuiritlff had caufe of otli w, they then pnd 
J or t IK' j'iab if other iciie, ll'rn for the ncfe\aE 

“ antd^ i'liis IS entered at itntrtn on the recoid, 
and afrerw lids arifued un.i detcraniied in court. 

Aiiuiher method <if fiudfng a fpecics of fpeci^l 
verdict ir, m hen the jury find a verdict generally f >r 
the pliiinrnT, but fubjiit neveithtlefs to the opinion 
< f till' jud/e, on a jpecicd cOjC iLted bv the cojnh 1 
c>n both fides with icgird to a rr.rrtc. of law ; wh en 
iuuh ihi advantage over a fpoc:ai vcidicl, tliat it is 
alu ndtJ with much Ic fs cxpcnce, and (obtains .1 
miicii l'pe«:dier decifion, the po/ha being Itayed ia 
the haiidt (d‘ the uffirer oi ni/i pidi 5^ till tiic queftioa 
is determined ; and the verdict is fhoii ernered for 
the plainrjlf or defend. nit, as the cafe may happen. 
J]'jt n* 'thing appears upon record but the general 

verd'ct, the p.iriies are piccludcd bcn'i>y fjom the 
benefit of a writ of error, if difl’atished v/ith the 
ju of the couit upon the point i,f law, vi hich 

make? it a thing to be wiflicd, that titiier a,jmcthod 
could be devifcd of cither lefl’ening the expcncc of 
fpecial vcrdich, or elfc of entering tlie cafe at 
length upon the pajha. But in both thefe cafes 
the jury may, if they think proper, take upon them- 
felves to determine, at their own hazard, the com- 
plicated quedionof fa6t and law, and wjtnout cither 
Ipccial verdid or fpecial cafe, may find a verdict 
F 4 abfolutcly 
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al^folutcly eiihcr for the plaintiff or defendant. Ci, 
LitU 386. 

But to return to the verdict of the jury, where 
it is generally found either for the plaintiff or de- 
teiuiant. In this call* it has been already obferved, 
that the judgment ri«ay be flayed for certain taijf.s, 
or lin illy arrefled ; flu it cannot be entered until the 
next term after trial had, urilc;;? the caule be tried 
witbi.n the term ; fo that i\ any defeat td’ j jflicc 
happenid at the trial, by fmpiizc, inadvertency, or 
mifcondtiit, the parrv may have relief in the court 
by obtaining a new trial ; or if, notwithflaiiding 
tile f.ifl be reguhrly di*ridt*d, it appears th. t the 
complaint was < ithcr not acHoiiabic in iti'clf, or not 
made with fuflioi 'iU prcciflon and accuracy, tiie 
party mc,y fuperfedc it, by arvejting or fioyng Us 
jurh^ went* 

(Jail Its of fulpcnding the judgment hy g/ anting 
a new trial, are at p-eient wholly extrinfic, aiifing 
from matter foreign to, or dehors^ ii s record. Of 
this foit arc want of lU’tice cf trial, or any fl.igrant 
miflbehaviour of the party prevailing tewards the 
jury, which may have influenced their veidict j or 
any grofs mifoehaviour of lot* jury amongft them- 
felves : aifo, if it appears by the judges report, cei - 
liikd to the court, that the jury have brought in a 
verdict Vvithopf, or contrary to cvidcticc, fo that* 
ho is reafonnbly dilutisfied therewith, Buil^ nifi 
pr’/f'Sy 303-4. ; or if they have given exorbitant da- 
Jin«ges, -^57. ; 01 if the jui^gc hirm'llf has mif- 

ciiiC»3ed tlie juiy, lo ti}.iL thty found an unjuftifiabfe 
verdiof ; for th.Tc and Other reafons of the like kind, 
the court will .i\v.ird a fecond trial. ].:jc if tw’o 
juries a^^ree in the .'anie, or a fimiiar veriJicl, a thud 
*10 feldoin awaiduj, 6 AdoJ, 22.; for the law wnll 
iifjt readily fuppi ff, that the vetdii^t of any one 
fabfequent jury c.in countervail the oaths of the two 
preceding ones. 

'fhis mode of granting a new trial, particularly 
where it could be fliewn that the jury had grofsly 

niiPoehaved 
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fpifbehavcd is of a extremely an- 

tierit, and ther are initances in the yt..ir hnoks of 
the reigns of Ed 3. //. 4 W 7. of j .id ^ments ^'eing 
Ibiyi'd (v\cn after a trial at bar), and new venires 
awardtM, bccanfe the jury had cMt «nd drank .vith- 
out confciit nf thej’ida'", and becaulc the plaintiff 

h. id privately rjiven :i paper to a jtfrynian l)err n' ne 
Was iwo'n IWaok, /.j. tit, vrrd, 17. i8. 75. Ami 
i»n.)n tivjfe C^lynnCh. Jm. in 1^)55* proui.dea the 
lirlt [)ii:i:tdL'.c that is repoircd for gri^nting a 'new 
trial upon count of exceifive damages given by 
the jury; ai.pi^'he.’i ling \vi»h rea'bn, that notorious 
pirri.iiijy in t'.e ; tors \vis a principal fpecies of 

i. 'i.llKhav lo'^r. ti:U 466. A few yc\:rs before, a 

public in.>k rif.' in thi,. court of grantinp: new trials 
up.iu the mere ceitolcatc of the j idgc (unlcfs for- 
tifKd I'V aiiv icpoit t>f the ev idence) that the vcrdiiff 
had p fli,d his opinion 5 and at that time 

was clearly In* d f>rh\v, tlut whatever matter was 
of force to avoid a veididf, ougni to be returned 
upon the pojUa^ and not mcre'y farm! fed to the 
court; bit potency fi'.ould wonder why a new 
v^'fire w.iM awarded, v, ichout anv fufl'icimt roafoii 
appe ;*ring upon the f<-r <• d. Cry, EHz, 0 1 6. Palm,'p^^^ 

1 Ihcwiil 2?;. Him very early in the reign of 
ChmUi the be<.\.nd, rew trials were granted upon 
afiidavits, 1 Sid 23^. 2 Lev, 140. and jhe former 
iliicllnels of the courts of law, in refpeeSt of new 
liiah*?, having driven niany p4rties into courts of 
equity to be rtlieved from oppreffive verditSts, they 
are now more liberal in grami'»g them, the maxim 
at picfent adopied being this, that (in all cafes of 
“ moment ) where juftue is not done upon one trialy^hi 
“ injured party is entitled to another,” i 395. 

The ground fur a new trial (if the matter befuch as 
did not, or couid not appear to the judge who preHded 
alnijipnus) is difclofed to the court by affidavit : if 
it arifcs from what pafl'ed at the trial, it is taken 
from the judge’s information, who ulually makes a 
fpecial report of the evidence. Counfel are heard 
on both Tides to impeach or cftablilb the verdi6f, and 
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the court give their rcafnns at wi.y a new 

examination ou^ht or OHjrhr ntJt to be ;ili'i\veti : the 
true import of the evidence is duly Vvcl ihcd, falle 
roJour -5 are taken ofF, and all po nts of ’law which 
aioie at the trial aie upon fall dLliberatioii clc-i!y 
CXI iain^H and fertled. 

A motion fora nv*w trial ^'.innot he n<a(ie after 
the appearana* (hiy of tl^a r« toin of tne Az/Wj tvr- 
pora j^uratsnnny nnl-. rs the foundarlfm of '.lie nioiion 
oe a t'xCi not dikl.J'ed to the pit'^y t:l! :if:er that 
time. Btjnirs 4 4^^. 

Airoll: of judgiiient arife^; from extrinfic CAofes, 
appearing upon the fare of the rp^o d; cs, if tlw; 
ca(t' laid in il;e declaration not rufii.ient, p »hir 
of la-.v^to f ^und an a^'^lion nprn, o*r w.irre t'U' w*- .cl: 
Riaterially diftcrr> from the picaiiingi and ifi'iir ic- 
on ; and the rule wMih reheard to .um (is of iod/ment 

' C* J • ' ^ 

upon matter of lav/ is, thut ':{'hfiit'vcr is aL'fu:^td in 
‘‘ arreji of jwlgmiut^ muf he fuJ? matter as u 
** upon dctnuyicry have been jit i unit to over tun: the 
** aefitn or pha \ ' as if, on an action for llinJcr, in 
calling the plaintiff* a yc:i\ the HcfcnAir.t d'rdcs 
the words, and trie ifFiC ib join d ;i,c C(*n. Nov/, 
if a verdict be fo.md for the plaintilK, that the \vo“ds 
v/erc acl'nilly fnoken whcft-hv tnc fci' 5 t is cil.ihldh- 
cd, ftill the defendant may move In aried ol j-i'hj- 
ment, that to ca!! :i man a ye:v is n it aclionj])ie ; 
and if the court l>e i.f that the judgmuu 

fliall be arrefteJ, i never (lUtcd f 'r the pl.i.'iKdf. 
Exc(7pti\)iis that a/e noved in air It of ji.J-fiient, 
muff be much more materi.d and gir.rin;; th,.n fuch 
as w'iii maintafn a demurrer: or, in ciCer wnrJs, 
mnliy inaccuracies and omillions, uh.ich would he 
fatal, if eaiiy obferved, are curtd by a fui'fequcnt 
verdnEt, and i.ot fufrertJ, n Lit ilage of a caule, 
to unravel the whole pioceedings. 

Trial by record, is only ufed in me particular 
inftance: and that is, where a matter c f record is 
pleaded in any adtion, as a /'ne, a judgynnit^ or the 
like; and the cippofite party pleads, “ nul tiel 
recordj^ that tferc is no fuch record exifting : 

. upon 
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Upon this, ifi' f* i” tender'd .mm! j nned ; 2nd h^re- 
up HI the paity ple.ihij’g the record, has a day given 
hi'tj ro j) (:du. e it, (*n which day prciclaaiation is 
rn de Jn Court fer liim to hrin^ fcitb the record hy 
h.?n in funding a Hedged^ or d'e he jhnil be con- 
dmiicd^" arid u;' hjs 1 iiimt. the plaintifl:’ fhall 
ha.’C ioi)g*7u ii'i to ii:( i.v cr. 'I'i- trial cf this ill'ue 
is me c! v i>y the rceoid jor, as >ir Ediv.nd ( oh 
oi>io. t s a rev-ord ('r ii'.ruKoM nt is a n'.ouument of 
io iU^h u iMCure, and imporlctli in itfelf fuch abfo- 
lute V riiy, ih,.t if it bi plead'.ii that there is no furh 
rccoid. It fhiil not TsCtivc any trial by witne-r'-, 
jury, < r 'ithcr a iic, t)'jt ordy by itfelf. i. Ini], iiy. 
y-6.j. 'i'iiiJi titles of nobilitv, as whether cnrl or ni> 
buion or n > ! n. ouy fhall fce tiicd by the ^-ing’s 
writ or p.itenl only, which is matter of record- 
6 lief, 5 Alfv) iii Ci*h‘ of an alien, v/hether adcriy 
Jt 'und^ oi enemy ^ fhali be tried by the league or treaty 
betv/een his l.vereign .u\d ours; for tv. ry league or 
ir^ aty is of record, cj Rep, ; and alfo, whether a 
manor b? h< Id in nntirit dcvicfrcy or jut, fliall be 
tn d i y the lecorJ of ij'oornfifay in the Exchequer. 

If judgment is not a^rLll^d or furpindcJ by a 
new ni.d, it is then to be eruiH on the roll or 
record of the court ; and juJgrncr/ts are the fen- 
teiKCi' of the ]..vv, pioiiounccd by the court upon 
the mattei conia-ned in the record, and arc of four 
forts; where ih*; facts arc confefled by the 

parties, ami the law^ determined by the court ; as in 
Crtfe of judguienr upon demurrer: fccondiy^ when; 
theliw IS admitted by the parties, and the fad« 
dn’put-.d, as m cafe of judgment on a verelict : 
thirdly^ where bv.>ch the fatSf, and the law icifuig 
thereon, are admitted by the defendant, which is 
the cafe of judgment bv confeJjiGn or default: or, 
ladfy^ where the plaintifr is convinced that citlier 
fa^f, or l.iw, or both, ate infuilicicnt to fupporc his 
action, and therefore abandons or withdraws his 
proiccution ; which is the cafe in judgments upon 
a nonfuit or retraxit. 
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7 'hc jud^menf, thou^-h prosiounccci or swnrJed 
by ib>c is not iiKir deter mui .tl'-n or (en- 

but the determination and {‘enter ce of the 
law ; ic is the conclufion that naturally and re,(U« 
larly fo’I^Mvs from the j.icjoirrs cf law anti fail, 
which (land thus : Agairrit him who h^th rode over 
my coin, I m.»y recover d nna^e:. bv law; but A 
hath fodoovtr my corn, tb.Lrtftnc [ Ihall recover 
ilama '\'.3 againil .‘L !t rtle m;:ji:r propofition be 
dsnitV, this ii, a cbniuiicr io law : if the minor, it 
is llv'n an ifluc in fafl ; l?nt »f both be con h fled (or 
dtUmiiiied) lo he right, the con'^iuflon ot judgnitiit 
of i).o canruu b.il fi How, 'Winch j !)da...ent 
or Cf ii'l ni v'. L.L:?tnc,> rit,*t thciCioie f>n the aiboiaiy 
f rt t’:^ {ud:v', be; on the n tiicd and inva- 

ri-alde prinvipl s or jullicc. The judgment, in finut, 
i.-rtb^ itnudy I'rclcribcd !>y I.n.v fv)r the ledicls ot i.i- 
juiies j and the foit f)» .ciion is tl.e vehicle or 
ir.tany of acinunifliing it. WMuit that icmtily may 
i'C, i' indeed fbe rc»nlt of d' bccracion and fludy to 
point out, and li'e* f. k the 11 vie n( the jujgnunt is, 
nor that it i^ dt*ci'id « i iciblviJ ly the ccnirt, for 
tbrn the judgnn :)L n: ghr appj'ii* to bcMlie r own; 
I’.ijt “ /f LC":hy:(lf^ cc\ftdn utim lo ewinm^ 
that the plaiiUslF Jo n rover his dam...(£, h.s dci;t, 
his p'dicflion, :.n.J the bkv : which in.. plus ih<,t ine 
pidg'ncnt is, I. one ol ilu ir own ; but the .d\ ot the 
JoW prcriounccfl aiu! d.cibned bv inc court i*r..'jr due 
b'. ■Ibcratinn end rs. pi.-.y. 

All thej'e ipetivs (i. j'ldgmcnts aic ci.Ijci A/rr- 
iradoiy OT^fi'ud. In:cr;. cutory j jdgrrentc are fuch 
-•3 arc given in the ini'-biL* of a cauie, upon fomc 
T'lf’n, plC'CetcJing^', ci d which iionly inter- 

niediS'i', and dot-, r.c.t fin.illy dettrniine or comp! tQ 
the fuit. Of this n**turc are all judgments for the 
] la.ntift, upon pitas in abatement of tl e fuit or ac- 
tion , in which it is confidered by tlie court, tiiat 
the defendant do anfwcr ovir, refpondc^l uHjhr ; tli.it 
is, put in a more fubftantial plea. % '^CiUncL 30. 

It is eafy to obferve, th.it the judgment h^rc given 
is not final, but meiely interlocutory ^ for there arc 

afterwards 
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^.ftcrw.Trt’s fnrrlier procf’- .^ines to he hatl, wIil'U 
the (iercn(J;uit hath put iii a b. t(t r anlvv. r. 

liiit the intcilocutory jutJ.^n^cnts mod iirually 
fp k'-n <>F, an* tliofc incon^plv te judgment"’, wher/- 
by fight of the plaintiff efl.il-.Iiiht d, biiC 

the qv. It. turn of daiiiagc-^ fivfinin'. J by Iiioi is not ..f- 
ctMtam«ci: which is a n'i-.ficr th't c.^rtnot be doev? 
vvith'Hii the inrervcntic>” of a jery. 'I'n s can oi;ly 
haj)pen wlv rc the plaintiff !ec<'i "js ; for wi.cnjiidg- 
nt is* given for the dcleivianr, it is always cc'n? 
pi ■re as well as final. Aod t)'> happen*-, in the fiiff 
place, where the d*?fcndant lohcjs jucigm.ent to go 
ayainft him by default, or nihil Jicit ; as if he puts, 
in no plea at all to the plaintiff’s declaration : 
by conf- fiion^ or c^gKouit afl\o*^em^ when he acknow- 
ledges the pLuntiff's* de.mand to he juft: or by ntr^ 
f\m infcr:::atui^ when the defi ndant’s attorney de- 
clares he has no inflrudions to fay any thing in an- 
fwer to the plaintiff, or in defence of his diem ; 
whidi i.s a fpecits of judgnunt by def iblt. If theft, 
or any of them, happen in actions w hi'i j the fpccffic 
tiling fued for is recoveit J, ;.s in atSlions of debt for 
a fijiM certain, (he juJgiinnt is ubioliitely compicte ; 
and theiefore it is very ul'ual, in order to llrcngtlKn 
a creditor’s fccurity, for the debtor to execuu* .i 
waiiani of attorney to fome nominee of •. he cieditt'j , 
empowering him to cont<.!s a jiidgn-cnt ’in' eilber of 
the ways juft now mentioned ^by nihil iliiit., co^^nauit 
rio'icn^m^ or n n Jum infornintin)^ in an adion of 
debt to be brought by the creilitor againll Oic dcbt(?r 
for the fpecific fum due: which j- dgment, when 
confffled, is abfoliitcly complete and bmding; pro- 
vided the fame (as is alfo req-nred in all other judg- 
mtivs) be regularly dccquet' that ii, abftradicd 
and entered in a book, accor- ing to the diredlicns o» 
ti e ffrttuteof 7^ and 5 If^. ^ Ai c. 20, Rut whe*e 
d.iinagts are to be recovered, a jury muft be Cal.Va 
in to ..fiefs them; unlcfs the defendant, to fu*? 
cht.ig(s, will confefs the whole damages laid m 
tin drclaiation , otherivife the entry of ih'* judgment 
that the fdaintlff ou^ It to rec'^jer Its Jarru.tt'^ 

- f.-v- 
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‘‘ (Indefinitely) ; hut hecauic the court know not what 
damages the Jaid p^nnitiff h.ith hillmncd^ therefore the 
finer ijfi is commanded^ that by toe outhi of tweloe hone/l 
“ and Uiwfiil mcn^ hr enquire into the ft id diunage^y 
and return fiuchinqmfitron into erurt ’* I'his proctis 
is called a luiit of euiuiry \ in ihe excciitiorj of 
which the fher It Ins r.s jud^c, and trsjjs hy a jury, 
iuhjccl: to nearly tlu* (my: ariO cojidi’i-'TiS as Iln* 

trial by jury at nfi prlus^ vvTiar damaf^es the piamtifl' 
hath^ncarly fultdiiied ; and vJicn tiitii verdict is 
given, v/hich miift aflj s fr.mr damagts, the fiienlF 
reru.ns the inquilnioi;, which is entu-d upon the 
ri.ll in manner of a po'ita\ and thereupon it ;s 
conjuiered^ that the fdaintijf receive the exa^i fiiim cf 
*■ ‘ the iU: mares fio a [fir ” i n 1 1 k e m a n ne r , vv h l n a 

demurrer is decermirr. d lor tnc plaintiff, upon an ac- 
fjon wherein damages are iccovcrcJ, ihcjud -rriCnt is 
alfo incomplete, without the aid of a vviit ot cn- 
qviiry. 

b itnl judgments ?rt' luch as at once put an end to 
the uition, by declarmcr tli-it tlie pl.niudThas t ither 
ciitiricd hiintVIf, or h. s ru»t, to iccnver the xm^dy 
he iues for. In which c.^fe, i; the j id i'i»t*ut be for 
the [daintif}, it is (dfo conj'dercd that the drfiendani 
he either arnerced^ for hii whful delay sf ju/li e, i.-i H't 
“ immediately chyitig the ^i^fs wnt^ by rtudtrhjy //v 
‘‘ pLintiJfishis due:* 3 Rep ;iy. or be taken up, to 
pay a fine to the king, in cafe of an\ forcible injury ” 
'I'hough now, by >tut. 3 and o. Ip. IS AL \\ \ 2 . 
no \\Tit oj caiias lh..il lilue I<.m' this hm*, out the 
piainVfF fh,d,l pay bs Sd. and re .illow^eu ir 
‘‘ the drfendanc ;niu>n^ Ins odi'r colfi.’' And 
thye’orr m ju l^irciu in this cojf ^ they enter thnaC 
the fine is r nutted, and in tree k-iig’s brneb cht v 
take no notice of any fiir , or eapiuj at all. Salk, 3 
Cart/), ; but if ju.h;rner t '’-c if)i 'he dcfcijdjnr, 
“ then It is coniidemi, that the phnitifF, and h:N 
pledt»,es of prolccutn:*.', be (no.i* nally) amerced 
for his falle fuit ; anu that the delcndaiit m iy go 
“ without a day, eat fine die. \ that :s, without jiiy 
“ farther continuance or adjournment \ the king’s 

‘‘ writ 
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Vw'r’t, manJin.tr h‘s atttndancc, beirg row 

fully l.;‘ uiiii iws innocence p;iL;ick.'y 

“ clcarcJ.’* 

Afror j;..’trmcnt is rnfred, execution W'sll imme- 
cli.a^ ly , uhlcfs the p^rty ci/ndt n ntt! thinks 

h.iiuuif 111 jijfi ly aggrieved by any t.f the j icceed- 
iiu:s ; aiui tiit.n l>e iias hib rtmedy it'* reverfe them 
Ly r vf'i.il uiiib in tlie^ iiaiure or' appeals, v,z. au* 
dita 01 \u* it oj a rui\ That t>r attaint, be- 

ing (finte tilt* [):-.:dlii.c t f granriiig new trials) ful- 
p in’eil, and il.eie hus not lecn an if.ltancc of one 
in o'-r looks for many years, ride Cfo. Eiiz. 300. 
Cij y.;t. go. 

A..n quriela is where the defendant, againft 

v/hvwi. i'i.'gn tnt is rt-o.-vered, and who is ti.c refore 
in of (.xtcutuu), or perhaps adtual'y in ex- 

(.tuii.n)., noiV be relieved upon cd inaticr of di'>- 
ci'iarge, v.'hivb heis happened lince the judgment ; 
as il lie p! liaih given him tho treneal reltafe ; 

or, if ilie dc f. livir-nt hath paid the deb: to the plain- 
sid', v. iti'C/Ui enttiing fi-ti sfadt’on on the recr id. In 
il) !e* and the like cale^:, whcreiii the dcliiidant 
g<'orl p-.'^ittr to ple..d, but hath hae ii<; (’ppoi ttiniCy 
t.f ple«i iu!g i:, .ni nudJa qii:i) cla l.e‘, in ^he nature vt 
a i"'\ in Cfj'j.ty, to He renevvd a<»p.inll the oppitlhon 
ot t. e I ];.i!it;f!'. It is a v.iii direcicd tti the coiiif, 
ti.at the complaii.t t.f the defeim^nt hatn 
b' en ( <.aid, i.udiia quareln dcfiiuieritii^, and ihtn f-’tcirnr 
iMC i.ie H'cif .'-T oi tompla iir; it ;»t h npii t i.ji.u.b ihe 
Coin, o? C.IJ .liC ]ia;tjcs before them, anci, hiaving 
.heaiJ tlitii aliegaiii'iis and pr(K)fSj to cauk jufiiee 
to In done between them. It aiio Jits foi bail, 
when judgment is obtained againfl li.cm by furefa-^ 
LiaSy loanfvv'cr ihLiJtbt of thi ir p» iin ij-.d ; anu it 
hrtpi'.i'i.s afrervvarub that tb.e e»ng!nal judgmenc 
againft their |>rincipjl is it vtrfetl : 'or here the bail, 
afrei jud<imenf had agaiiill them, have no oppor^iiniiy 
in pl’j III this fpecial matter, and th' icfnre thiy fhoii 
have rcdiefs by Gudita quitrehy which is a writ of a 
moff icp.KMial nature, and feems to have be«‘n ni- 
venud, lift in any cafe there fhould be an opprt/iive 
delecl of jufiiec, wlicre a party h.i'i a good defence, 

but 
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but by tiie or<(»nary forms of law had no opportunity 
to make it, i R9IL Ahnl^ 308 Fmch S8. F N B* 
J02. But the rnJuIgenre now fhewn by the courts, 
jn gr^mting a fummary relief upon motion, in cafes 
of (uch evident oppreilion, has almufl: rendered ufe* 
lefs the wr t of qudita and driven it; quite 

Out ot pruflic L R jin 439 

But if the jfid^neht cai]j;/ot be arreftrd, or the 
party obtain a n vv trial, execution will follow; un- 
lefs the party condemned thinks himlclf unjuftly ag- 
grieved by any of the proceed ng& ; and then Ee 
has his remedy to reverie the fame, by bringing 'a 
writ of error but he that brinit^ it muft find fub* 
ftanttal bad to profvwute the fa ne in many cafes, and 
muft bring it in ti ne fo to prevent the plaintiffs 
proceeding, which mult when he is entitled to 
fign his judgment S^ 4 l ^ 

c. 16 end ly C ui* c 8 

The execution of the judgment is adapted ac-* 
chrdtng CO the nature of t»ie action , theiefore if th# 
plaintiff recover tn a real or mixed a^^ton, wherein 
the feihn of the land u awarut i to him, the writ 
js an babea faaas Jt /T /?, or an hub te Jaaai pof^ 
fejjionem, Ftncb 4, o, Lo. Lit 3 4 

Executions in aJliois uhert iron'-y onlv i«? re- 
covered, as a dtbtoi d 1 a^e*' (ind not any i^ C'-ific 
chattel) arc* of five ^jii , \ am I tne body of the 
d^tfendant, called % capias ad jaiisfaitirtdum^ or 
agaiiift h»s goods and #'hittc] , c-iHccl a fijrt jauai \ 
or agamlt the goods and pr h s of luids, called 
^Uwn fauas , or agon I th good>, and the pof- 
feffion of bi^ lapd«, called An e^e^it, or a^ainft all 
tbrea, his body, lanls, and t^ood , r^slltd an ex*- 
01 extendi facias^ bat only one of thLfe writs 
can be iliued at one time, »>. In/*, 143 Co. Lit 2901 
Tl Ra^m 346. 

When the plaint ff’s demand is fa^i^fi^d, either 
the voluntary payment < f the defendant, or by 
C|>9)puIfory proceU, orotherwile^ fati faCiion ought 
ta be entred on Ihe record, that the defendant may 
not be liable hereafter to be harraffed a fecond 
timeoii the fame account. 2 LtlU Ahr. 495. 


OF 
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;juliges and of the 

<s;purt. 

I T is probable, and almofl; certain, that in 
very early tinnes, before our conditution 
arrived at "its full perfe(5tion, our kings in 
perfon, often heard and determined caules 
between party and party j but at prefent, by 
the long and uniform ui'age of many ages, 
our kings have delegated their whole judicial 
power to the judges of the feveral courts, 
which are the grand depufitory of the fun> 
damental laws of the kingdom, and have 
gained a known and dated jurildidlion, re- 
gulated by certain and edabliflied rules, 
which the crown itfelf cannot- alter but 
by acl of. parliament. 2 llaw^ PI. of ibe 

. In this didinifb and feparate exidence of 
the judicial power, in a peculiar body of 
men, nominated, indeed, but not renjovcable 
at pleafure by the crown, confids one main 
prefcrvative of the public liberty, which 
cannot fubfid long in any date, unlefs'^the 
adminldration of common judice be, in 
fome degree, feparated both frpm the Ic«* 
gidative and alfo from the executive power : 
were it joined with the legidative, the life, 
liberty, and property of the fubjecl would 
be in the hands of arbitrary judges, whofc 

G " deeifions 



d«t^ojas,.woiq}d be then regulated. onljr -% 
t^^f! own o;^nuons, and not by any /unda-^^ 
meo^ prineiplea of law j which, though le-. 
gtipLatort itiay depart from, yet .judges, ate 
Iraund to.obfcrve. Were it joined with, the 
executit^., this union might foon ..be an over- 
balance for the legiOati^: for which reaibn, 
by the ftatutc of i6 dr. ,i. ^. lo. which 
abojlihed the court of ftar-chamber, elFec- 
tual care i^ taken to remove . all judicial 
|)OWer out of the hands of the king’s privy 
council, who, as then was cvidwt from recent 
inftances, might foon be inclined to pro- 
nounce that for law, which was moft agree- 
able to the prince or his ofHcers. Nothing, 
thcrefojre is more to be ayojded, in a (rrt 
donftitutioi), than limiting the provinces .of 
a judge and a minifter of Hate. , b. 

liis. majefly, in the eye of the law, »s al» 
ways prefent in all his courts i > though he 
cannot pcrfonalJy diflribate jqftiee* -His 
judges arc the ntiirror by which the king's 
image is reBe^ed. It is the tegakoffice, and 
not the royal, perfon, that is always prefent 
in court, ready to undertake profee]utionsi or 
pronounce judgment, for the benefit and 
protedlion oi the fubjeil. Firitfe. <. ’8. 
2 Ittft . 186. , j 

It is of the grestell confequence to the 
lair of England, ami tp the that the 

l^vvcfs .of the judge ami jury .are kept dif^ 
tfhi^ i that the judges determine ihc- law, 
and, tht^ jury the faiH ; and if ever theyodme 
ta;be confounded, it will prove thekonfufion 
of the law of Fnghnd, 

MI- . The 
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■ fbir judgii or this court ^i-e at pfeic^ . 
fouiplp-mimber j otiip chief lujffilce ^lia 
pUtfit'ie juiftices, created by tti^ kiftg’s ietw$ 
pwent,- #ho fit every day^n the iour 
tp^ heie afid determine all matters of 
arifing'in cfvil caufes, whether real, ^rlbnal, 
or mixed^ and compjjimded of both i atid'by, 

Staii 90 Ed, j. t. i. they are to take fep 
but of the kittg } their cothtnilfioDS, in cat^' 
pethnl^* yftrc' dura ft’ c hene phfit^t afterwards’ 
quamdfH itfte/e gUjerinf, 3. c. "if. w^tb 

a power to' r^ove them on the addrcft of 
both houfts o^' parliament} but now thcy’are 
to’ct^tinuein their offices during th.dr g,^d 
b^havioiir, riOtwithftanding an^ demifc of 
the crown (which was formerly hcld^ iminc- 
dUtely to 'Vacate their feats), and their ftfijl'' 
falaries arc abfolutely fecure to them during 
the continuance of their comminions, i Geo. 

J.' c» 93. ■ This aft was made at the carneft 
rodbmmendation of the king himfc|f from the 
cfarpnC) declaring, “ that be looked uponibe inie- 
**' pendeHceanduprigbtnefs of the judges ^as ejfential 
** 'to tit tjfi^artial adminifirationtfjttflicey as onf 
*' xif'tbtiefi feettrities of the right t and liberties of' 

■** ihis fuijtSi i and as moft conducive to the ho- 
** nour of the crown.’* Com. fourn,' *3 Mar, 
sj6i, 

' ■%f St'at, It kS ifW. c. a. Stat. Salariei. 

the falaries of the judges were afeertained 
''ijlnd''dbibli'ihed { during which' reignj ^nd 
** wntiJ'the aCceffion of his prefent myefty's 
** gpeat grandfather, George I. the ftijuiea 
** of all me judges (the chief as wcK as the 
pu.ifne), were eqlial, pjzj a yeiif, 

** 'lu^on whofe accelfion they wwc iacreafed , 
G 3 by 
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** by diftinft parents, from thofe by which 
** they were appointed judges, ^^z. The fa- 
** lary of the chief juftice of this court to 
** double his former falary, and thole of the 
reft of the judges, to half as much again 
** as their former laliries.” 

By Slat. 3a Geo. 2. y 35. ftp. i8. “ the 
** lafary of every of the pudne Judges is aug- 
mented 500/.” 

By Slat. I Geo 3. c, 23* fe^l. 3. the 
** falarics of the judges arc payable out of 
** the annual lum gi anted for the fupport of 
his mijefty’s houfehold, and the honour 
V and dignity of his crown. And by 4. 
« they are, after the dcmile of his majefly, 
« to be chatged upon and paid out of tlic 
duties gi anted for the ufe of his majefty’s 
♦* civil govcrnniei.t } and until the making 
** fuf'h provifion, and lecunng the continu- 
** ance fheitof. Inch lalanes fhall be paid 
out of the monies applicable to the faid 
*• ufes '•nd expences.” By 19 Geo 3. c, 65. 
“ the {ilt»ries of the piufne judges are in- 
“ Cfcaltd to 400/. each.” The lalaiies now 
are j the lord clin f jufticc 350^/ fer anmnif 
the pui/ne^udgcs ->400/. ^.^chpranttim. 

The pitflnt judges are, /lltKander Itjrd 
7 oHghhrdu^i), chief juftire } Sir Henry Goulds 
Kifr. i Sir Gebtge Hares, Knt. and 'Joi/n Heath, 
Efq. 

A judge at his creation takes an oath, 
h will fetve the king, and tvdtffe>enth 
admmjler yufitie to ah men, wtteout t efpeSt of 
.^'‘perfons, take no brthe, give no comfel where he 
^ u- party, nor deny right to any, though the king 
*<' by bis letters, ct by exprejs words, command 
" “ tie 
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the contrary^"^' tcc, and he' Is an'fwerabJe in 
body, land, and goodv iS *• 

DflStCCrS of the . 

T he cuftos hrevtum is the firft qr .prin- Cuftu hre~ ■ 
cipal officei\pf this .court, and holds 
his place by the king’s letters patenr,i< the 
prefent patentees are John Brtnoningt Sir ',i 

Robert Eden^ Baronet, Frederick /e.*»^^iand -fi 

Edward Caret Efquircs, who execute the 
faid office by John Waltony Efquire, their 
deputy. 

There axe.^xttpothonotaries of this coutf, Prothomta- 
who hold their offices for life, and are ad- 
mitted by the chief jultice of the coqrt for 
the time being. But the fecond prothono- 
tary is admitted on the nomination of the 
euftas l>reviutn, who, in right of his office, lias 
that appointment. The prefent prothonota~ 
ties are William Mainwaring, Henry , Earlt 
.Anthony Dickins, Ffquires. Their office ;N* 2, 
in Canfield Courtt Inner Temple., , , 

In term time, tliey attend the fitting of the i&ttendanc#: 
court at IVeftminjlcTt for the difpatch of fuch 
matters as arife from caufes cnrrre|I in the 
office, and to inform the court of the date of 
-fuch caufes, and certify to them in matters 
of pradlice when required. One proihono- 
tary attends every day in term (except the ; 

firft and laft days) at their office, in the ,fore- ^ 

noon. from eleven to one, and ^ill attend in 
the afternoon from fix to eight. , . 

There are three Jecondaries m this court j , i 

pne belonging to each prothonotary., whpffiaf * - 

G 3 the 
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the 

the' nomioatioa and appointment of fu h fft- 
eoodary. The prefent fecondaries are, fhfiity 
FathergUl^ Alexander Gerr»rdy ■ and William 
<S^r«, .Efquires. In term time they attend the 
court and judges in the treafury, to read ail 
the records, writings,- affidavits, petitions, 
papfers, and exhibits} take tpinutes of all 
rules and orders, and di^w up the fame, and 
take* recognizances in court} hive the euf- 
.tody of the court books, in which are en'tred 
the names of all cauies on demurrer, fpecial 
verdicts, and other matters that ire to be ar- 
gued in court, and of caufcs that are to be 
tried at bar; enter all commitments oFprifon- 
erS}difcontiouances, and fatisfa6tions acknow- 
ledged upon record, and amend records by 
order of the court, &c* } attend trials at baK 
&c. 


{©‘ikj cf the Clerk of the judgments, Mr. Rowland 
Ijfckiarrcw, he draws up all final judgments 
after inquifltions taken, verdifts obtained, or 
i.onluits had at ttifi prius, and on demurrers, 
and iffues joined upon nul del record-, draws 
up and enters all conimuanccs necefTary } 
draws up the award of writs of digit and 
partition, enters the- fame with the return 
thereof upon the roll ; enters all fatisfadlion 
h -V . . upon judgments, when the fame is dofie by 
:.i nrdcr of a judge, and not in open court} and 
exemplifies any of the above mentioned 
IT. 5 3. . Judgments, if applied for >^ithin a year after 
. ..the fignings of foch judgments, 
ofthe ^ ' CMfk of -the dockets and declarations, 
dvcketi. Hamuel Underwood. He enters '.upon 

remembrance all appearances fo writs of ac- 
UK^menjts of privilege,* wrks of feire facias, 

&C. } 
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5jc. filid irith the prothonotAfiet, pM* 
pare5 bail pieces or recognizances to attach* 
ments of privilege, habeas corpus*!^ arid 
other bailable writs ilTuing out of the pro* 
thonocary’s office ; attends the. cbwrt, or « 
judge, when ftich recognizances are takCR, 
and whenfuch bails are juAified, or additional 
bail is put in ; and\lfo, when the defendant 
furrenders himfelf in difcharge of fuchdjail ; 
makes copies of all Ipecial juries, certibcatea 
of declarations not being Bled againftprifon* 
ers } and alfo certificates of writs of recordan't 
and writs of f a fft judgment, not being filed a^* 
cording to the courlit and pradtice of the 
court. And, as clerk to the prothonatorieo, 
makes out copies of all the fpccial verdifts 
for the judges, and attornics concerned there- 
in, &c. 

Clerk of the reverfals, Mr. Rowland Uck-^^etk of 4* 
harrow, he is jointly and verbally appointed 
by the three prothonotaries, draws up and 
enters tlx prtecipe's thereof on remembrances, 
and draws up certificates thereof to the out- 
lawry office i draws up and engrofies the bail 
pieces, or recognizances, in order to fuch 
reverfals, and attends therewith ; and makes 
out the fieperfedeas when neceflary. • 

Clerk of the treafury, Mr^ Thomas Jefferies \ Clerk of the 
he is appointed, by parole, fromehe lord chief ueafary. 
jutticc. * 

Henry Brougham is clerk ctf the jurats, ar Clerk of the 
one of the under clerks of the treafury, fijr 1*“^®“* 
all the counties in England ; 'and is .admitted - i 
by the lord chief juftice of the courts and ’ ■ . 

bolds his place for life. ' . 

Mr, Geor^ Stubbs is the treafury-keepor, 
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and holds his place alfo by parole appoihtnoeht 
ol the lord chief juftice, 

.Filacer or Filazer (filizarius, from the ktin 
fiium) is an officer of this court, fb called 
becaufe he filts ihofe ^riis whereon he makes 
out procefs. 

’•There are thirteen filacer, among whom the 
feveral counties of England arc divided, viz. 


Si/.' For the 

Counties of 

C Beiiford 
V; B«rks 
;^iuCks 
Ij, Cornwall 
I Gloucertcr 
ic' Hereford 
Oxon 

. Wofcefter 

V Ia6n(!on 
■' and 
: Middldfcx 

. Siffox 
;* Surry 
Kent 

vBrilo! 

: Do^fet 
vPo'» e 

;Sgaicrfot 


* Saffbik 


d 


IVho executed hv. 


P. Jones, Efq. 

V Executed bv Mr. 
f 4 [^^oberts, No. 4, 
I Hare Court, 


! 


! 


V-'iIIes, Efii 
ExLCuud by ivlt. 
Roberts. 

M.\ Robert Kollo- i 
. way- Ihxetiuedby 

Mr. R'obciCs, 

• 

Ml". Cia-kc. Exe- 
cute .i by hinifclf 
at the 

Oiiut*. 


Bench 


Mfk Lenton. 
.ccufcd by 
Clarice. 


Ev- 

Mr. 


' Cambrid;ye . 
f=!),]ii>ntingdon 

» \ 

1 

^ Kottinc^Viam j 

7 aj[>v:ck J 


Mr. Ward. Exe- 
'Otited by hiinfelfy 
./^lo.8,St3p!.cslnn. 


Mr. Rider. Exe- 
-''cote^ by 
at No. 125, Eet- 
U:i*^Iaoe. 


For the 
CounttcB of 

Who executed by. 

Hants ^ 

Wilts 1 

Mr. Tho. I awes. 
Exfcvitc-: by Mr« 

. Robcits. 

Norfolk 1 

Norwich I 

Sta«brd 1 

N'oribampton I 

S .!op 

Rsitand ' 

lVI(?nmouth J 

1 

1 Mr. Roberts, and 
< execucedbyhim- 
fcir. 

f 

rflbx 1 

Herts ^ 

t \ 

fMr. King. Exe-. 
? cuted by Mr. 
Robens. 

Curr.berl.'ind 
North uni be I land | 
INdwraltb* J 

VI idmorcJanJ 1 
Di^von « 

?Mr, Bdt'cn Exc- 
cuud by liim- 
r ft If, No. 4, Hare 
i Court* 

Lincoln 
. and 

City of Lincoln 

'Mr. Sibthorpe. 

1 Execute 1 by Mr. 

1 Kelhani, Nd.92, 
Hatton- Garden.* 

Kingfton lipon 'i 
Hull 1 

York and \ 

Yorkfiiire ^ 

Ml. Al'en, E>.e- 
. Cuted by hiaJtIf, 
No.j., FurnivaPs 
Ian.' 


The 
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The filacers formerly living at a great ’ 
diftance from the inns of court, which 'vas’ 
thought very inconvenient for the pra-^ti ers 
thereof, the court therefore thouglir pr tper 
to make the following rule in Hihry .erm 
178 { : ** Whereas it would be viiy conve* 

** nient to the fuit^rs of this couir, if the 
** fevcral offices of the fiheers were exe- 
** cuted in one place ; and the fiUccrs hav- 
** ing made a propofal to this court for that 
** purpofe i and that the g»'ound chamber 
at No. 4 in Bare Court, in the .emp’c, 
will be a fit and convenient place for the 
“ lame. It is ordered by tins court, that the 
fevcral offices of the filacers lhall, fronrv 
** and after the firft dav of the next enluing 
** Eafttr Term, be executed in the abovc- 
“ mentioned chamber, and that if hertafter 
** it fhall be found necelfary or piopei to 
** appoint another place for the execution of 
** the laid offices, inlleul of the abovt- 
mentioned chamber, this court, on ipph- 
** cation, will take the lame into conlider- 
ation. » 

** By the Couit.” 

By rule 14 Jae. i, 1616. All manner of 
capias alias and ■plwies, and all other incident 
procefs, before appearance of the defendant, 
in all adtuns wherein procefs of outlatvry 
doth lie (until the exigent awarded), are to 
be made out by the filacers of this couit 
only: alfo, all cafes, pone and dfirin- 

as Well perempto ry as infinite, ano alfo 
ihciHeht procefc, be1ofe*appearance* of the 
tenant or defendant, writs of fcifin, and writs 
1 to 



to enquire of damat^es iTuing before appear- 
ance of the tenant or defendant (but all 
fudgmerLti> upon vvnts of enquiry of dannages 
arc robeentied with the prothonotary only): 
alib all writs of fitperfeaias upon any capMS 
awarded out of their own oHices, ind wrifo 
of refcous upon the Iher^f ’s i etiirn : alio the 
entnn" of all comparf^ce of writs iffuing 
ourof their own offices, the entnng of rolls 
to compel the defendants to appear, their 
bails tipcn appear ince, and marking the firft 
/ate facias upon the faid bad : alfo view in 
dower, or any other adlion where it lieth 
entring thereof, and writs of view there- 
-aipon , alfo all writs of retersi habend. upon 
noo<uit before appearance, writs of fetend 
deltvemnce before appearance, writs of capias 
invottiervsmi alias and flunes , like wife before 
appearance, &c. tbid. ' 

They take Ipccial bail in common calcs, 
R. 'Inn. I IV.is M. reg. z.» appearances are to 
■beentred with them R.E. 24 C<tr 2. re^. 2. , 
procuie the original to be lued forth and 
hied, H, Tii/i. 1649., takeaffid ivits of debts, 
in order to hoM to bail, affidavits of the 
Icrvice of procci,, file bills brought againft 
perlons intitlcd to privilege of paihamenr, 

' and make out the lublcquent procefs thereon 

before appearance. 

Clerk < f d e 'f he clerk of the warrants, inrolmcnts, and 
W4ri..»ts. eAreats is Keane Fi*zgerald Lfquue, who is 
admitted into the laid office by the Lord 
Chief Jufticc of th s court, his deputy Mr. 

» Rtebsrd Lee, No. Rump Court , he iiles al l 
w^rfants or attorneyupon )uugrrents,' iHues, 
fitnlitwru's, writs of covenant, Itamps all 

judgment 
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JuJgmmt papers t records, pluries capias^ in ««/- 
Uvory^ and writs of covenaMi alfo ^es the 
warrants of attorney of ihenifs for the differ- 
ent counties in England. 

The clerk of the elfoigns is in the appoint- clerk of th« 
mentof ttielord chief juTtice, and has ufualiy cflb'gnt. 
been granted for li^. The prefent clerk is 
Mr. IVrtghty and it la executed by Mr. Belton^ 
and effbigns aic entered in this office in* real 
actions only , for u is now determined that 
no effbign lies in petional a<£tions : and m 
cafe the defendant doth not eflbign by the 
time limited by the rules of the court in real 
actions the plaintiff may enter in this office 
a »e rectptc ttfr effbign. 

In this office fill judgments in this court 
fire doequeted, purfuanc to the S/aS. 4 fj? 5 
iS AJ. c. 20. and rolls belonging to the 
federal ofliv ers of the faid court are marked, 
numbered, and delivered out to them; and 
when the proper entries are made thereon, 
they are returned into this office, and carried 
t)y him to the treafury fitWelmtn^er. 

The office of clerk of the juries is in clerk of the 
the gift and nomination of the cuftes brevtum]wtu 
for the time being. The prefent clerk is 
Mr. Thomas Seven Mr. Harnfont ia 
2 ardt is his deputy. 

Hib duty IS to make out writs of habeas 
corpora juratorum^ for the trials of iffuetfin 
London and Middlefex^ and at the aflizes in the «' 

country. 

1 he return-office, and office of inrolment Return-office, 
of writs for fines and recoveries, is in the 
noirfination bf the three puifne judges by 
virtue of an adt of parliament made m the * 

twenty- * 
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tv\enty-thud yeir o{ qu<en Lhzcbelb, Mr, 
HtfiTy "Botnes is clerk of the iniolinents, and 
the o^ce is txttijfttl b) Mr. L , barrow. 

Mr h'iklano’i. rttuins all writs of cove- 
nant, entry, fummons, and fufm, in the 
names of the fhenffs of the feveral counties 
and cities in Englandy and makes regular en- 
tries in books, provided^ at his own charge 
for jhat purpofe. 

The cleik of the king’s filver is WtUtant 
“Da'daeSy efquirc. 

This officer claims it to be his duty to 
infpeft and fee that all fines pifled in his 
office have regularly pifTed through the fe- 
ver il offices, conformable to theula of the 
"court, to enter tht \vhol<* of all hies, to- 
gcthei vvith thf p ul (me paid thereon, into 
books which r<*train i’ the olfce as records; 
he IS all 3 to flip all Inch hnts, againft the 
p''ffing of wli'ch crc'ifs are tntitd, and file 
fuch t(U V itli ill lilies of coiiit, judges 
or lers, ar 1 iffi ia\'ts of the co.,niiois, being 
aliv( . where eqaoiis have been brought to 
thi'' ( Fire, 

All cavta's, an 1 ciders for ftoppi ig any 
finco, fh ill Ire ter ..wed everj ter ti, ui 1 copies 
thereof left wif the cltik of thf king’s 
filver, Yor which .it lo to tit iiand onlj his 
ant.tnr f«,e of )d. the f-rm , and in de- 
fai.j’t i ititc f 111 c ..^ats that ihail not be fo 
rentwc Ihill iolc t'lcir for^e and 
7 ?. F. 29 Lat 

Whtie a razure in the dty c- year ihdl 
appear in the ciption ct a fi n t fh'’’! njc 
pais this office without an J'> iti <rom a 
judge, R, E. 9 An't. 


The 



ejects of the "(fdtift* 9^ 

The office of chirographef is held by Chirograph. 

1 ncri pau . fivini the and SirGforjr^ 

CchhoA, B.1U. li the prefent patentee, un- 
der whom Gatth, tfq. is appointed 

lecondary to ofFicutc in the laid office. There 
is a rt filter and rccoid keeper belonging to 
thi. laid office, and^Le chirograp^ier appoints 
ceitain clciks for the levcial counties in 
Lnglawdt 

J'he chirographer draars up, and makes 
our, from all parts of the fine, the final 
concoid, andingiolTcs a record thereof} the 
office is kept No. a. Hare Coutt^ 'leviple. 

The office 'of exigenter is executed byFMgenter. 
Mr. J/tmes Middc-^aofl, by appointmem. 
from the chief jufficej he executes the of- 
fice, No. 8. Hollow a Ccurl, Cr.ys-Im: 
his duty IS to make tArr^. ;/<■', ptcch mat, cm up- 
on phiues lapus'^i in order to pioceed to 
eutlati.,) : alio allcLatu, f. 

The office of cleilc of the fuperfedeas to Suptrfedeai. 
the ex'gentis executed b) Mi. Meddow croft. 

It IS his hufinels to fign all writs of fuper- 
fedtas to twgents quia i7”p7ciidet l^c. in the 
faid coutr, to pievent a peifon being out- 
Jaw’cd Oi waived, againft whom an c\tgent 
has illued. 

The office of the clerk of the outlawries Oui'mue*. ' 
is incident to the office of his maiefty’s at- 
torney general, and always executed by fdme 
perfon appointed by him for the time being : 
the prelent clerk of the attorney general has 
It, and his duty is to make out all writs of 
capias utlagatum, fequejlrations of all eedehajiu 
cal hentfices in all perjonal aSitom in the laid 
court after the return of the exigent. Inqui- 

fitions ’ 
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quincipns tii^en pn ipecial writs of ca^as 
uflagatum arc tranfinicted into this ofHcCi anc^ 
are here exetnplified upon rolls figncd by the 
clerk of the outlawrieb, and then carried 
into the office of the king’s remembrancer 
of the court of Euhequtrt and there filed on 
record, and the inquificic^s thcmfclves, and 
writs of exigent^ are filed with the cufios 
brmum* 

The moft noble Jugujins Henry Duke of 
Grafton is feized in fee tail of this office, and 
claimcth the receipt oi the revenue arifing 
from the fealing of wnls^ exemplifications, and 
other things whatfoever fealed with the feal 
gf this court. Mr. Samuel Rogers is his 
Grace’s deputy. 

The clerk of the errors, has the allowance 
and receipt of all writs of error upon judg- 
ments in this court j gives certificates there- 
of; makes out writs of fuperfedeas', enters 
bail taken thereon ; makes out writs of fare 
facias i gives rules for juftifying bail; rules 
for pUintifFs in error to certify the record ; 
makes traijfcripts of the records and judg- 
ments ; tranfmits the fame into the court of 


King's Bench, See figns non-profies for not 
certifying the reco-d ; allows and returns all 
certiorarics direifteci to the lord chief juftice, 
for certifying records from this court into 
any* other. Mr. Stephen Hough, aj; Matter 
Pepys'% chambers in Symor.i’s Inn, 

. Joigev clerk*. The judges clerks are vcrballv appointed 
by their rcfpcdive judges, to continue du- 
ring pleafure. 

The clerks of the lord chief juftice make 
out commilfions for taking affidavits and 
6 fpecial 
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fpecial bails* and file the approbations figned 
by one of the puifne judges, in order for fuch 
commifllons, and enter the names of the 
coflirniiTioners fo appointed, in a book kept 
for that purpofe. Mr. Randall and Mr. /fvis 
are clerks to the chief juftice. 

The office of aflc^iate at prius in Lon~ Aflbclate, 
don and Middle/ex is in the appointment of 
the lord chief juftice, and has been generally , 

granted by parole, to hold during pleafure 
only. Theprcfent affociate is Mr. Randall. 

The office of marftial at nifi priuSt in Marlhal. 
London and Middlefn, is alfo in the nomination 
of the lord chief juftice, and has 'been, time 
immemorial, granted by parole appointment,' 
to hold during his plcaluie. The prefenc 
marihal is Mr. Randall. 

Cryer at ntfi prius, in Tmdon and Middle- Ctytr. 
fex, is alfo in the gift of the lord chief juftice 
for the time being, and has been ufually 
granted by parole appointment to hold during 
pleafure. Mr. jdiis is cryer. 

Hsneage Walker, Efquire, hereditary pro- Proclamator, 
clamator to this court, granted' to 'John 
Walker, efquire, the ciiice of marihal pro- 
clamator, and barrier of this court, with all 
fees, fsff. to hold to him and his heirs for 
ever. There arc four perfons a<5l as cryers 
to the court; one of which is alio court- 
keeper, and another porter of the couicj 
which cryers, couit-keeper, and porter, arc 
deputies to the chief proclamator. Their 
duty is to attend this court, and make pro- 
clamations. 

The court-keeper is ap]>oinled bv the Cjjrtkteper. 
cl.tcf proclamator, Mr. !,rphn:. 


The 
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Porter. Thc poitcrof the Court holds his place by 

the appointmenr of the chief proclamator> 
Mr. i)to e. 

Warden ilic warden of the Fleet prilon is Je>bn 

Eylesy efquiie, appointed b\ letters pitent to 
hold duiiiig plealiiie, he is to receive incl 
have thc cuitody of all ^nfoners committed 
by tins couit to thc Fleet piilon. Mr. Lo-juc 
IS Ifis deputy. 

Clerk of c’le 1 he prelent clerk of thc pipers and rules 

P ipcri .01 ihe Qf prifon is Mr. I owe, who holds 

his pi ice by grant or appointment of the 
warden. 

Tipfta^. 'There afe two tipftafFs attendant on this 
• court, who aie admitted by deputation from 
tht warden of the Ihet they attend the 
pif'ats whilft fitting in couit, and in the 
afternoon at their chambers, and out of term 
they attend theie morning and afternoon. 
One o' them alio attends the lord chief 
}ulbce at thc fittings of ntfi prms at Weft- 
fiiiiftcr, London, and on thc circuits. 


;attormts of the court. 

A n attorney, attumatus, or attouiatus in 
^ law, 1$ an officer appointed by the 
court, to profccutc or defend a£lions brought 
againll or prolecuted by their clients , and 
the word is compounded of the Lattn word 
ad, to, and the French, toumer, to turn , 
** to turn a uufinefs over to another” The 
ancient Lattn name, according to Bralion, is 

refpon- 
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Irefp^aKsi and they anfwer to the pruar^ta^t 
or prodor, of the civilians and canonifts.^ 

Before the Stet. of Weft, 2. e. to, all 
attornies were made by letreis patent under 
the great feal, commanding the juftices to 
admit the perlbn to be sttorney to fuch 
a one, a I»ft. 2491 That ftatute gave all 
perlons liberty of appearing by attorney 
without any letters patent, otherwifc 'they 
were to appear each day .in court m their 
proper perfon ; in confequence of which> 
great numbers of attornies were admitted by 
the judges, whereby many unlkilful ones 
praftiled,- which occafioned many mifchicfs : 
for ‘reftramibg of which, it was enafted by* 

S(at, 4 /f. 4. r. 18. “ 7 hat the judges jhould 
“ euamtne them, and at t/etr dtjerettm to put 
“ thoje who we e ztrtu,us and of good fane on 
** the rody and tbofe on the contraty to finite 
“ out,*' And the i>tat, H.b. c. 7. limited 
the number in Norfolk and Suffolk, 

By 13 W. 3. c. 6. attornies are to take the 
oaths to gover imenr, under penalties and 
diiabihty to pra6life. • 

12 G. I. r. 2g. If any who hath been if an «torn«y 
convifted of forgery, perjury, (Sc. lhall of 
pratlile, (sc. the judge hath power ta tranf- 
port the offender for feven years, by fuch^ ***' 
wa)S, and under fuch penalties, as felons, irampbrt. 

No pel ion (ball be admitted to adt as 'an Nonetoafla* 
attorney, fue out any procefs, or defend any ’ om unw 
aflion in this court, unlefs he fhall have been j, 

bound, by contraft in writing, to ftrve as a 
clerk for five years to an attorney duly ad- admitted, 
mitted, as by the flatute is dirc&ed, and for 
H the 
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the faid term of five yeais’ (hall htve con- - 
tinned mfucb fcrvicc, and then be examined, 
Iworn, admitted, and inrollcd. 2 Gta. 9. 
c. 23. J. 5. Made perpetual by Stat. 30 Geo.l. 

C. IQ.'/' 7'* 

Khiimflcr If any attorney, with whom any perfon 
ftall di>.. f fhatJ be bound by conti ift iq writing to ferve, 
l^'vacTitU'- afcrefaiJ, flnll die before the expiiation 
lore the of fuch fit e ycars , or if luen contraA (hall 
yea* aict^ Lv mutual confent be vacated, or futh clerk 
t yg legally difthargtd by rule or order of 
' mwlerofitv court, before the expiration of fuch five 
thvcai', then if luch cleik fliall, by contratfl: in 
inonlera to - writing, Itrve as a clt rk to lome other attor- 
ncy, admlfed as atoielaid, duiing the rt- 
nnindcr of the (aid hveytirs, luch fervice 
j IhiU be as ch^tf^ud as if he had lervtd live 

ycais 10 the ptifon to whom he was originally 
bound. Ii/,d, 

A Quaker, on i^ny pel Ion being one of the people 
tekma ^ called Qiukeis, having l^ivcd a clerkftiip 
'JI! i'„ '.'ith an attorney or lohctor, a, id being qua- 
admit* 1 . . 1 .V. I 0-, by ''iat. a Geo. 2. is required, may, 
auoriK). on taking li,'s Jolemn ariiuniiion, inftead of 
'pt ^ ti e oat.i by th.* la.a ait u iCv-Ud, btfoie fuch 

f 1’ Oges, a id o*^htr. who .le toadminiftcr the 

S laid affitmtticu, be a l.nitrecl and inrolled 

r a^an altoinev 01 lulKitcr, as if he had taken 

! • t!,e faid oatti, 12 Cf'>. 2. c, 13. /. 8, 

I Judge e i ic luJ, o Oviv.e i! ey rttiinit fuch per- 
rtvjaui.it aictotoquire touching lus fifnefs and 

» cipicuy, and ^ then uy fa isfied, and not 
^minc’iJitirO'^hcnvue, aie to aummifler to him, in open 
covt. t, ttie oath after mentioned, and caufe 
« him to be adin tted an attorney, and his 

5 name 
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name to be inrolled, without fee or re- 
^ »id, CACtpt IS. for adminiftnng the oath. 
6 e£/. 6. 



** I A. B. do fwear, that I will truly and Oath. 

“ honcltly demt^n myltlf in the piadlice of 
*' an attorney, according to the belt of my 
knowledge and aoility. 

“ So help me God.” 

The ckrk of the wni rants of the Com- CVF<ofthfl 
mon Pleas ts, without fee ot lewaid, to **"'?"^* 
nroll the nime of every ptrlon who fhail be ’ ** 
admitted an attorney of this court, putfuaypt 
to this act, and the time when almitted, m 
an alphaLetital oidci, in lolls or books to be 
provided for th it pvrpole, to which all 
perfons fnill have iccoude without ke ot 
reward. Set 7 . i8. 

No attorney fliall have mote tlnn two ^ ot to hi»e 
clerks atone and tlie fime time, who Ihall m’reth.Diwo 
be bound by contnft in writing. Ihd. 

Ihe pi nhonotaries of this coyit rn-^y have Prciionota- 
three clerks, and at one and the lame time, rn miyhata 
and no more , and fuch clerks having leivec. *** 
five years may be admitted, Vc. 19 the fame 
manner as any ptrfon may, who fhall have 
Icrved aclerklhip to a Iworn attorney for five 
years. SeU. 15. • 

Any perfon fworn, admitted, and ini oiled An sttcHwey 
an attorney of this court, with conltnt m 
writing, and in the name of any attorney of 
any other court of record at Wejlmtnfler, &t 1 1 coi fe«% 
may fue out any writ, or commence or of a 1 ?ttorney 
defend any adtion in luch court, notwith- 0^ 

H a Handing » 
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Handing fuch perfon be not fworn or admit 
ted an attorney in furh court. Sell. lo. 
Ifeyarryon An attorney ot this court may by tbi* 


{feedings 
‘tt Wales by 


claufe ot the hutute, ciny on ptoceedings 
in the comr of {.rcat feffions of fyaks, in 
name of an attorae) of that court, and dc- 
' dare for buiinels .md fees. Barnes i6o. 

Sworoattor- It any Ivvorn attorney of this couit thaU 
Hies permit’ knoAln'ly and willingly permit or luffer 
‘ any o*^h' r >'‘ci fon ro fue ont any writ, or com- 
iflbeoutwnts, rnence or ucfind any aaion in his name, not 
difsbled from b(ing a fwt n attorney, or a fworn fohcitor 
praAice. jjj Chancer^, and fhall be thereof con- 
victed, he fuall, from the time of fuch con- 
lA'^ioP. be d’fibled to praftife, and his ad- 
mitt ircc to I e void, SeU. 17. 

Afwo'nit. A fworn attorney of this court may be 
■Write y ni IV fy/ )rn, admitted, and inrolled, a folicitor in 
Wkitor?'*^ ** all or anv ot the couits of equity, without 
any fet for the oath, or any ftamp, if the 
mafic rot ci'ciolls, lliall, on examining 
him, be laiisiied that fuch attorney is duly 
quaLlvd to be fo admitted. Sell. 10 . 
r.Auofn«y>*<^' A''’y in his own name, or in the 

* in their ow 1 name of .my other, fuing out any writ, or 
I aawefaiii/ convr€ncv,.r o. d. fending any adlion, in any 
f'iic. notit) o* courts of uw or equity, mentioned 
I rolled, ft/i tu in the f.,i 1 aft as attorney or folicitor, in 


l }C/. 


'■ • CJ 


c:.p5^ation of a.iy gain, fee, or rewaid, 
^ widijut being ad.nitted, fliall forfeit 50A 
to the ufe of the perfon who fhall profccute, 
and be made incapable to maintain any 
action for any fee, icwaid or difburlcnicnt, 
on account of profccuting or defending fuch 
action. Se<./. 24. 

2 la 
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Perfons bound clerks to attoinies, or foh- ’’eifomboani 
citors, are to caufe affidavits to be made and '■' 
hied of the ejcecutioii of tht octcles, '^‘thin 
three months ne\ ifter tht dit t'tirof, feaffilavft 
and in every lucn iffidi i<- fhall be Ijeci-t b made 
fied the names of tvti i it i atliytt.) nd / //- 
atort and of c" v I 't p 'o^ bovnd, tna 
tlieir /ifctifj cf (bj L ilI, I. ivtly, tu^jCthcrc ntr*^ p 
with the d y ( t i c c ol luth a'^ltcUs , and *7 n 

every Inch ‘haavit fhall be hied with n the 
time afoi“i id, in the court where the ittor- 
nev oi oi ciror to uhom eveiy luch pctlon 
lefpi t vlIv fhill De bound ts i orelud, hath 
been inrolkd as an a toi ney or lolicit Ji with 
the , roper officer , and none to bt admitted 
btfoie luch affi lavit be produced and rc^id " 
m toiirt. 22 Geo. 2,« L 4-. - ^ cut pro. 

lC^''PfiTr 3 SlflW!rtleW of tfic w arAn!%J orJ“«J 
limdtpiuy, 11 til be tie jiop'^r officer for Mo are to 
t Im^'kich at] d uits, feb/., 5 , ind fhall keep if f ch alR- 
a book/ wiicitn fh H be entered the fub-'*®’"'* 
ftanci- of fuch affi la /it, fj ecifyin the na nes B s to be 
and places of abode Oi c\ei\ loth actor- 
ncy an! clc-’ , and of the peim making *1 
fuch afii 1 vit, wu^i the dare o. the contrtft, 
and the du s of mil mg and tiling fuch affi- 


davit , an i ipi; t s 
iiich affi 1 i/ir, ^ s 
100^ 1^1 ^ ^ 1 


It the tunc et hling 
6 d. for his ti lublc} 


?Tv^ t^C, or ^ t^tn attorney 
(hul bound by2‘,hV<i'* 


No St tor 
any cleik, v 

contraft in v/r t ng ifoieI.ud, afcci fuch at- rnuln^brtii- 
torney fhall hue tii continuea or left off, ornef«. 
during fu h tunc is he fliall not aiffually 
praftife or carry or* the bufipcfs of an attor- 
ney. 6 et/. 7. 
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’ to I'a Every perfon who fli ill become bound, 
^employaJ th; ^c. lhall, during the whole time or term uf 
whole time, fervuc, to be Iptcificd in fuch arcides, con- 
tinue „nd be aftually employed by furh at- 
torney or lolicitor, or hiS or their agi nt or 
agents, n t'^ie propt r bufintfs, practice, or 
employment of an attor/icy or loliLitof. 
b. 

If, b'fore Provided if any fuch attorney, to or w ith 
tNpiratioi * whom any luch perfon lhall be fo bound, 
ibe uirt. tl^ (hill happen to die befoie the expiration of 
teim, or difcontinue or leave off his 
cler-cbe<lii pr'’^icc, or if fuch contravCt (hall, by mutu’l 
charged by confept of the partica, bt cancelled, or luch 
cierk lhall be kgallv difcharged by rule of 
the court, before the expiration of fuch 

to fctvt O' la.dTal«, De boanff by afio r contracT or 
the icaijiider contracts in writing to krve, and lhall ac- 
of the 1.1HI, cordingly ferve in nunnti before mentioned, 
as clerk to any other luch pridtifing attor- 
ney or attoinits as aforefaid, duiing the re- 
lidue of the laid term of five \eirs, then 
fu^h fcr.i’cf fuch lervice lhall be deemed end taken to be 
loLeniui/ as good, cft'eAual, and available, as if fuch 
clerk had continued to ferve as a cleik for 
hlid, Jkij veim to *he fame perfon to whom he 

was originally bound, lo as .tlhdavit be duly 
i^a^ ^dji^ thg cxccjiLi^j^jiC^i fc- 
C'j id contract or contracts, w thin the time 
and in like manner as is before d.refted, con- 
cerning fuch oiiginal contract. Seff. 9 . 
Attwptv not iv,o attorney of this court lhall commence 
® any aition for the recovery of any fees, 
Ictitilf t charges, or dilburfements, until one month 
montn -luf after he lhall have deliveied to the party to 

be 



tojnrccf of rhc (tijdt’f. 

\ 

bo c*Miged theiev.iti), or left for him liis livery of 
diveioTj noiife or Ufi pii<'c of -ib-'Kle, a bill**’®'* *”**** 
oi fiich ftreb, cli’ige'j and di'‘b'iiLinentc, 

III f coniiriOii 1 ^u.o Oaiid, upd in the 
torj.'ii' (t\v.t'C Kiic tfme .'nd the 
iianuj of ivi.t and M wo'ds at len/th, 

(twtpt li.p and fmii ) fi fcilov.vJ wuh 

me I lOper Iia’io of Jjvh attoi i s. And Iu>’ 'C' w re* 

II non aj'piic..''; in by the party chai gv al^lc by ' ' ‘ob* 

luih bill, t<r ..'IV ot'ier in t'l it h h .1^ -^u- ' 

t I 'll... vlj iiiVo a ly jodge of the (o- "-r, Ac. 

vih'*ic tiie bufnelij cr ilie gmittll juit 

tlKieof in a.nouj't or v' v- w.i^ ti .i Ivt.cii, 

.I'ld UfVn f'll. iiiil 1 r' the put', oi o i^r 
I'tiJoii <'iahori'’vd ..s a.^rv.! iid to pi'’ the 
vvlioiv, that upon tajviti' n what r.[ pe.ir 
due to fuch attorney, the judge, &:c, is 
ic 4 uiied and cm[iO'veied to rtflr the bill, 
and the whole of fuch e’enun.L thcicuj^on 
(alth )ugh no action be depending touching 
the lamo) to be taxed, without any money 
being brought* into coutt. And if rhe at- 
torney, having due notice, fl^.dl retuie to 
attend fuch taxation, the officer may pro- 
ceed expaite (pending which reference no 
adion Ihall be brought), and ypon fuch 
taxation the party (hall foirhwith pay to the 
attorney the whole that fliall be found due, 
and in default be liable to an attaclime«t, or 
procefs of contempt, or other proceeding, at 
the eledion of the attorney. And if upon Ifit .ipp-a-s 
fuch taxation it fliall be found that fuch at- be hn* 
torncy has been over-paid, then the attorney 
fhall forthwith pay to the party all fuch mo- 
ney as the officer (hall certify to have b'en 
fo overpaid, and in defiulc, ihall in like * 

H4 manner 



the CtHtrt*. 

jfnanner be liable to attachment, or procefi 
of contempt, or otlier proceeding, at the 
clcLlion of the party. And the court is to 
aw aid coiU tjf loch taxation, according to 
iflers thin a the event thtreof, viz. if the bill taxed be 
Icfs by a fixth part than the bill delivered, 
’ the attorney is to pay thd colls j if not Icfs 
if not left, the by a fixth part, the court at difcretion fhall 
client to piy charge the attorney or client according to 
the reafonablencfs or unreafonablcnefs of the 

fhall 
1 dif- 

one folimcr burfements, due from any attorney or loh- 
aod another, ftitor to any other attuiney orfilRKor, or 
clerk in coijit, but tuat every fuch atrorncy, 
folicitor, or clerk in court, may ue fjil» 
remedy for recover^ of n's fees, clia'^gcs, 
an i diiburfements, againll liu li otliei attor- 
ney or folicitoi, as he ini«Iit Inve done bc- 
foie the making the faid adl 12 Gro a. 
c. 13. /. 6. 

A bill may be wiote wnh fneh abbrevn- 
ttons as aiL commonly ultd in the Eagujh 
language. Ikd tell, 5. 

The court w.ll not order that an attorney 
fhiU deliver his ' ill, and that the fame 
Ihoyld bt taxed on one and the fan^'e mo- 
tioiij <’*’ey being t'llimt matteiS, and the 
li'^ifi pait may prove f''u tlcls , the bill may 
be icifbnable, and no ocesfion to tax it j 
but the motion muft be for the attorney to 
deliver his bid, and then, if there be occa- 
fion, the ehenc may move to have it taxed > 
but the ii ore uli,ial way is to fumrrons the 
attorney oc'bie a judge, and if the judge’s 
prdpjr be difobeyed, to move the couit tnat 

thQ 


bill, a Ceo 2. t. 23. /. 23. 

Nottfiextfnd Nothing in the laid acl contained 
extend to any bill of fees, charges, an 



atto|«iesr of the court. rof 

the order may be made a rule thereof, and 
then proceed to an attachment in cafe of 
fuither contempt. Har es^ 36, 243. 

attorney's bill, for bufi- 

nei-> only, IS not liable to be taxed, cher- 
vn(e than by ajiiry^nn>n a qucnam mctuit. 

Butnes^ 41 . 42. 

After an attorney is d-.ad, his bill is not 
li?!: ie to be taxed. Rep. Caf. Pra£i. C P. 58. 

Ba «w. 42. S, P. 119, 122. 

It any fworn attorney (hall aft as agent Attorney adt 
for any perfon or peilons n<it duly qualified 'n^ a» agent, 
to aft as an attorney or folicitor as aforefaid, 'f 
or permit or luffer his name to be any ways for, or 

made life of upon the account, or for the pro- leiTd ug any 
ht of any unqualified perfon orperfons, 01 fend to any 

any procefs to i'uch unqualified perfon or per- **",^fon'*thefe-^ 
fons, thereby to enable ]jim or them to appear, b; w enable 
au, or praftife in any rifpeft as an attorney in'm to appear 
or folicitor, knowing him not to be duly ®" 
qualified as afor fa id, and complaint fhall be off 

made thertot 1 1 a luminary way to the court the roll, 
fiom whence any fuch procelo did iffue, and 
proof made thereof upon oath to the fatif- 
faftion of the court, that fuch fwotn attorney 
had offended thc>-cm as aforefaid, then eyery 
futh attorney fo offending lhall be ftruck off 
the roll, and for ever after difabled from 
praftifing as an attorney or folicitor j and 1% 
that cafe, and upon fuch complaint and 
proof made as aforefaid, it (hall be lawful 
For the faid court to commit fuch unquali- 
fied perfon, fo afting or praftifing as afore- 
faid, to the prifun of the faid court, fur 
any time not exceeding one year. 22 Geo. a. 
f. 46. f, ti. 
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None t ) aj 
fobciior, 
who '’r^ not 
admii*t-J r 
c( r i» ^ to 
zGcO £, f, 23 . 


P »'fo ‘ cy- 
c iipis K 


2SWipHt0 of the COUtt* 

No perfon fli ill aJl as a iolicitor, attorney, 
or agent, or t,uc out any proctfa at any gene- 
ral or qu irter-kffions of the peace, ctthtr 
with rtfpeii: to n atttrs ot a rnininal or of a 
civil n^tuie, unlels fuch pcilon Oiill have 
been hereto^oie admitted an attornev ot one 
of the couits of lecortf at Weftm.iulci, and 
duly tnrolkd ;mlua».t to ^s///. 2 Gco. z. 
c, 23. , or be licit iftcr admitted an attorney, 
and inrolkd as afoiefaid, piitfuant to this 
ad, or furh other hw as fliall be thtii in be- 
ing; and uplefs tuch jt'lon iliall tontiiiue 
to entied on the roll at tl c ti 1 s of kch his 
ading III the rapacity afo’-tfaJ: but cvtiy 
perfon who fncll l( id,not Leiiij; aduntted a ul 
inrolle I is afoteki 1, flidj bf fub'e‘l to a pe- 
nalty oi riity pound-., to he K coy t red by a Lion 
of debt, bill, occ. by any j c I in who flnll f'le 
for the ( iiK, V idin tn Ivs, i.iiirhs .dret ific 
oner>rc coi.iiiiti y*ii'i titb'e toi’a of fuit. 
And .r i.. anoi'iry p '•'i.'i a pt I )n, 
i.ot t 0 ^’mit.,(l ar 1 ( * 1 1 as d )itfii i, 

to male lTc of 1 -> 'ja 1 e in th t us ot 
geiifal'ri q;»artv,i kfhono > uf*'], fiK h 

j'-oiiuy {lull be I rjcLL fo the 'iLl jt ilty 
of nit) { I'liO', bv, iccovlIlu , tiiorc- 
fai I* . iz. 

Pr)vi(''.i thit rc thill" ' -v ' co.ttioal 
^a'l f ."ntl l) dc[ . ve ilu i i* ot toe 
d'Kc 1; Oi I chccjt ,y 01 of tin c < rrs of t 
filTe/ii in iraGsy or of the ccttu .u pnl tti u of 
U-jUr, Lanc<rji„ry and Durham, iro.ii a 
v/»'hin 't.c»f rtfp« divcjunfdi^ho >. J tl. 13. 

hio atrornty to be leflce in an t]v.dmcnt, 
nor b’ll foi a defendant in this court. 
K, Mich, r'ij4. li. M, 6 Gto. 2. 


No 



of tb€ CiHHt. 

No perlbn, without rule of court, or order Notto change 
of 3 or prothonotary, and.notice to 
aoverfe party or his attorney, lhall change or ^ourt, 
Ihift'his attorney; and luch attorney newly 
coining in, to take notice at his peril of the 
rules whereunto the foriTicr attorney was 
liable, had he contin*]cd. Miih. 1654. 

This court will not permit an attorney to nor till the 
be changed in a caufe, and another attorney former bill be 
appointed in his ftead, till his bill of fees and 
difbiirfements be fettled and paid. Barnes, 40. 

The clerk of the warrants is to cauie an Alphabetical 
alphabetical book to be prepared and kept bonk to be 
in his office, for infpcilion pra^.'s ; wherein ‘‘"“T 

every pia:iifing attorney, relident m London of 
or W’jf.hih'ier, or within ten miles thereof, a’o.’t- of thr 
Ihall have his name and place of abode, or 
Ibine placewithinthefaid cities, oroncof them, 
where he may be ferved with the proceedings 
of court j and if a copy of fuch cs do not 
require pcribnal fervice, be left at the place 
hit entred with any perfon there, that fliall 
be deemed good lervice. R. fill. 9. Geo. 3. 

Il no entry be made. Fixing up aay of the 
faid proceedings in the prothonotary’s office. 

No. 2, Ter^cld- court. Inner '■reniple (unlcfs 
petfonal fervice be required), fhali be clscmcd 
fufficicntly ferved. 3 id, 

Every attorney of the court pays to the 
clerk of the warrants 8r/. a term j z-iz. 4.^. 
a term for the puifne judges (to be diftributed 
in charily), and 4<i. a term for the cryers of 
the court. And when any attorney brings a 
writ of privilege or attachment to be marked, 
or warrant of attorney to be filed, he muffc 
pay the arrears (if any) of his termage. 

A coun- 
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C<iuTJfry atfc 
forn.es und 
their agents* 


« 

to 

plead. 


Plea. 


liTue. 


f ri- 
al. 

None but 
torn’^cs to 
pra£iife at | 


Stttottties of the Court. 

A country attorney is anfwerable to his 
client for his agent. Barnes, 37. qu* Ed. 

Where country attornies arc coacerned> 
declarations, picas, and other proceedings, 
ihould not be delivered and carried on in the 
country but by the agents in town. If a rule 
be given to declare, aipi the plaintiff's attor-. 
ncy in the country agrees that a dem.rd of 
the declaration may be made on him in the 
country, which is accordingly done, and a 
nonpros iigned for want of a declaration, the 
nonpros is irregular and may be fet afide; for 
by the practice of the court, the declaration 
Ihould have been demanded of the agent in 
town. 

If the agent of the plaintiff’s attorney 
gives the agent fur the defendant time to 
plead, the country attorney cannot fign 
judgment till that time be expired. Ibtd. 

A plea being delivered in the country is 
irregular, and judgment may be ligned. 
Barnes, 257. 

If the country attornies agree that the iffuc 
ftiall b(j. delivered in the country, and it is 
notv irhdandin ^ ttndtred in town, and not 
paid fur by il. agent, judgment may be 
fjgne^d, for the reenient is void. Ihd. But 
where the defendant pleads by his attorney 
in the country, and the plaintiff's attorney 
ir, there i.e may tender the ilfue ip 
tht count! V, and if not paid for there, may 
fign judgment. 

Notice of trial miift be given in town; but 
a counter:! and ma> be given in the country. 

No perfon fliall aft as a folicitor, attorney, 
or agent, or fue out any procefs at any gene> 

raj 
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atto^nicu of the Comt. 


ral or quarter feOions of the peace, cither general or 

with re'^)ett to matters of a criminal or of 

a civil nature, uniefs fuch perfon (hail have 

been heretofore admitted an attorney of one 

of the courts of record at Wtfiminfter^ and 

duly iurolied^ purfua«t to Btat. i Geo. 2. 

o, 23. or be hereafter admitted an attorney, 

and inrolled as afbrefaid, purfuant to this aft, 

or fuch otlier law as (hall be then in being ; 

and unlefs fuch perfon (hall continue lb en- 

tred on the roll, at the time of fuch his ading 

in the capacity aforefaid ; but every perfon, 

who (hall (b not being admitted and in- 

rolled as aforefaid, (hall be fubjcdl to a penal- ^ 

ty of fifty pounds, to be recovered by adion of under fCMlty 

debt, bill, &c. by any perfon who (liall fuc'^S®** 

for the lame within twelve months after the 

offence committed, with treble cofts of fuit. 

And if any attorney (hall peimit an” perfon. No attorney 
i.ot being admitted and inrolled a', alorcfaid, to permit 3« 
to m..Le ule of hiv name in the courts of pe,^j*on to ufe 
general or qnaittr lelhons as aforeUid, fuch hii name at 
attornies Ihall be fubjed to the like ^lenalty the feffions, 
o( fifty pounds, to be recoveied in manner 
afoiefauh Stat. zz C\o. 2. c. 46. f. 12. 

** That n 1 fliciilf, flie.iff’s clerk, recejver, Ko under- 

uoi fiierilf’s liailitf be attorney in the king’s ihcnff or 
“ CQurta, during the time that he is in office*^*®''**' 

‘t with any fuch iheritf.” 6V/»r. i IL 5. a 4. 

An attorney admitted fraudulently, was Admitted 
ftruck off the roll, and an attachment was Itaudufently 
granted againli the mafter. 2 Blaik. Rep. 


Attornics arc not privileged from ferving Not privj* 
iiv the mdiua, or paying* tor fubllitutes 
tiieir lUad. Ibtd. 1 1 ao. miiit'f ** **** 


Where 



Ito 


*Atrorr!rs ]ia< 

I IC to bi (MJ 

n iiu ^ 111 .1 
lair*aur> way. 


Alfo for bafc 
and iinUir 
deibxij^s. 


5t!to?ni0S of chc Court* 

Where an attorney of one court fues an 
attorney of another, the pnvjlege of that 
court which i:, poUefled of the caufc lhall be 
preferred. ] 0 ul. 1325. 

They are liable to be punilhed in a fum- 
mary w..y, either by actachment, or having 
their names Ihucle out of the roll for ill- 
praftice, attended with fraud and corruption, 
and coinn itted againll; the obvious rules of 
jultice, and common honefiy ; but the court 
will not eafily be prevailed on to proeeed in 
this manner, if it appears, that the matter 
complained of was rather owing to ncgleft or 
acciclenr, than difign; or if the party injuied 
has odier remedy by a£l: of pailiainent, or 
a6fion at law. 12 AIcci, 251, 318, 440, 583, 

657- 

They are alfo liable to be punifhed for 
bafe and unfair dealings towards their clients 
in the way of bufinefs, as for protraifling fsits 
by little Ihifts and devices, and putting the 
parties to unneceflary expence, in order to 
raile their bills i or demanding fees for bu- 
finefs that was never done j or for refuBng 
to deliver up to their clients writings with 
whi^h they had been intrufted in the way of 
bufinefs ; or money which has been recovered 
and received by them to their clients ufCjanil 
H'or other fuch lih.e grofs and palpable abufe. 
2 Haw. PI. of the Cr. J44. 8 Mod. 306. 12 
Mod. 516. 

An adion lies againfi; an attorney for. ne- 
gleding to charge a perfon in execution at 
his client’s fuir, acc^prding to a rule of court ; 
although it feems it was rather want of judg- 
ment than negligence, 3 Wills. 325. } but 

the 
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ntfoyucjS of the Court. 

ttie court will not proceed ag.Mnft him for it 
in a ftrmmary way. 4 Burr. 2060. 

Not bound to difeover and give in evi- N„ti„a. <ito 
d( nee the contents or a deed Cieftn by his d'icOV ( fj 
client, nor any infliuftions given him by his 
client j nor can he be forced to aft againft 
his will. * 

An attorney or foliciior, having fees due rjiv detain 
to him, may detain writings until his jull vsritni'* , s.c. 
fees are" paid ; but if there are none due to ?•*'**• 
him, the court, on motion, will compel the 
delivery of them, i Lill. 148. ; but he can- 
not detain writings, which arc delivered upon 
fpecial truft, for the money due to him 
in that very bufinefs Med. Caf. L. and Lq, *** 

306. 

Ctrttttt. 

T he courts of ajfize and mji prias are 
compofed of two or more commiflion-. 
ers, who are twice in every year fent by the 
king’s fpecial cornmilTion all round tile king- 
dom (except London and MtddlefeXt where 
courts of mJi frius are holden in and after 
every term, before the chief or other jiadgc 
of the feveral fuperior courts; and except 
the four northern counties, where the afllzes 
are taken only once a year), to try by a jury* 
of the refpeftive counties the truth of fuch 
matters of faft as aic then under depute in 
the. courts of Thcfe judges 

of aflize came into ufe in the room of the 
antient juftices in eyre, who were regularly 
cftablHhed, if not firft appointed, by the 

22 //. 



aa H. a. with a delegated power from the* 
king*s great court, or aula regtOy being look- 
ed u|>on as mennbers thereof: and they after- 
wards made their circuit round the ki gdom 
once in feven ycais, ‘or rht puqiofe of trying 
caufes. Co. I ut, '93. Fi.e piclcnt juftices 
of afllze and mji prius ^xt dtii/ed from the 
Stat of 1 1 Ed. I. c. 3 , explain<*d by Icve- 
ral other a< 5 ts, particidaily tlie Stat. 14 Ld. 3. 
e. 16., and mull be avo juftices of the one 
bench or the other, or rht' chief baton of the 
Exchequer, 01 the king’s ferjcaiifs fworn. 
They ufuillv make th'*ir circuit in the rc- 
fpedlive vacations of Hilary and litatty 'termSy 
aftizes Kin \ allowed to be tak^-n m the holy 
time of I enty by conftnr of the bifliops*at 
the king’s rtquefl, as exprefled in the dtat, of 
Wefim. 1 . 3 Id. I . c. 5 j . 

Formerly it was held, that no judge or 
other lawyer could a( 5 l in the commiffion of 
oyer and terminer, or in that of gaol de- 
livery, within his own county, where he was 
born, or inhabited % but that local partiality, 
which tlj^e jealoufy of our anceftorS was care- 
ful to prevent, being judged lefs likely to 
operate in the trial of crimes and milde- 
ineanors, than m matters of property and 
difputes between party and paity, it was 
thought proper, by the Stat. la Oeo. a. c. ay. 
5I to allow any man to be a juftice of eytr 
“ and termner general gaol deli, try within 
*< any county ^England.*’ 

The judges fit by virtue of five feveral 
authorities: i. The qommiinun of the 
peace i a. A commiflion of oyer and termi- 
ner, to bear and determine all treafons, fe- 
lonies, 



Ionics, and mi fdemcanors; 3. Acommiflion 
of general gaol delivery, which empowers 
them ro try an*! deliver every prifoner who 
Hiall be in the gaol when the judges artive 
at the circuit town, whenever indidied, or 
for what crime committed ; 4. A com- 

miffion of afn7e, dfrefbed to the judges and 
clerk of adize, ro take affizes j that is, to 
take the verdifl of a peculiar fpecies of jury, 
called an aflize, and fummoned for the trial 
of landed difpuces : 5. That of mfi ptiust 
which is a cordequence of the commifllon of 
aflize, being annexed to the offices of thofe 
jufticcs by the Slat, cf IFeltn. 2. 13 Ed. 1. 
c. 30. j and itimpowers them to try all quc- • 
Aions of faft ilfuing out of the courts at 
jyejimhjier^ that are then ripe for trial by jui y. 
The original of the name is this : all caufes 
commenced lu the courts of JVeJinmJier daily 
are, by the courfe of the courts, appointed 
to be there held, on a day fixed in fome 
Rafter or Mtciae.ma'! teruty by a jury leturned 
from the county wherein the caufc of action 
aitfcsj but with this provifo, niji^nus juf- 
futartt ad aftlfas capiendas venerml t unlcfs the 
day befoic pjefueJ, the judges of aflize come 
into the county in quellion. • 

This they are fore to do in the vacations, 
preceding Rafter and Michaelmas term, and 
there dilpoli. of the caulc, which favcS 
much expcucc and tiouble both to the par- 
ties, the |iiry, and the witne/Tes. 

The Icveral c<Hincics in ha^land are divided 
into fix cirruits, 
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MIDLAND. 

Derby 
Leicefler 
Warwick. 


Northampton 

Rutland 

liincoln 

Noilingham 


OXFORD. 


Berks 

Oxford 

Hereford 

Salop 


Glouceder 

Monmouth 

Stafford 

Worcefter. 


NORFOLK. 


Rucks 

dford 

Ijuntingdon 


1 Vitford 
f i]ex 
Kent 


Cambridge 

Norfolk 

buffolL. 


SoFex 

Surry. 


York 

Durham 

Nopthumber- 

laui 


Cumberland 
Weil more- 
land 

Lancaih re. 


ir O M E. 


WESTERN. 


Southampton 

Wilt 

DorLt 


Corn wall 

Devon 

Somenct. 


NORTHERN. 


The officers belonging to the circuits are, 
the clerk of the aflize, aflbeiate, clerk of 
arraigns, clerk of indictments, judges mar- 
Ihal, cryer, clerk, and tipllaff. 

Thefhcriff of each county,, and his deputy, 
are to attend the judges, and the coroner aUo 
attends to deliver in all inquifitions, &ff. to 
the clerk of afTize in court, and he is to re- 
turn all wHts of venire, dtjlrtngas, and habeas 
corpora: where the flierifF is a party in the 
fuit, the coront-f returns thofe wiits of ventre, 
Sx.c, whicli arc fj eclally diicfted to him for 
that purpofv*. 





Of the 

T H E ‘Terms are thofe fpaces of time, 
wherein the courts of juftice are open^ 
for all that complain of wrongs or injuries, 
and feek their rights by courfc of law or 
adion, in order to their redrefs ; and during 
which the couits of JFeftmtnfter-hall fit and 
give judgments, hear complaints, fsfr. 

Thefe terms are fuppofed, by Selden, to 
have been inftituted by William the Corque- 
iori but Spelmatt hath Ihewn that they were 
gradually formed from the canonical con- 
lluutions of the church ; being no other thafT^ 
thofe leifure feafons of the year which were 
not occupied by the greateft feftivals or falls j 
or which were not liable to the general avo- 
cations of lural bufinefs. 

In very early times, the whole year was 
one continual term for hearing and deciding 
caufes j but when our legal conftitution 
came to be fettled, the commencement and 
diredlion of our law terms we?e appointed 
with an eye to thofe canonical prohibitions j 
and It was ordered by the laws of king Ld- 
ward the Conftjjor^ “ 27 at from Ad'Ctnt to the 
oTlave of the Epiphany^ from Sepluagefma to 
“ the oSfave of EafUr^ from the Ajieiflun to the 
oTlaroe of Penteioft j and from three tit the 
“ afternoon of all baturdays till Monday morn^ 
ing^ the peace of God and of holy chunh 
“ fhoiild be kept tbtougbout all the kingdom." 
And lo extravagant afterwards the regard 
chat was paid to thele holy times, that 

I a though ^ 
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Of the Cermjef. 

thon~li the author of the Mirror mentions 
only one vacation of a conliderable length, 
containing tlhe monthb of jingujl and Sep- 
tenber^ vet Britton is esprefs, that in the 
reign of king Bchjstttd J. no fccular plea 
could be h-ld, nor any inin Ivvorn on the 
evangeiiTs n the tunes of y/irm. Lent, Pen- 
teeo^, Jnixt't, and vintage, the days of the 
great litanits, and all lolemn fellivals : but 
he addf, ihit the billiops and pi elates did 
neverih' Icfs giant difpenfations, of which 
many aie preferved in RymePs F^edtra of the 
tune o( king that alfizes and juries 

might be taken in fome of thefe holy leaJbns, 
upon reafonable cccafions. And loon after- 
"TTards a g^.neral difpenL'ipn was ellablilhed 
in pjilia n^n:, by Stat. IVejt, i. 3 hi. i. 
c. ^t. which declaies, that is it to gieat 
thfiuy to do right unto all men at all 
rimes when need Ihall Oe, it is piovidcd, 
“ T/jat aji{zi’< oj novel injltfin, nij't d'aneef- 
“ tfi', ani datteti prefentnicnt, Jlju-ill he taken 
.w A 1 vent, Septuagelima, and Lent, even 
“ as II,'’ / as ttquejls, and that at ‘be /pedal re- 
qiuft of the king to the bifljopsd* The por- 
tions of time not included within thefe pro- 
hibited krfons, tell natunlly into a four- 
fold uivfuon, ai. 1 from fume felhval or 
faint’s diy that immediately preceded their 
CO '■j.i'cnctincnt, Wv e dci ominatcd the teims 
of Tint Hilary, Eajkr, Ziu/r/i, and Michael- 
rnas ■, which terms have btrn fince regulated 
ahd abbreviated by l^veral aTs of parlia- 
ment, particularly ’Trnniy term, by btat. 
Hen. 8. c. 2. and Mubitlmas term, by 6 tat, 
16 Car. I. c. 6. and ag. uj, b> eiai. 24 Geo, 
2. C . 48. 


There 



Of the CtrntjEf. 

There are, in each of thefc terms, dated 
days, called days in bank, de^ tn hancot 
that is, days of appearance in this court, 
called ufuallv honcuni., or lommutie h ncutn^ to 
diftingtii/h it from bancum regts, which are 
generally at thenliftance of a week from 
each other, and regulated by fome fefti- 
val of the church. On fome one of thefe 
days in bank, all original wiits m ift be 
made returnable, and therefore they aie ge- 
nerally called the returns of thit term, 
whereof every term his more or le's, laid by 
the Ahfjflr, f, f, ic8. to line b en oii- 
gimlly fixed by King inic certainly^ 

fetled as early as the 6/^/. 51 lien. 3. fi. 2. 
But though fnany of the rttu-n d ’) •. aie fixed 
upon Sun ins, ytt the toiiit nivei I ts to re- 
ceive thefc ri turns till the hlondn if ci ; and 
theiefoie no proceedings can oe hid, or 
judgment given on tht Sunda). Si.’f . Cay. 

6 Med, 25c. 1 /en, i /;6. 2 Ltll. Ah . 569. 

The hi ft return in cveiy term is, pro- 
perly fpeaking, the hi ft day in that term, as 
for inftance, the oClavc of Saint Htiury, or 
the eighth day indufivc after the fcaft of 
that faint; which falling on the 13th of Ja- 
nuary, the oClave therefore, or the firft day of 
Ht at) term, is the 20th oijanuar^, and there- 
on the court fits to take cfToign^, or cxcufcs, 
for fuch as do not appear according to the 
fummons of the writ; wherefore this is 
ufually called the eflToign day of the term. 
But the perlon fummoned has three days of 
gtace bttond the leturn of the writ, m 
which to nml.e his appeirai ct , and if he 
appeals on the fourth dr int’ufivt., it 
fuiricicnt. 2 IaU, Ah. *.6j. i Lnji, lac. 

I 3' “ Rt' 





, Of the CermjEf. 

RETURNS or WRITS. 

.Michaelmas Term, which contains three i\eeks and two days, hath 

four Retorns* 

if 

JSy Origwah By Attachment ef Privihgc^ Bill, 

1, On the Morrow of AJl Souls. i. On ( > next after the Morrow of 

All ^ouls. 

tk* On the Morrow of Saint Martin. 2. On ( ) next after the Morrow of 

Saint Maitin. 

3* In eight djys of Saint M«rtio. 3 On ( ) nexr aftt,r eight days of 

Saint Martin. 

^ In filtecn days of Saint Martin* 4» On ( ) next after fifteen days of 

Saint Martin* 

^ ^ Hilary Term, which contains three weeks, hath four Returns. 

By Original* j By Attachment ^ Bill, H c, 

a. In eight Same Hilary. i. On ( ) next ..fur eight diys of 

Saint Hilary. 

In fifteen days of Saint Hilary. 2 On ( ) next af er fifteen days of 

Saint Hilary. 

3, On the Morrow of the Purification. 3. On ( ) next after the Morrow of 

* the Puriiicati m. 

4* In eight days of the Purification, 4, On ( ) next after eight days of tl 0 

PtrificatioA. 

Balter Term, u hich contains three weeks anJ fix davg, Inth five Returns. 

By OnginaL By Attachment^ Bdl^ Uc. 

g. In fifteen days of hai>er, x. On f ) next after fifteen days cf 

*■ I Eafier. 

^ In three ifreeksof Cafier. 2. On ( ) next after three weeks 

^ ? from the day f f Eafier. 

3a In one mr I'h of Eaficr. I 3 On ( ) next after one month from 

) the day ot Eafier. 

five weeks erf Eafter. < | 4 On ( ) next after five weeks from 

the day of Lafier. 

. 3^ On the Morrow of the Afccnf cn, 5- ( ) next after the Morrow of 

the Aileniion. 

Terin» which contains twenty davs, and hath four Returns. 

By Original* By AftacbtaieHt, BtU^ Cfe, 

f . On the Morrow of the Holy Trinity, i On ( } next at er the Morrow of 

the Holy 1 unity 

' In eight days of the Holy Trinitv. 7. On ( ) npxt after eight days of 

5;, the Holy Friniiy. 

Jjj, In fifteen days of the Holy Trinity. 3. On ( ) next jfter fifteen days of 

f the Holy Trinity. 

‘4* In thTC;B weeks of the Holy Trinity, 4 . On ( ) next after three viccLs 

^ ot ihc Holy 1 M ‘iiy. 


Triaity 
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^l)fetuat(on0 on the Cermiff. 

TTIL. ART Term begins yanuaty the ajd, 
(except it happens on a Sunday^ then 
on the Monday follpwing), being always that 
day eight weeks from which Michaelmas 
Term ended; and ends February the 12th, 
if not Sundciyt then on the Monday following. 

Rafter Term begins IVednefday fortnight af- 
ter Rafter dav, and ends on the Monday next 
after ^Iftenji n day. 

Trinity Term begins on the FfAay next af- 
ter Ttinity Sunday^ that day being appointed 
by the jz //. 8. c.o.'i. and ends the TFednef- 
dey fortnig’ht after, unlefs it happens to be 
on the 24th of the feaft of Saint yobn 

Ibe Bapttfty which is no court day, then if 
mufl bo adjourned to the next day. See Cto, 
'Jai. p. lO. 2 Bulfltodey 242. 

Michaelmas Term begins Nevember the 6 th 
(except it happens on a SundfV, then on 
the Monday after), and ends November the 
28th (if not Sunday ; if Siatday, then the 
2(^th). Stat. 24 Cr^(7. 2. r. 48. 

The ilfuable terms aie lltlury and Trinity. 

There are no fittings in Ipiftmiajtcr Hall 
on Afeenjion Vay^ Mtdjummer Day, and the 
2d day of February, being the Purijicatti.n. 

The firft and laft days of every term arc 
f he days of appearance. 




T . 
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of mxitsi, 

. •• T < 

A ll n(Jn-juridicaI daysjaiuft IjftTvoided, 
as Sundaysy the tFeaJi of (he Purificaium 
in Hilary Term^ Afcenjien Day in Rafter 

Term, and Midfummer Day in trinity Term, 
if it fo happen (unlefs it happens on Friday 
next after Grimly bunday, for then it is dtet 
juridtev^, by Stat. 3a H. 8. c. 21.) ; and writs 
yeturnable on any of thefe days are not good. 

2 Inft , 264. 

^ 'fhe iith day of November, being the 
Feaft of Saint Martin, in Muh^’clmes Term, 
cannot be faid to be in or upon any return ; 

and if a writ be returnable on that day, it 

muft be on Thurfd y the Feaft of Saint Mar- 
tin, or any otlier day of the week it falls ont 
and if returnabitf the day after, the morrow 
of Saint Martin. 

W’rit'gironni’- All Writs iffuing out of this coiitt, ground- 
nslMetoi*!.'- “P®*' O'iginal writs out of Ckanceiy, muft 
able on ne- made returnable on general return days, 
Mi return . as OH tbc Mo'row of thc Holy 7timty j but 
Attachments, Writs of attachment, and ’Writs fiibfcquent 
ati.vn*!-*;* thclcto, and writs grounded on bills filed 
againft iittornies, and fuch officers of the 
' co,urt as are entitled to the pfivijege of t^ 
court, or members of the Houfc of Comr ' 
inons, writs of Habeas Corpus', &:c,‘ muft be 
made retornabfe on a day certain in full 
term, as on Iriday next after thc morrow of 
' fibe Holy ’Trinity. 


There 
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T here muft be at leaft fifteen davs-be- Fifteen deys 

t „ecn?ff?| |^QSI!!3!35!3BB3 **** 

S *‘ij™b2]22EESSbSISsbE35 

'‘TSnTWIaBimenra'pnvilegeattB^iiitbraij- ^nd attach, 
attorney, muft alio have fifteen days bctwecQ P”* 

the tefte and return. ‘•g** 

In all aftions of dtbr, and other perfonal 
aftions, aftions of fjoUtone f-^'n^e for lands or 
tenements, after iflue joined to be ined by ta.„dia. ikd 
a jury, and after any judgment had or ob • not •'»’'<• fif* 
tamed, there fhall not iittd to be iiftecn da\s 
between the ufle and return of any writ of 
iemre/acta<, hdeas coper i jun’toun^ writ of 
fien or witt of c ipns rd /jlajaae dim , 

and the want thereof fhall not be aflijned 
for error} but not to extend to any wnt off^ceptaw- 
(apm ad fatjs/aaciidttm, whereon any exigent 
after judgment is to be awanlcd, or to a ground**”’ 
capias ad fatisfaciendum againft the defend- exue t nt 
aiir, to make the bail liable. 13 C«/. 2. *■« h-il 

/, 6. 7. 
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A n arreft in a civil caufe is defined to Atreft. 

be, the apprehending or reftrain.ng 
orfe’s perfon by procefs, in execution of the 
commiod of fome court, or officer of 
jufticc, ff'fiod^s JnJi. 575. 

By Staf. liGis.i. c. 29 it is enaifircd, Mwe t<' 
That, from and after the a4th day 
yune J726, no perfon fhall be held to fp*' ' 

** C l\ lol. 


ic 
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caufeof jclion 
amounts to tc 
lO/. aft iivit cc 
tobenuje 
thereof, and 
the fura in- 
dorfcd on the cc 
back oi the 


■■ptaandfcii ...or,, iiipwarda jbaf, iB,iiaU»a*fe$ 

■■ilinrii tli^.4»n.c».n^ ■aAjrin.Aall riQf inrvtiUttrT 

■iWadfaii m i a f»t » w p *un aB |' i» w 

any fupertor court (and the plaintiti' or 
plaintins fliall proceed by the way of 
proeefs againft the perfun) he, ftie, or 
they fhall not arrcfl:, or raufe to be an di- 
ed, the body of the defendant or defend-^ 
ants, but fhall leive him, htt, oi them 
pcrfonally, with a copy of the procefj. 

“ That fro’Ti and after the laid 24th day 
of 'jme 1726, Ml all calcs where the plain- 
tiff or plaintifls caulc of adlion lliall 
amount to the luni of ten pounds, effidaxtt 
fhall be made and fi'ed of J'uth laufe of 
eiUon (which aflidavit may be made be- 
fore any judge or commiffioner of the 
court out of wlilch fuch procefs fliall 
iffue, authon/ed to take ajhdivits in fuch 
couits, or cHe before the officer who fhal} 
iffue fuch proeefs, or his deputy), which 
oath fuch officer, pr his deputy, are here- 
by impo A' red to admmiflcr } and for Inch 
affidavit oiic fliilling, over and above the 
ftamj) duties, fhall be paid, and no more 
and the fuui or funis fpccified in fuch 
affidavit fhall be indorfed on the back of 
fuch writ or procefsi for which fum or 
fums fo indorfed the Ihenff, or other offi- 
cer to whom fuch writ or proeefs fhall be 
direfled, fhall take bail, and for no more; 
But if after the laid 241!! of June lyad, 
any writ or proeefs fhall iffue for the fum 



arreft* *13 

of ten pounds or upwards, and no affi- 
** davit and indorfement ihall be made, as 
“ aforeiaid ; the plaintiff or plaintiffs fhalf 
“ not proceed to arreft the body of the dc- 
fendant oi defcndanf!, but fliall proceed 
in like manner, is bv this aft directed 
" in cafes where the caufe of action does not 
“ an ount to the fum of ten pounds, or forty 
fl llings, or upwards, asaforcfaid. Utd, 

“ 2.” 

B\ ihc II fsf 12 ir. 3. c. 9. 2. it is No(h«ifr&e. 

nafted, “ I fiat no fhenff or other 
“ tti'hin rlic principality of TFaki. or coun- j,,* 
tK palafipc, upon any writ or procefs phI, un'eis 
ilhiinf^ out t f any of his Majcflv’s courts i' " caui'rtf 
•• u. iccord at ll'ijimnjter, fhall hold any * * 
pcrfon to l|)etial tail, unleis an afTida"'! 
be fiiR midc in writing, and filed .n that 
*' court, out of which fuch wnt oj j rocefs 
“ is to iflue, figmfying the caufe of < ‘•lion, 
and that the fame is twenty pounds and 
upwards; and where t e caufe of aftu-n 
“ IS twenty pounds and upwards, b^ail fhall 
not be taken foi more than the fum cx- 
prJTed in I'uch affidavit.” 

By the 19 Cuo. 3. c, JO. f. i. it is enaft- After i JuW 
ed, “That from and after the ifl or^w^y •"r 9 « 

“ 1779, no pel Ion fliall be arrefted or 
“ to fpecial bail, upon any procefs iffuing helut»i'j u'al 
** out of any inferior court, where the cautes'b.i', upon any 
“ of aftion fhall not amount to the fum 
ten pounds, or upwards ; but that copies 
“ of procefs fhall be ierved (for the fcrvice for lefs than 
“ of which jnocefs, a fum not exceeding loA 
“ two fhillings and fix pence fliall be allow- 
** ed in cofU), and the like proceedings , 

“ fhall 
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^rrcff. 

** Ihall’be had thereupon in fuch inferior 
** court, in all cafes where the ciofe of ac- 
** tion (hall not amount to the fum of ten 
** pounds, or upwards, as are di reded to be 
** bad by the 12 Geo. \. e, 29. in foch in- 
** ferior court, in all cafes where the caufe 
of adion (hall not amount to the fum of 
** forty (hillings. i>e£t. 1. 

Proceedings « That from and after the ift of July 
therein in 1779, in all cafcs in fuch inferior court 
or upwards, ” (having |urildiction to the amount of ten 
and in caules ** pounds, or upwards), where the caufe of 
of4^r. crop- adion (hall amount to ten pounds, or 
** upwards, the like affidavit (hall be made 
^ “ and filed of fuch caufe of adion, and 

“ proceedings (hall be had thereupon, as 
“ are direded by thefaid ad of iz Geo. 1. to 
** be had, where the caufe of adion amounts 
to the (urn of forty (hillings, oi upwards, 
“ in fuch Kiferior court, itd, 2.” 

By the 12 Geo. 1. c. 89. “ The inferior 
courts could hold to bail for forty (hil- 
“ ling^ or upwards; if under that fum, the 
** p irty pi uotilF was to proceed b) way of 
** iervice of the copv of procefs on the de- 
“ fendant wrfonalJy.” 

Nofeamen By I Geo. 2. e. 14 /. 15. itkis enaded, 
perfon wh ufocvcr, who (hall hft 
”, */l,„‘i?g^ and enter himfclf to (erve his majefty, as a 
jelly’s fervice (eaman orjiboard anv of his majelly’s (hips 
‘otherwileth.n or ve(Jds, (hall be liable fa be taken Out of 
fprfomeci- his inaiefly’s (ervice by any piooefs or bxe- 
dnJefs the debt ttiiatloevtr, other than for (ome cH- 

amounts to mtnal mrttcr, unlefs for a real debt, or (br 
to/. other juft caufe of adion, and unlels, before 

the taking out fuch procefs or execution, not 

being 





being for a criminal matter, the plaintiff or 
plaintiffs therein, or fome other perfon or 
perfons oa his or their behalf, fhall make 
affidavit before one or more judge or judges 
of the court of record, or other court, out 
of which fuch proccfs or execution lhall 
iffue, or before fome, perfon auchorixed to 
take affidavits in fuch courts, that to his or 
their knowledge the fum jurtly due and ow- 
ing to the plaintiff* or plaintiffs, from the 
defendant or defendants, in the aflion, or 
caufe of a<ffion, on which fuch proccfs fhall 
ili'ue, or the debt or damage and cofts for 
which fuch execution fhall be iffued out, 
amounts to the value of twenty pounds at 
the ieaff, a memorandum of which oath fliall 
be marked on the back of fuch procefs or 
writ, for which memorandum or oath no fee 
fhall be taken ; and if any perfon fhall be, 
ncverthelefs arrcjlcd, contrary to the intent 
of this ail, it fliall and may be lawful for 
one or more judge or judges of fuch court, 
upon complaint made thereof by the party 
himfclf, or by any his I'uperior officer, to 
examine into the fame by the oath of the 
parties, or otherwif'e, and by warrant under 
his or their hands and feals, to difeha/ge 
fuch fcamen fo arrefled, contrary to the in- 
tent of this without paying any fee or 
fees, upon due proof made before him or 
them, that fuch icaman fo arrefled was ac- 
tually belonging to one of his majefly's Ifiips 
or vefTels, and arrefled contrary to the in- * 
tent of this acl, and alio to award to the 
{141 ty fo complaining fuch cc .Is, as fuch 
judge or judges fhall think reafonable ; for 
%' the 



the recovery whereof he fliall have the like 
remedy that the perfon who takes out the 
faid execution might have had for his cofts# 
or the plaintiff in the laid adtion might have 
had for the recovery of his cofls, in cafe 
judgment had been given for him, with 
cofls, againfl the defendant in the laid 
aclion. 

Plaimif.upon Sefl. That it fliall and may be lawful 
notice, \t. fQ for plaintiff, upon notice firft 
TommoraJ. writing of the caufe of adtion, 

ptarance, and to fuch feaman or feamen in his majelly’s 
proceed to fervice, or left at his or their place of refi- 
judgaient.&c. dence, before his entriog into his majefty's 
fervice, to file a common appearance in anv 
atflion to be brought for or upon account of 
any dtlit vvhatfoever, fo as to entitle fuch 
plaintiff or plaintiffs to proceed therein to 
judgment and outlawry, and to have an 
execution thereupon, other than againfl the 
body or bodies of him or them fb aftually 
J>elonging to one of his majefty’s fhips, as 
aforefaid. 

A fcjman upon the fliip books, though he 
has abftnted himfelf, is a feaman within the 
act. Barnes 95. ^ 

No volont'-er By btet. 23 !J, f. 52. / 64. No 

teWter liable perfon vvho IS or fliall lift and enter him* 

ttn.eirfor’a ** ® Volunteer in his majefty’s fervice 

real debt of. “ as a foldicr, r all be liable to be taken by 
“ any procefs or execution whatfoever, other 
than for fome criminal matter, unlels for 
’** a real debt or other juft emfe of adlion, 
and unlefs before the taking out fuch 
** procefs or execution (not being for a 
** criminal matter), the plaintiff, or fome 
t t perfon 
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** perfon on his behalf, fliall make affidavit, Oa* of the 
'* that to his or their knowledge the ori^nal ^*’’5 *? 

** fum juftly due and owing to the plaintiff j^Le, Sc.*^** 
from the defendant, in the a45tion, or caufe"* ’ 

«* of aflion, on which fuch proccfs lhall 
“ jffue, or the original debt for which fuch 
execution ffiall be iffued out, amounts to 
£20 at leaft, over and above all cofts 
** of fuit in the fame aftiou, or in any other 
aftion on which the fame ftiall be ground- 
ed i a memorandum of which oath fliall ““d a memo. 

** be marked on the back of fuch procefs or 

** writ ; and if any perfon (hall be arreftcd the back of 

** contrary, it lhall be lawful for one or the ptocef. 

** more judge of fuch court, upon com- 
plaint thereof niadc by the party himfelf, 

** or by any of his fuperior officers, to exa- 
mine into the fame by the oath of the 
*' parties, or otherwife, and by warrant 
** under his or their hands and feals, to dif- 
** charge fuch foldier, without fee, upon 
due proof made that fuch foldier fo ar- 
relied was legally inlifted as a foldier in 
“ his majefty's fervicc, and arrefted pontrary 
to the intent of this adl ; and alfo to award 
to the party fo complaining fuch cofts as 
fuch judge ffiall think reafonablej for the 
lecovery whereof he lliall have the* like 
“ remedy that the perfon who takes out the 
faid execution might have had for his 
“ cofts. Of the plaintiff in the like aflion 
might have had for the recovery of his 
** cofts, in cafe judgment liad been given 
** for him with cofts againft the defendant in 
“ in the faid aClion.” 

- S(if» 
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Pi.n ' ''e 5 l. 55. “ Any plaintiff, i’,on notice ^rft 

^ V n in wilting, of thecmle o^adion to 
‘ ii 1 ('•‘ifoii or p( rl jns fo tiifc l,orleftathis 
‘ tKirlaft phee of r^'ii’c 1 eb fore lurli 
* culiliincT, to hie 1 coTimon ipfcirncein 
“ any ulion to be brooch fo- or upon ac- 
** count of an\ debt whiiiot’ tr ^3 sto entitle 
fmn plaintiff to { '•ocetd t' ..itin ri> judg- 
“ mrntandoutliv rVjindto have an evccution 
“ t'ltieujon, other than an! againff the 
** boly 01 bodies of him or t'cii io lifted 
** as a^ortl ud.” 

Se)|'*ints ire within this al as well as 
private n»cn, f j is i dr 1 nm^i. i cL Re^ 
- * poll 29 

Theptil> « If a {eifon p'^ccnre another to be ar- 
fw - 1 reilm » ,c in the \ii 1 /joijc ’y 01 111 my other 

atihe'lm'oT^ COUIt Wit'll 1 LohJoil, &c. at the fuit of 
anoh r, 1 ot “ any ptrfon, where thcie is to fuch perfon 
kf jwi *< known, or wnhout the plaintift’s coofent , 

tht tot. ,f ptrfon who flnll procure any arreft, 

“ Uc. and fl all be actufed by 1 idiftmtnt, 
“ ptefentmenr, or by the teftimony nf wit- 
" neffts,'- or other due pr f, fhall fuffer fix 
“ months imprilonmei r, without bail or 
mn'npnze, and pay to the pirty arrefted 
“ ticble cofts, ml forfeit the luin of ten 
“ pounds for cv^i) fuch off nee, to be rc- 
** tottrtd by action of debt, tft againfh 
« flic 1 perfon or icrfons, then heirs, cxe- 
“ c'ltors, or adminiftrators, as Ihoiild or 
“ ought t ) pay the fame by virtue or 
** force of this aiTl, in whicn action no 
“ effoign fhall be allowed. 8 Eltz, c. 2 . 
« >t/. 4 » 5 - 
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The plaintifF' brought a for.ner action - 
againft the defendant, lield him to bail for* 
/. declared againft him in an aftion on the J 
c.ilc, upon a fpccial agrtement in writing? 
under the defendant’s hand and fcal, nots 
flamped ; and the caufe being at iflue, the) 
pbir.tiff’s attorney'found out he had made a‘ 
miftake in declaring in an adtion upon the i 
nfe, the writing being made and executed i 
in Ireland^ where no damps are neceflary, was 
a good deed, and the plaintiff ought to have 
declared in covenant, theiefore he difcon- 
tinued that aftion upon payment of colts* 
and having now brought th.a wiit for the 
iamc caufe of aftion, and at reded the de- 
fendant a fecond time, whereupon the Ihend' 
hath returned a cepi capi^, it v'as moved 
that the defendant might be difchargtd out 
of the cudody of the IheiifF upon a common 
appearance, which the court lefuled. Bates 
cr Br.ty, ejs^, > Wds. cSi. Sie another cafe 
in Barnes 62. qu eJtt. 

If the plaintiiT be nonfuited ii]| debt on . 
bond, he may biing a new aftion thereon, 
and hold the defendant to bail. Bams 73. 

la c!c!>t, a^ufuputy i}c~:>y and iozenant for 
payment of money, may hold (kfendanc'to bad 
of courfe. Bamus flo. 1 !’ :ls. 23. So /or 
fees and difi.n.;{*-ments as 1 attorney in this 
court, li. A\ ihjp Se‘t j?. 

If aflion to in co\tnanc whcie no 
money is covenanted ro be paia to the plain-' 
tiff, PaniiS 3 trefpc’f’., aflaulr, battery, 
detinue, fpcciil nJl’on on the cafe, confpi- 
tacy. fu*e 1 'I'pnfoniiient, flanJer (except in 
ttander oi’ t’tle), cannot hoM tac defendant 
K to 
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bail, unlcfb there is an order from the court 
or a judge. Barms 8o. R. M. 1654. / 12. 
nor in an action for a malicious proCecution. 
Barnes 76.' 

Where da- Where damages can be reduced to a cer- 
mages are re- tainty, as in covenant for payment of money, 
doced to a where a tenant covenants with his landlord 
b 7 a*cm-n*nt ^ Certain fum for every acre of land he 

to pay, ^c. plows up, or the like, the plaintiff is in- 
plaintiff wen- titled to bail, otherwife not, efpecially with- 
titled to bail. Qm judge’s order previous. It is not rea- 
fonable that defendant fhould be held to bail 
for fuch damages as plaintiff fancies he has 
• fudained, and is pleafed to fwear to. Barnes 

^ 108. 

Bail uBon the Upon the 9 Ann. c. 14. which gives an ac- 
9!;h of Ann, tion of debt within three months againft the 
c- *4' a^ainft winner, the quettion was, whether the de- 
t e Winner, fendant could be held to bail ? the defendant’s 
counfel comparing it to the cafe of adlions 
upon penal ftatutes, where no bail is ever re- 
quired. But the court held, there ought to 
be fpecial bail in this cafe, which is at the 
luit of the party grieved, and wherein the de- 
fendant is a debtor to the plaintiff j and the 
claufe is to be confidered as remedial : and 
therefore upon confideration, and talking 
with tlte other judges, Jpecial bail wao or- 
dered. lurmr v. ii'^arren. Sir 1079. 

'Drf^nJant In debt on t! judsmenr, the defendant 
may beheld to rna> be hold to ball, if no bail given in the 
bailindcDton adlicn, notv.ithffanding a wiit of 

t eju gmeiit. brought on the origin rl aftion, and 

bad be given on the writ of c.Tor. Kejidal 
v» Carey. 2 Black. Rep. 768. Comyn’s Rep. 
556. Praih Re^. 57. 

7 . In 





In an a^ion on the judgment upon a non* 
iuit> the defendant in that a^ion may hold 
the plaintiff to bail for the cods, if they 
amount to ten pounds, or upwards j for cofts 
recovered on a groundlefs profecution arc 
as fair a debt, as tor any other confideration. 
Nightingale v. Nightingale, 2 Black. Rep. 
1274. 

In an adtion for double rent, upon holding 
over, upon the 4 Geo. 2. c. z8. plaintiff may 
require fpecial bail. 

The original debt was under ten pounds. 
Plaintiff recovered, and brought debt on the 
judgment, which was fourteen pounds ten 
Ihdlings, and held defendant to bail ; where- 
upon he moved for a common appearance. 
Sed per Cur. The debt which we are to con- 
fider is the fum recovered, and plaintiff is 
entitled to fpccial bail. Barnes 432. 


What l^crfOtlS are not to be held 

to Bail in cn>a Cates. 

P EERS of the realm, members of par- 
liament, pcereffes by birth, i Inji. 131. 
2 Inft. 50. 4 Bacon's Abr. 228. ; peers of Scot^ 
land, 2 Sir. 990. ; A peerefs by marriage, 
Co. Lit. 16. i 6 Co. 53. Dyer 79. ; mem- 
bers of convocation adtually attending there- 
on, i H. 6, c. i.i bifhops, ambaffadors, or 
the domcftic fervant of an ambaffador, really 
and bona fide in that capacity, Stat. 7 Amt, 
c. 1 2. 3 Wtls. 33. } the king’s fervants, i Ray. 
152. 8 Mod, 12. i marfhal, warden of the 
K 2 Fleet, 
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what IDcrfoniS arc lo be 

Fleety 1 Vent. 6 ^,-, clciks, attorniesj and ail 
ocher perfons attending the courts of juftice, 
4 Injl. 71. 2 Inft. 551. 12 Mod. 163. ; cler- 
gymen performing divine fervice, and not 
merely ftaying in the church with a ttaudu- 
lent dclign, 50 Ed. 3. c. \ R.i r. ib.; 
fuitors, Bro. Prtvd. 57. ; wiraefTcs lubpcana’d, 
and other peilons ncctflanly attnidin;: any 
court of ittord upon bufiaefs. Sir 7. A.jw. 
101. xVent. II. Rules in CF.n. 217. j witnciles 
properly fummoned before coaimitiioners of 
bankrupt, or other commiffioiK is under the 
great feal, r Atk. 54.; hens, c\i.aicois, or 
adminiftrai-ors, R. M. 1654.; a bankrui-t for 
forty-two days, unlefs before in pnlon, 5 (leo, 
2. c.jo; failor or volunteer foldier (uali Is 
the debt is twenty-pounds), 1 Geo. 2. r. 14. 
J. 15. 23 Cso. 3. f. 52./. 64. j an aitonuy at- 
tending on a iummons, Baines ^78. , r.l!o the 
courts not only protecl: the penons of their 
attendants, but liktwile all thole things that 
are necelTary for tVit louincy o'* the defence 
of their fine, 2 y u /. ..^r. 273. i but the pri- 
vilege the 'con. t alLws tlit.r clkcers is re- 
ftrai'icd to thofe *'oits o.il>', whi.'h they bring 
in thoir ot n I! t, or 'e uioii ;ht againlt 
them in their o\.n ii'^u, for if they fie or 
be fil'd as execuror, or .l iminiitrators, they 
then repre.'ent ci mn.on perloii'., and are 
net entitled to | . ■' f/oi'. 177. Pytr 
24. pi. 1 30. a uJ. LiUeb. J !).). Gedb. 
10. 

Alfo if a piivileged perlon brings a joint 
aAion, tivs dellioys his privileges becaufc 
thofe with whom he joins are not officers of 
the court, nor entitled to the attachment 

which. 
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held to 05ail in Cibil CafciS. 

whuh the court grants to its own officers, 

2 Ko . Ibr , 274. 

A p.’irv who 1 as attended his caufe all day 
in to irt, and in the evening retius with his 
a ioi'j,.y and witnrfils, at a tavtin iii Palaa- 
; K?, IS pMvikged froiTi airefts, cffu^a re teundiy 
'. } c' . R p. ilij. •, but a defend inr, illegally 
111 (u lodi at the lu.t of one pLiintiffi, is not 
] .iviieged from airefts at the luirof anothei> 
u. kis there be iome colkifion. Ltd. 283, 

A biiikruj t is fite fiom arreft in going and A bankrupt, 
com.nj, to ^uirendtr to the conimiffioners ; 
and fiom aftual luiicnder to foiry-two days, 
or fiif '1 fuithtr time as fliall be allowed to 
h.iifh j < ' iminat on (provided he is not in 
cultody u 1 1 ‘ ti 1 e ' f lurrtndci) ; and if ho 
be untile 1 .ui tleb', or on any eltape warrant, 
coming to It iitiH’< r, oi afttr his furrtnder, 
within theti btfoie intnrioned, then, on 
pioduting the lununons, 01 notice, under the 
hands of the comm’irioners or aflignees, and 
giving the officer a copy thereof, he II1..II be 
difclurged ; and if dei lined, fuch bankrupt 
fhall have for his o\/n ult hve peunds for 
every day he detains him. ^/u/. § Glo. 2. 
c, 30. 

tormerly the p/nJ^e fiom arrefts ex- Sen ants of 
tended to the Itivanro of pceis and mem- P"''® P™' 

bers j but they are n ,t now proliibited from * * 
being arrefted, by 6,v//. 10 Geo. 3. c, 50./ a. 
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A ffidavit fignifies in law, an oath 
in writing; and to make ajidavit of a 
thing, is to teflify it upon oath. An affidavit ^ 
generally fpeaking, is an oath in writing, 
fworn before fome perfon who hath autho- 
rity to admmifter fuch oath j and the true 
place of kahtation, and true addition of every 
peifon who fliall make an affidavit, is to be 
infcrtcd therein, i Lill. Ah. 44. 46. ; Affida- 
vits ought to let fortli matter of jaS only^ 
which the party intends to prove by his affi- 
davit, and not to declare the met its of the cauje^ 
of which the court is to judge. 

An affidavit mull fet forth the matter po- 
fitivehy and all material circumflances attending 
it, that the court may judge whether the de- 
ponent’s conclulion be jull or not. i New 
Ab. 66. 

The affidavit mull be filed before or at the 
time o\ futag cut the writs or the court will 
difeharge the party from the arreft, on filing a 
common appc.'irance. 2 IVtlf. 225. 

If the plaintiff joins debt and cafe together 
in one affidavit, the court will dilcharge de- 
fendant, becaufi* it is a fraud on the (lamp 
duty. 

00 where feveral defendants are joined, and 
the caufc of action is feveral, there muft be 
feparate fiamps for the affidavit. Barnes 85. 

There muft be a pofitive oath upon which 
a perjury can be affigned, therefore the court 
held, that where an affidavit of debt was 

made. 
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made, that defendant tn indebted, ISc," in- 
ftcad of is indebted,” was held to be de- 
fedive. iWilf. 

And an affidavit made by one convifled of *>7 ""c 
felony, or a pickpocket returned from tranf- 
portation, is not fufficient to hold to bail, fuijjcient. 
Barnes 78, 79. 

But an affidavit made by one convifted of aJiter, if 
peijury was held fufficient: for though plain- 
tiff cannot be a witnefs, yet he mull not be ^ aed orplr- 
llripped of his legal remedy to recover his jury, 
juft debts. Baines, 116. 

An affidavit to hold to bail was, that the 
defendant on the loth of 1767, ® 

tred into a bond for five thoufand pounds, pofinve by 
with Thomas Rice Stephen, to the plaintiff, con- twcj juilices 
ditioncd for payment of rent to T hotnas Rue . 

Steplen, for certain eftates in Ireland, to tlie 
plaintiff bis leffor; and that tv.o thoulind 
three hundred pounds, now due to the plain- 
tiff, on account of the rent of laid Thomas 
Rtcc Stephen, this wa*' held fufficient by Mr. 

J'lllice Gould and Ni rcs\ but Bhcjfjlone's Juf- 
ttce faid, “ that the affidavit ought to bepo- 
** fitive.” 2 Bla(.k. Rep. 740. 

This court admits of .1 fupplemen''al affi- 'Vne'p tHe 
davit to be made of the debt j for though a “ 
debt was fvvorn to by a third perfnn, that the ypt It 
defendant was indebted, as appears by a luppluJ m 
ftated account, and held infufficientj on l>y 

iliewing caufe aeainft a common appearance, 

the dcfcawas fupplicd by a rubftqucnt 

davit of defendant’s acknowledging the ftated mon ai>pear- 
account, the. rule was difchargcd. Swarhek 
Y. fVheeler. Barnes, quar. Ed, ico. 

K 4 
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K. P. Use roi’it woiilvj not icceiv a 
fispj 4 ca tiital afi 'ctvir in tlif talc of Pte s 
V. (jrctithum, vvhtrc the ^ ino^vit was, “ that 
‘ defeiiJanc /Kjulll) ind-oied,” of. ^ll ilf 
2 25 . 

But whtic .'>n executor at firft o l.vore 
to tlic t.^'jt as appealed by t'^e atc<*.i't •> of 
tlie dttealed, .. lublequcnc afiiUavit t!m he 
I iu\cd the eLbt to be due, was on fliewng 
( uie pio'uctd, a, d tnt lulc A i a con.', on 
. ; pc I .1C., d.V jed. iv } Cauy, 

'j. bt 1 . Utp- h^o. 

I3\ /. «. 2iC . 2. f 5. /■ r. Ilejudgec, 

£.'t. 01 1 1 ’ ecu ' t r /, t Ji^.} , b> eouimir- 
j'on, Hit iijov.ci i-ti' ns, in the feveial 
coun'ies of Erglaid, to take allidavus c< n- 
ccinifig mutters dcperd.ng in their Icveral 
COUTIS. 

By rule F. 13. 6'.\ 2. ** It is ordered, 
" th it fro.ii and after the 5th of Aiay^ in 
“ this piefent uriT, all luch affidavits to 
“ he.1 1 the d'-fendiiu tj bail, or of the fti- 
vice of ^torcls s\he.^ only a common ap- 
j .. 'ice I-, reqii'.td, 'nav be ivoin before 
the nlai itill'sa'. ii.^v D mg a commiliion- 
ei, .nd in>y L .n .l c ulc ot foi the pur- 
*' j o'e ^orcl I ’ 

B' t f. ]. ot t' .me flat .te, the fum of 
twelve { erice, uiid no .'.ore, b'*.:eles the diit), 
IS tJ Ic tahen by . . co iiixi i. o.iti. 

Affidavits, 

T 1 the Cc nmon Pleas. 
yo' ti Dy , o. \ii'k C' cp^Pt, J cJiJor, 
TayJoi, m.iketii Ouih and fuu'i, i miithatd 

Afi» 




J^oe is juftly indebted unto this deponent in Kveiy traM- 
twenty pounds, for the woik a'nd labour ofman’o bill for 
this deponent, done and performed for the 
faid liubard Roe^ and for materials found in dnL/in thit 
the fiid work. afiidavic. 


John DeCy of Milk~ftreet^ Cbcapfidi^ London^ For good# 
warthoufenun, inakcth oath an<i faith, That ‘'<;- 

Kiukard Roe is jnftly indebted unto this de- 
ponent in ten pounds and upwards, for goods 
iold and delivered. 


'Jc/on Doe, n, CiiV. miketh oath and faitli, lormonc/ 
Thu Rii/uiid Rcc, is ]i-diy indebted unto this 
deponent, in one hundred pounds, for money 
knr and advantal. 


For money bv riiis drponent laid our, ex- For money 
pended, and [)iid for t!ie laid Richard Roe. 

For n.u.'ii-y* by the faid Richard lice, had For money 

and received to and for the u(e of this'de- f®" 

ceived. 

ponenr. 

Indebted unto this deponent in one hun- Upon an ac- 
dred pounds, on an account dated between 
this ilcponent and the faid Richard Roe. 

For the work and labour of this d<^ponent For work 
by him done for the laid Rtibard Roe, and 
for materials found therein, and for divers 
goods by this deponent fold and delivered loid and oe- 
to the faid Richard Roe, and al fo fur money b'l eh mo- 
^y this deponent laid out, 'expended, and ."‘’5' bfl out, 
paid for the faid Riclard Roe, and for nio- ncv ’h!d .ind* 
ney lent and advanced by this deponent to n-Cvived. 
the faid Richard Roe, and alfo for money by 
the laid Richatd Roe had and received, to 


and for the ufe of this deponent. 

John Demi, of, k^c. woollen draper, 
maketh oath and faith, That Richard lunn is fold and <1*. 
iuftJy indebted to this deponent, and his hverej |jy 

])artncr, 



partner, Richard Roe^ in one hundred pounds, 
for goods fold and delivered. 

The plaintiff’s fervant, if he knows of the 
debt being rontrafted, may (in the ablcnce 
of the inaftcr) make affidavit of the debt 
being due, which will hold defendant to 
bail i then the affidavit Will run thus : 

For goods J lerv.'int to Richard Fenn^ of 

foia and de- Nciogate-Jlreet, London, Icathcrfeller, maketh 
livered, madcoath and faith, .That Join Denn is jtiftly in- 
by a lervant. jq j Richard Fenn, in forty 

pounds, for goods fold and delivered, and 
for work done. 

If the work be done by a carpenter, 
coach-maker, or any other trade, wherein 
fervants and carnages are employed, the 
, affidavit may be thus (though in point of 
law all is fuppofed to be done by the ma- 
iler, and may be fb laid in the declaration) : 
Tor work J' Of Work and labour of this depo- 

done by «he nent, done and performed bv himfelf and 
plairtift and fgrvants for the faid John Denn, with his 
histervants, carts, ard other carriages. 

Forthchlie For the hire of diveis hoifes, marcs, and 
ftfhotfes. geldings, of this deponent, by him this de- 
ponent let to f le faid John Denn, and at his 
reqiieft, 

for work Fo*" labour of this deponei# 

done as a for- as a furgeon, by him done and performed, 
gfon, and jn and about the healing and curing of the 
medicines, 'Jdn Denn of divers wounds, and alfo 
for divers medicines, potions and plaifltrs, 
by this deponent found and piovided for the 
faid Juln Denn, and at his reqiieft. 

.For medicine* For divers medicines, and other things, 
fcond a* an found .ind provided, adminiftcrcd and applied. 
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mf 

to the faid Joba Dean, by this deponent as 
an apothecary, and to divers of the family 
of the faid John Deaa, and at his requeft. 

For feeding and depafturing of divers 
cattle of the laid yoba Dena^ at his requeft, “ 
for the fpace of fix weeks, now clapfed. 

For the ufe and occupation of a certain For the ofo 
melfuage, and divers acres of land, with o«npa- 
the appurtenances, fituate in the panih * 

Jhgb Wycombt in the county of BuckSt for land, 
one year, now elapfed. 

For the ule and occupation of a certain The hke of a 
meffuage, with the appurtenances, fituate "leirujge. 
in hnth Jlreet, Sebo, in the county of Middle- 
fest held by the faid John Dean of this de- 
ponent, for the fpace of one year, now 
clapied. 

For the ufe and occupation of certain por part of a 
rooms and apartments, in a certain mcf-meffi>*Be. 
fuage of this deponent, fituate in bleet-freet^ 

Londoa^ held and enjoyed by the faid John 
Dentii for the Ipace of half a year, now 
elapfed. 

bor certaiiv arrears of rent, due endowing For arrears of 
from the iad John Denn to this deponent, • 

for the u(e and occupation of a certain mef- 
luage or tenement, w.th the appurtenances, 
iituate and being in the parilh of Saint 
BrtdiSf Fleet-Jireetj London, demifed by this 
deponent, by indenture of leale, to the faid 
John Dean, 

For a gelding, fold and delivered by this For* gelding 
deponent to the faid John Denn, at his re- 
qucit. 

Por meat, drink, walhing, lodginir, andFormea^ 
othci necelTanes, by this deponent found and 

^ provided ‘“S-**'* 
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provided f(^r the fiid Join Dent:, and his 
famiiy, at his requclt. 

j2otc£f of y;anD. 

John Venn, of Rinford, “in the countv of 
OtforJ^ farnic-i, m’keih oath and futh, That 
Rtcbaid ham is ]ultly and tiuly indebted 
unto this deponent in tl.e liim of fifty 
jioiintU, as the dr iwei of a j k niiUory note, 
j'jyible to this deponent (u order, at a tei- 
tain (iav now jiall (or on demand). 

Upon 3 pnmiiffory ni/tc of hand, drawn 
1)V the laid Ruh'itJlcttn, pav ible to one 
A. B. or ordei, and by him indorkd to tins 
deponent. 

Is ]ulllv in iebted unto this deponent in 
fifty pounds, as the indotfee or a j lomilfory 
note of hind, indoikd to tins dtpoiv nt. 

Is juPiv ird( bted unto tins deponent in 
fifty poui' i'-, upon a promiliorv note drawn 
l \ tlic li'd A' h'dlani, paiabie to this 
d<.| diunt, or o.vlcr, for one hundicd pounds, 
at 1 1’ IV n iw pad. 

A. B. of, ts>t. (bemj one of the people 
t illetl 1 irj) 1 'leiTinlv ainrin-., "i 1. it C. D. 
1 - ’iikiv >idt beed unto tins d *' onent in the 
iom of twenty pounds, upon s promiflory 
note of hand, drawn by the laid C. D. pay- 
abk to thia affirmant, or order. 


Xili?! of <ZHrcL*fd:0C. 

Drawee a- A. B* of, Cft. groccr, I'-'jI oarh and 
fai'tac faith, That C. £). la intlcbt d to ihi^ depo- 



ctfttDaUitu. m 

nent irt feventy pounds, as acceptor of a bill 
of exthange, payable to this deponent or 
order. ^ 

Indebted to this deponent, as indorfee of Indorfee jf* 
a bill of exchaij^e in Icventy pounds, ac- 
cepted by the laid 6’. D. 

In feventy poiind®^ as the irdorfee of a Worfee a- 
bill of exchange diawn by the laid C. 7 ). 
upon one A. h, pas ible to L t. oi lus own h," ^^vn***** 
order, and by him indorlcd to this de> order, 
j onenr. 

A. B. of, Cfi maketh oath and faith, fn t'o\er ft r 
That his caule of adtion againft jo/t) Doe is go u*. 
foi converting and chipohng of divtrs goods 
and chattels of tins depontnt’s, ot ihe va- 
lue of one hiinuied poiunis, which he le- 
fufeth to delivd, altlu ugh this deponent 
hath demanded the lame. 

That C. D. now hath, or lately had in his oxer for a 
poflfeinon, a certain pro rnllory note of hand ' ' " > 

of thiS deponent’s, bearing date the 5th day ' 

Juii 17S3, wheiebv one A. B. fix weeks 
after the date thereof, piomiled to pay to 
this deponent, 01 oic’er, forty pounds, for 
value received , and which liiG promiflory 
note the faid defendant hath unlaw toll) con- 
verted to his own iile. 

That C. D. now hat'i, or late)' h’d in hi*' Tiri,, 1 ,a 
pofleffion, a certain bond or ool, ution ofbni. 
this depontnt’s, bearing elite the ch diy of 
'January 1783, entered ro by onr ‘ . 7 . to 
this deponent, m the penal lum of fo i* hun- 
dred pounds, coaditior e 1 fin tl.r p.u[i>cnc 
of two hundieei point's, as tiiei m mhp- 
tionedi and whuh Ja'd bond the hid dc- 





The like fcr 
decd« gene- 
rally. 


In detinue. 


On a benJ. 


Oft an afTigU' 
ment of a 
bond, made 
by the a'- 
CC. 


amitiaitfttf* 

fendant hath unlawfully converted to hts own 
ufe. 

That C. D. now hath, or lately had in his 
poiTeflion, divers deeds and writings of this 
deponent, of the value of four hundred 
pounds, and which deeds and writings the 
laid defendant hath unlawfully converted to 
his own ufe. 

That C. D. holds and unjuftly detains 
from this deponent a certain indenture of 
leafe^ bearing date the 4th day of Tebruary 
1783, made between C. J). of, 6?c. of the 
one part, and A. B. of, tfc. of the other 
part, and which faid indenture is of the va- 
lue of twenty pounds and upwards to this 
deponent. 


On 11501111. 

y. K. of, hofier, maketh oath and 
faith, That C. D. is juftly indebted unto 
this deponent in one hundred pounds and 
upwartis, for principal and intereH due on a 
bond, bearing date the 4th day of laft 
paft, entred inro by the faid defendant to 
tins deponent^ in the penal lum of two hun- 
dred pounds, conditioned for the payment 
of one hundred pounds, and lawful intereft 
for the fame. 

J. D. of, Csfr. gentleman maketh oath and 
faith. That C. D. did, by his bond, bearing 
date the 3d of February laft paft, becbrtie 
bound unto A. B. of, (Ac. mercer, in the 
penal fum of two hundred pounds condi- 

' ttoned 
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tioned for the payment of one hundred 
pounds, and lawful intereft, on a certain ' ' 

day now paft. And this deponent further 
faith. That the faid A. B. did, by indenture, 
bearing date the day of laft 

paft, afllgn, transfer, and fet over the faid 
bond unto him, this deponent, and all mo- 
nies due and owing thereon, for a valuable 
confideration then paid by this deponent to 
the faid A. B. And this deponent further 
faith. That he hath not received any part of 
the faid one hundred pounds, or the intereft 
thereof due on the faid bond ; nor hath the 
faid A. B. to the knowledge or belief of 
this deponent, received the faid one hun- 
dred pounds, or any part thereof, or the 
intereft thereof, fince the faid affignmen: ; 
and that the faid C. D. is now juftly in- 
debted unto this deponent, as aflignee as 
aforefaid, in the fum of one hundred and 
two pounds ten (liillings, fur the principal 
and intereft due upon the faid bond. 

A, B. of, ^c. mei cer, inaketh oath and faith. Affidavit for 
That C. D. is juftly and truly indeBted unto money due 
this deponent in thirty pounds, on and by°“®J“‘*8* 
virtue of a judgment recovered by this de- 
ponent in tins honourable court, againlt the 
4aid defendant as of Rafter term laft paft } 
and alfo in the further fum of five pounds 
for his cofts and charges fuftained therein ; 

which judgment was obtained by this 
deponent upon and by virtue of a bond en- 
tered into by the faid defendant to this de- 
ponent, ip the penal fum of four hundred 
pounds. 

A* B. of, Ciff. grocer, maketh oath, andoaanqn- 
faith. That C. D. is indebted unto this de- nmty bond. 

ponent 





By the af- 
fignce of a 
bankrupt. 

Barnes 91. 


By an exe- 
cutor, for 
goo I'i folJ 
anddelivereJ. 


Upon a note, 
by an exe- 
cutor. 

Barnes 70. 


ponent in pounds, for the afredr 

of a certain annuity due to this deponent, 
upon and by virtue of a bond, bearing dare 
the day of * 78 -;, entered into 

by the faid defendant to this deponent, in 
the penal fum of pounds, conditioned 
for the payment of the I'ttm of pounds 

a year, for the life of the laid defendant, to 
this deponent. 

B. of, fjc, tallow-chandler, makcih 
oath and faith. That C. D. is indebted unto 
this deponent and 'J. M. as aflignecs of the 
eftate and eli’eds of J. K. a bankrupt, in 
twenty pounds, as appears by an account 
under the bankrupt’s hand, and delivered 
to this deponent, and which fum this depo- 
nent veiiiy believes to be due from the faid 
defendant to the elUte of the laid bankrupt. 

y. K, of, grocer, executor of the lad 
will and tcUament of B. clcceafed, maketh 
oath and laith. That the above defendant is 
jullly indebted unto this deponent, as exe- 
cutor as aforefdiu, in fifty pounds for g<iods 
fold and' delivcicd by laid /I. B. in his hfe- 
time, as appears by riie books of the faid 

B. and wi'.ic'h luni is now due from the 
faid deponent to the tllaic of the laid //. B. 
as he verily bebeves. 

Upon a proiMifory note given by the de- 
fendant to the faid y/, B, in his life- time, 
as he believes, and as apj^ats to this dea 
ponent by the note in hts cuftody, and 
which faid fum is now due to this deponent, 
as executor as aforefaidy- as he verily be- 
lieves. 

In 
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l(i order ro hold the defendant Co bail 
for an aiTault, an affidavit muft be prepared* 
and laid before a judge for his order for that 
purpofe : which affidavit i$ ingrolTed on a 
treble fix-penny ftamp paper, and fworn be- 
fore him (who on reading the fame, if he 
approves thereof, diakes an order thereon )j 
and may be as follows : 

y. G. of, &c. the plaintiff, and J. W. of. Affidavit to 
i^c. furgeon, feverally mSke oath and fay : 
and firft, this deponent, y. G. for himfelf, •*“ 
faith, That in the month of yamary laft 
pall, the above defendant, W. F. Efquire, 
made an affault upon this deponent, and 
did beat and kick this deponent in fo vio- 
lent a manner on his groin, and other parts 
of his body, that this deponent has ever 
fince that time been in great pain ; and 
this deponent has at this time a rupture in 
his right groin, defeending into the ferotum., 
occafioned by the kicks and blows which 
this deponent received from the defendant* 
whereby this deponent is rendered utterly 
incapable of getting his livelihood. And 
this deponent further faith. That, to the 
bell of his knowledge, he never was fubjeft 
to, or had a rupture, before the faid affault 
was made upon him this deponent, as 
aforefaid i and that the faid kicks and blows, 
given him by the faid defendant, are the 
foie caufe of the faid rupture. And this de- 
ponent further faith. That he •las applied to 
feveral eminent furgeons for advice to be 
cured of the faid rupture, but has been in- 
formed by them that the fame is incurable. 

And this deponent further faith. That he 
L knows. 



fenows and is weil acqu unttd with the de- 
ft niant, and that the lud defendant 's lit 
very good circom'Hnces : an I rh’s dej onent 
y. JV. laith, rhit he hrh vitvv»d tl^e 
oi'icr dt^iontnt’b np,'.t g nn, ai ! 1 1 , that 
he has oot a rup-ure i • nis i*i ' n 1 (^''oin 

dt'ceiui g into tht Jl t,ium, wh ii tnis 
d poi nt’s opini in is ii euial le, i d i n itrs 
hn u te ly lat »pablt of tollowinj hio bu- 
ll \ 

A’othcr hlj^eih o t'’ and ^ith, th'>t A B fiu'th 

n t ( f the fliip c lit ’’he F , L coiti- 

I hij Oil the ifl f i> o 1 frv y 1781, 

I I iK ro tins dep intnt in tht iU< 1 f 1 t ic 

j«id li’ p, at / . ' 1 , ir 1 w thout 

a .V ,u.‘' can* or jio''oc?t wli r( ever, 
gi en to, 01 inrind d t > be f i tn to > m, by 
till depii'-nt, liid hold ot t'lii (' p I ent’s 
'■j itj uiid d 1 , ^"d tod) I eni on the 
i Hir t eit /, a > <, w th h s i di 1 with 
g at f( t anu v iki te iliis.t ihis depeneut 
1 111 j b’ ts oil ’ IS h" 1 , tice. ind bod' , by 
1 1 V 1 t s d ji.n nt liy Icnfe't^s 1 r 1 lait 
t , ■'* d tue I 1 1 B. V ou d 11a' L i ^a n 
leu'' tins ( ep ir> nt, hu not lit I ten {•■e- 
ttiitlby i perfon t n bond tie Jnd fhip. 
at d tins c onent furthtr la tli, 1 • at h s 
p t'.eek bwCaiTie trr atly fwo'Ln ai d d 1 - 
I >1 '■ ltd, and that It v as in "rcu pin f >r 
a t 7 i de'-ibii tine wfitraaids, -’ll this 
dej o *rr wa rendfeu wholly inc^pi'Mt tf 
p..rfo O'' his bull'' Is on board iht Ind 
&11 . .nu hts dtfionc It it rtntr 1 nh. Fine 
thf f 1 A ha'h not as >ct madt him any 
iat'sfau. ' fi'-t''* laid adault, although he 
IS m . Ovyd c rcumftances i and he believes 

that 



that the faid A. B. foon intends leaving this 
kingdom. ^ 

P, C. late mariner on board the merchant Another. 
Ihi.) the tv., B. R. commander, and J. H. 
late maiiner on board the laid fla'i?, icvcralljr 
mahe oath an! fay; aiid tuft this deponent 
P. C. fjt himlelf laith, Thar in or about the 
moiith ot in the yearot our Loid 178 
as this deponent vvas dw.ng his duty 01 boaid 
the laid Ihip, in bawling up the i inge cablej 
j. D. mate of the f.ud Ibip, ftiuck rhis de- 
ponent Jtveral violent blo'.s on his Ijcad, and 
kvtnl jjarts of this dcpoiient’s bod;, with 
his clcnJied lid: and this deponent Ijth, 

1 hat having threatned the fiid y. D. when 
he this deponent came to LskcIc.i, he 
would endeavour to pet I'utis'aw . n of him 
for iucb ill ticaiuunt; irom whith laid ex- 
prtffion, this uepootiit vtniy be!’".es the 
liid y, D. tontcivcd gi u hao<"d »nd malice 
agauiff th.s depoii*" it, and <*frc.i t! leatcntd 
this deponent, that he voviiJ ha/e h.s li'e, if 
he iho'il 1 be ha .g..d foi ilj uod this diio- 
nent laith, 'i liat on the h )mev/..rd pufihge 
f.oai /t/*. .' kZ, as this depment was doing 
his duev, in hoid ns; our tlie Iwiat bt.oiiging 
to the laid I’l'p, n order to 'ow theliid Ihip, 
ih It flic iho lid not get dn 1 cf a.iv ochei 
VtHil, the wind beiiij^ caii.i, as ihu depo- 
nent was kw'cring the fa d boat, the faid 
J. D. hailed to tl.isdcjionent tolergi the faid 
boat ; and this deponent 1 nth, i rat he, 
according ro his. laid inftturt; 0.11, let tlie 
boat go, but not fo foun as the fa.d y. D» 
thought It might be done, v/hcrcupon the 
iaid y, i>. came to this deponcar, aiid, with 
L 2 mojiy 
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many opprobrious cxpreH'ons and other ill 
ufagCj itruck this deponent a violent blow 
dn the right ihoulder with a rope, called the 
gibb haulyards> about two inches and a half 
in circumference : and this deponent faith. 
That from the violence of the faid blow the 
blood gufticd from this deponent’s Ihoulder ; 
and this deponent faith, That the faid J. D. 
ftruck this deponent fcveral other violent 
blows, with the faid rope, on his loins, 
fhoulder, and other parts of his body, fo 
that his Ihoulder and other parts of his body 
were bruiled and fwellcd : and this deponent 
faith. That from the laid ill treatment he re- 
mained ill about one month after, and that 
he ftill continue^ to feel pains octafioned by 
the faid ill treatment, as aforefaid j and that 
he did not do or lay any thing, or give any 
provocation whatfoever to the faid J. D. to 
merit or deferve fuel) ill treatment. And 
this deponent J. II, for himfcif laith. That 
he was prefent at the fcvei al times mention- 
ed by the other deponent, and that he did 
fee the laid P. C. ill treated in manner and 
form as by him above depofed : and this 
depoiicnt faith. That he did not fee or hear 
the faid P. C,. fay or do any thing, in this 
deponent’s hearing, to deferve or merit fuch 
ill treatment : and this deponent P. C. for 
himfelf, further faith. That he has been in- 
formed, and which information this depo- 
nent believes to be true, that the faid J. D<. 
ssaperfon of good circutnllanccs, and well 
able to m<ke fatisfadion lor the faid ill 
treatment : and this deponent lailly faith. 
That he is informed that the faid J, D. will 



foon depart this realm; and unleft he be 
held to bail, this deponent will be deprived 
of that fattsfaflion to which he thinks him- 
felf intitled by the laws of this country. 


l^^ocefa, 

ROCESS is that by which a man is ProeJs. 
called into any temporal court, becaufe 
it is the beginning or ptmcipal part thereof 
by which the reft is direifted : or, if taken 
ftric''ly, It is the proceeding after the origi- 
nal, before judgment. Bruton, 138 Cromp- 
ton rf Courts 133. 8 Rep. 157. ’Procefs to 
call prrfons into court, i^c muft be in the 
name ot the king; and if it iflue from the fupe- 
rior court, it ought to be under the tejie of the 
chief jujtice, or of the /enter judge of the court, if 
there ue no chief jujlice ; and if it iflues from 
any other court, it is to be under the tejie of 
the jirjl in commiftion. Dalt. cb. 132. Ftneb. 

436. Cro. Car. 3^3. 

The writ of eaptas muft be returnable on Astothetdle 
a general return day, i Bam. 295.; and there return, 
muft be fifteen days between the tefie and re- 
turn, ibtd, 409. 2 Wilf. 117.; but it may be 
iefted before the cauje of a£iion accrued in every 
cafe (except where the plaintiff proceeds to an 
outlawry), and fuch tede muft bear date in 
term. Ibtd. 295. 1 he tefte may be amended, 
it being fuppofed the negligence of the officer 
of the court. 2 Black. 9 its. 

Whereas by the ancient and fundamental laws The ancient 
ef this redm, in cafe wheie at.y perfon is fued, >“ P'o- „ 

Lj a 






Pl8cef«» 

fui s, 01) ht impUoded^ or an '[ftid hy mty ii rif^ Vi% froufs 

to It b 1 ^ Qf r. . ^ ;r//>’j r ’i>ts of reco^ 

trueciiito^ , xx i r* . .# 

11 I ihc v\ t If miMlic»*, i/» <ri v cumnr}^ p/rd^ it the 

proccii, J t €j ( 7 iy I t 7 perjon, t c ttnfe of 

, t to i ut tff.b a d /' t’V- 

d 1 i j\l! /.% liPj cr ji Le,^y 
di tf t r y L : c , tj. dLiOdi icd^t of tl t n ''/ * 
of It! It y */ I '/ c^j nr t£’ ^0 Jim I LiiU J th 
1 7 ity iPl ot pto. jSy iti y kou t icke 

Jl 'lit) iuf tf c cplLcnmce cf ihc dc*t. nt to 
tie Ja It j nd h y t t\\ for Jia^^ a^p ^'^tccs 
hi / ^ P u c i ^ jot ^ I t L vJl it y be- 

L / d^ // 3 tf f L a ^f€ A* cohi- 

j’ ' t ./ 1 /t /''(/'// St calf \ thft jof cl-iis 
' tS I 'y ft t ’, cf/ IS r ,j jly's 
^ceJ Jh'j t I e 1 1 tl ! ft /t J tpo" i^tnt.rol 
'U,rit’ cf ,ti pfj^y qnaic vKi'i.u >i fi>.^ ir, lib 
cf Mi i "civ'' t latf, t f.fi o'J ” U '• i^fify 

Jt tf 1 / c iO! 'r if Av'/f K 'ch and 
Co 11,11 1 Plte f, h''f c fief; f> tvv p uf * cr 
cc' tuiLiUje cf a'' c ly u td Jicnupo kept fti- 
fc, eri i^f a L t,;,i fr, cf Ki y bo ,ds 

1 ?/'' /'"/,»< j ft appr ta’ces /laziin I iih- 
ftir hLJ ni Jo tit jt'tt’Sy that fezv cr n.*,e ke,ve 
dit.d to I e JeiU'tly for tl a appiaratictt of ftuh 
p,.fft„is fo cirrcjui ai.d iinprtf tJ, iltifufh in 
tivfb iKre bath t a huU or no crtije of a Jt on y 
a 'd of t' i't.es tl i 'e are no fiuh per fans who are 
flamed plain*' ffsi In* thofe arrefts f ave been ir iny 
t 'es p! L filed by nialuiius pt fonsy to vex and 
Opprefs tl ed fendantSy or to f tie from tle,n un^ 
*reafcnable and unjufi compcfti'mi jer oltaimtig 
their liberty, and by futb evil p'aShces many 
men ba%i leen, and are daily mdoney anddeftroy~ 
ed in their eftaiesy without ptffibility if hov'vg 
teparattony tbt aSters employed in Juch pi aihi es 

havin'’. 



jhazirir i'een ( fa the n eft pat fscr ard hrktn^ 
p fjoi , rtJ *J etr e Itn ,u J\'e', fh'’t tt hath 
u n / ittd t, t-y d fit, It to mcU ti^e dfuiems 
o pto fi It t} , 

bd r m,. r'd p' V i! '■n of "'hc} f i’ 
gt ( t t s r i ft , a> t 0 f t 

d L •' - , I ft i ' \ f id Uhj i f ( 

t / lit j / i j Ju ti l>.irc Lt, 

“ 1 *1 ir t.i 1 t t r t*'e la h c'f Itbritadi 
“ i<oi, lo ' ri >(i (1 p ilo’S li ill * 

“1 1 t ) 1 .1, d I y ai V 111 ilf, 

“ u I k.1 I’j 1, ( )j ner, dfvviui, or biihfti 
“ or iTv I inchde oi li'> rtv, or I'v ^nv 
“ onti I (“i f, I, n (i^ j UiTirr-b"*!! iT", oi '' 
“ orlKr ]>(.ion or p i‘>08 whatljcvci w.ih ft “ 
“ «. .IS i<al ii, liavii..f or prer rf in ’ to have 
aiiiho itv or wtriint in that behalf, by 
“ fo'CL ' r coloui of .ny writ, o.ll, or pro- 
“ cl 1 ->, I'tiiing, OI C) bo iilu t/it of h.s 
“ III I 'y’s laid courts of the Kin ’s Bench 
“ ai .Coni jn rii IS, virtidtro uitin, m 
** \v hiiidvrt, bill, <■ i prjtc' , the ccr- 
“ ii ijt> lid • ue C" I' of a'lion is n it ex- 
“ p.cfied puticulirlv, and lor Vhich the 
** tlefen uiu oi de^tudints, in lucii wiit, 
Dili, or I n ccIs nulled, is and art iiaihblc 
** by tile h it iV' n ti t othilf P'tdt, in t'u 
“ three mcl r . r'nrh i of the k gn cf 

*' the late 't n ^ /je/ify the Sixth, P li Le 

“ forced or ro . ptlUd to . vt lie .ity, or 

** to enici mil bu i an. nirmis for th^ 

** appearance ' < h perim or peilons 1» 

aritfled, a the das an i plic in the fu i 
** writ, bill, oi piocf li. 'pctifiul oi copnin 
** ed in any ptni’M <■» o'" n oi 

evcicding t c ium of 4.0/ of lawiul 
V ‘ tnotii:^ 
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■if?* 


The name of 
the attorney 
to be written 
on every writ, 

IfC. 


if 


** Money of Engbad^ to be conditioned fbr ' 
**r<(ucb appearances; and that all Ibenffs 
** and ocher officers and minifters aforefaid, 
ffiall let to bail, and deliver out of prifon, 
** and from their, and every of their cuftodies 
** rclpedtirely, all and every perfon and 
♦* perfons whatfoever, by them, or any of 
** them arrefted upon any fuch writ, bill, or ■ 
*Sproccfs, wherein the ceruinty and true 
** caufe of adtion it not particularly ex- 
** prefled, upon fccurity in the fum of forty 
pounds, add no more, given for appear- 
** ance of fuch perfon or perfons fo arrefted, 
** unto the laid ftieriAT or officer aforefaid, 
**• according to the faid ftatute in the faid 
** three and twentieth year of the reign of 
** the faid late king //tg/y the Sixth, in 
** that behalf made and provided.'* 13 Car. 2. 
/f, 2. c. 2. t 

By the 2 Geo 2. c. 23. 22. it is enadl- 

cd, *f That every writ and proccfs for arreft- 
** ing the body, and every writ of execution, 
** or fome label annexed to fuch writ or 
procefs, and every warrant that (hall be 
** made out upon any fuch writ, procefs, or 
** execution, (hall, before the fervtce or 
execution thereof, be fublcribed or in-i 
** dorled with the name of the attorney, 
** clerk in court, or folicitor, written in a 
** commoa legible hand, by whom fuch 
“ writ, proceis, executioo, or warraht re- 
f* ftM!<n;ively ftitdl be fued ^th ; and where 
web attorney, clerk in court, orfolickor, 
ft lhatt not be the perfon immediately re- 
*tjj$4ined or employed by the plaintiff* in the 
4tr fuK, then alfo the name of the 

J* attorney 



** Attorney or'/olicttor lb immedtarely 'it!> ' * V 

** tamed or employed, to b< Aibfcribed, br ' 
indorfed and written in like trtann'er ; and ' 

“ that every copy of any writ or procefs * 
that lhali be ferved upon any defendant, 

« (hall, before the fervice thereof, be in 
like manner fobforibed or indorfed with 
the name of the attorney or foliciror, 
f* who (hall be immediately retained or 
** employed by the fdaintiiF in fuch writ or 
K procefe.” 

By the 12 Gre. 2. c. 13. /e^. 4. it is iThe not in. 
enaflred, ** That from and after the a 4th 

i-jj, the not fobferibing or indor-“™®J^J^‘J|J'* 
** (iog the name of the attorney’s clerk in upon writs, 
court, or folicitor, on any warrant that (hall not 
“ (hall be made out upon any writ, procefs, ’*••••*• 
or execution, (hall not vitiate the fame i 
** but fuch writ, procefs, and >execution, 
and all proceedings thereon, (hall be^a^ 
valid and eBeAual, notwithftanding fetch 
“ omidion, as if the faid recited aft for re- 
gulacing attornies and folicitors had not 
been made, provided the writ Vhereon 
** fuch warrant is made out be regularly 
** fubferibed and indorfed according to (he 
faid aft j and every (heriff* or (beriffs, ors^^ry 
other officer, who (hall make out any to indorfe the • 
warrant upon any writ, procefs, or exc- 
cution, and (ball not fubferibe or indorfe 
the name of the attorney, fterk in court, ^ 
or folicitor, whd fued Out the fame, ihall 
** forfeit the Aim of Ave pounds^ to be 
alTeiTed as a Ane upon fui^h IheriA^'Or 
** (heriffii, or other officer by the coarc>O0c ~ 
of which fuch writ, procefs^ or execution 

« (hall 



.'i •««?>dnV Uftie ; one moiety cfaereof to be piiti 

)** to -t^s ma<|diy, hit heirs and fuccc^rt, 
(**, and the other moiety to the perfon or pet- 
'*♦* lores ’aggrieved by foch omiflion.” 

No fpedai . «r the 5 Geo. a, c. ay. /e£i. e,. it is en- 
wfiM flwl! •« That from and after theend of this 

where the ^ fefiron of pariiatncnt| where the caufr of 
canfeof adiioB aiffiOQ ihall net amount to the fum of ten 

does not ' ** pomds or upwards in any Jupertor cenriy or 
, ** to forty fhillings or upwards in any m- 

** ferior court, no fpeaal wr't or ‘ur/ts^ nor 
any procefs fpecnily rherv'in cirpieflln" 
. ** the caufe or caufes of a£lion, Ihall be 

' “ fued forth or iflucd ftOtn any luch fupmtu 

•* or inferior court refpedlively, in order to 
**■ compel an” perfon or perlons to a}>pear 
** thereon «i foth court or courts; and all 
** proceedings and jud^nnents, that fhall, 
**• from and a^ter rhe end of this prefent 
lelhon of parliament, be batj on any lutfli 
wht or procefi, fhall be, end is hereby 
** declared to be void and or none effect , 
•* and t very attorney or officer of fuch cotiVt 
** w courts, liung forth or iflufng otit 
** fuch writ or proeds, fhill forfeit the lutri 
' faulty lo/. se pounds to the p rfcrt OP perfons ag- 

•* grieved thereby, who Ih .1 and miy re- 
** co'ver’the fame b. arl: on of debt, fs'r.” 


t ttwffsy’a The name ot the plaim. li’s e torney mnfi: 

^ iiM »4ft be be ifldOrfed on writ ; out if not indoricd 
indorfedott -onsrhe AierilF’s warrant, u will not vitiate it. 
* * 3^9. 

■. The ait >rney *8 name- rtttfft be put upon the 
^‘topf’of the pioocfi, or defwidant may move 
-tftaf -the proceedings be flayed. Barnes^ 

^ ' Gargo 





George tfee “FhW, by the grace orf Ood, bfCip»« *» * 
Greet Brifotn^ hrance, and Ireland^ King, ^^*^***^ 
DeKndcr of the Faith, and fo f yrth, Totfte“‘* 
fherifT of Middlejex^ greeting, We command 
you, that you tike John />««, late of Wkjimn^ 
fttVy in MJtir county, yeoman, and Rtthard 
Roe, laa of the lame place, yeoman, if they 
fh ill ^e fund in your bnliwick, and them 
fafeii’ keep, lo that you may have their bo- 
dies before our juftices at H efitamjter, on the 
morrow of ^ll Serils, to anlwer Rtcbard Tenttf 
in a plea, wherefore, is rth force and arms, the 
clofe of rhe faid R chord at We^tnnnfter they 
broke, and other -wrongs to him did, to the 
greu damage of the faKl Richard, and agaiuft 
our pi ace ; and alfo that the faid Jahn Derm 
may aulwer the faid Richard Fern, according 
lo t^c cuftom of OUT court of Commem- 


Bench, iM a certain pica of debt upon demand, 

for on hundred pounds } and have you here xh* penalty 

this writ. Witnefs Alexander Lord Lough- of the bond. 

bonugh, at Wejimtnjier, the 9th day of 

in the 23d yi^r of our reign. 

J. P. Attorney. 


Indorfe the attorney’s name 7 
and fum Iworn on the back. S 


Oath for 50^ 


Make a fraeipe for the filacer thus : 

Bltddkfex, to wit. Capias for Rtthard Fenn Praectpefor 
agamlt John Denn, late of fFeftmnfter, m ibc the office, 
laid county, yeoman, trefpafs at Wtftmkifier, 
debt for one liundred pounds, returnable on 
the morrow of aM 'SmIs. 

y, P, Attorney. 

Oath for 50?. ImufTotHpk, 

6th O^. 1783. 

George 



0f 

The like !■ the Third, Totheiheriffsof 

greeting. We command you that you 
XSI^ Richard Ftmt late of in your 

* county yeoman, and Riatard Roe^ late of the 
fame place, yeoman, if they may be found in 
your ^iltwick, and them fafely keep, fo that 
you may have their bodies before our juftices 
at fVeJimnfier^ on the morrow of All Souls t to 
anfwer John bcnn^ in a plea wherefore with 
force and arms the dole of the faid Jcdnc 
Denut at London^ they broke, and other 
wrongs to him did, to the great damage of 
the faid John Venn, and agatnft oUr peace ; 
9od alfo that the faid Richard may aofwer the 
iaid John^ according to the cuftom of our 
court of Common-Bench, in a certain plea of 
«trefpals on the cafe, upon promiles, to ilie 
ckmiageof theratd7^<&ir of thirty pounds % and 
have you there this writ. Witnefs Alexander 
X^rd Loughh roughs at fVe^fimtnjler, the 9th day 
oijMly* in the 23d year of our reign, 
pnedpe. > X-ondsn, Captas hr John Dtnv againflriJtfiwrd 
*' Fe»«, late of IVefsmmJier^ m the faid county, 

yeoman,' trelpafs at IFeJimnJter. Cafe for 
thirty pounds on promifes recur lable on the 
morrow of All Souls» 

J. P, Attorney, 

^ , j' Oath for fifteen pounds. jMer-TimpUi 
' 6tb Oil. 1783. . 

If the capias is lent into any other county, 
Qx/ordt kty the crerpais at Oxford^ or any 
other town. 

Tbelikefor that the faid Rscbard Ftm may 

walSMlf.* pfUrfurer the {axdjohnf accordwg to the cuf- 
. , pur court of Cammoo-bcaoh, in acer« 

■**''*<« . tain 



tain plea of tmfpafa and aflaulc to the damage *< * ^‘ ’*<* r 
of the faid JoIm of one hundred pouncU. * A'* 

’ isr. j?. Ymt indorfe the writ rhu9> ** 

** by order of' Mr. Jufticc Geuld, for wentf- ‘ 

«» pounds.** 

And alfo that the faid Richard may anfwei^In aovcBaac. 
the faid John, according to the cuftom of onr 
court of Common-bench, in a cerc«n plea of 
breach of dbvenanti to the damage of the 
laid yfihn,foi££ty pounds. • 

And alfo that the faid Richard may anAirer In trover, 
the faid eco>rding to the cuftom of our 
court of Common-bench, in a plea for the 
converting and difpoftng of the goods and 
chattels of the faid Jehn, of the value of Hfty 
pounds. 

And alfo chat the faid Richard may anfwcr DeUnue. 
the faid Jeh/tf according to the cuftom of otir 
court of Common-bench, in a plea for the 
detaining of the godds and chattels of the faid 
Jebity to the value of five hundred pounds. 

And aUb that the faid John and Richard 
may fcvcrally anfwer the faid John Dae, ac- j* ”to*‘be^" * 
cording to the cuftom of our court df rcAcd. 
mon-bench, in a certain plea of trefpafs DO 
the cafe, to the damage of the laid Jehu Da 
of forty pounds. 

And alfo that the faid yaha may anfwer the A* «««»«* 
faid ktibardi as executor of the laft will and *“ *"*' 
teftament of Smen Vm'tlf dcoeafe^ in a cer- 
tain plea of trerpafs on the cafe ftpon pro- 
mifes, to the damage of the (aid Richard^ est* 
ecutor as aforefaidt of ope hundred pounds. ^ 

And alfo that the faid yohn may attfwer As ^Iinhihr t 
the faid R^bardt as adminiftrator of all and J*^**®' 

fingular*""*** 



' ' fiDgubr goods, chaccels, and credits of 

’John ¥$w^f decealid, according to the caf- 
tt>tn of our court of Common- bench, in a 
charcam> plea of debt upon demand for two 
hundred pounds. 

Atr4%nces. ^nd alfo that the faid John may anfwcr 
the faid Ruhard and aa alBgnees of the 
eftate and ededs of Dots a bankrupt^ 
according to the cuftom of our court of Com- 
mon-bench, in a certain plea of trefpafs on 
the cafe, to the damage of the (did Ruhard 
and Jamest afTignees as aforefaid, of fifty' 
pounds, and have there, (^e. 

' The taptas is printed, and may be had 
either at the Blacers or ftattoneis, for 'jd. 
Take your affidavit, p<'act*-e, and writ, to the 
filacers for the county, which (ee in p. 
and if the affidavit has not been fworn be- 
fore, your client mult attend the filacer at 
the fame time, to fweaf his affidavit, pay 
for the oath is. figntng capias, cj. •id. 3, 
which IS IS. for the original, and ij. 2d. for 
figning the capias •, the hlacer then marks the 
capioi w'ith a Itamp, which is called figningi 
trice fame 4» the feal- office. No. j. Liner 
Temple Lasee, to be fealed, piv tor fame 
•jd. i then get a warrant diredcd to your of- 
fictr at the IherifPs office, n -Irok'i Cowt^ 
Gkrjitor Street (tf in Msddlejex) j it in I cmdo»i 
at the Peultiy or fPcod Street Comptei j pay 
V, for fanae^ If m any other county, to the 
tuader-fheriif in town. 

The printed eaptas is made to run in the 
plural number, therefore if there is no more 
(him one defendant to be food, add '/oh» Dee 



or Micbird bsiag ttM ufiotl ' 

ferted for that pur|io{e. * ^ 

(deergg the Third, by the Grace of Go(^>Cap«i9 •• 
of tram^ and 7 w/<i»d, 

Defender of the Fajch, &?r. To the fterife Jj'X" . 

of London^ greeting. We command you, ' ' 

that you take y»kn Ihmtt Ute of Lsmion^ mcr> 

chant, and Richard Fenn^ late of the fenae 

place, merchant, if they lhall be found iot 

vour bailiwick, and keep them fafely,, fo' 

that you may have their bodies before ow 

juftices at IFtfminfter^ on die morrow of 

SeulSi to anfwcr B. of a plea, wherefore, 

with force anil arms they broke the clofo of 

the faid A H. at Lovdon^ and did other wrooM 

to him, to the great damage of the faid AiE, 

and again d our ])eace ; aod alfothae the fokl 

'John and Ktcbard may fevcrally anfwer the foid 

A according to the cuftom of our court of 

Common-bench, in a certain plea of trefpafo 

on thee lie' (or whatever the ad;ion is), oiv 

promifes, to the damage of the faid A. ot fnet* 

ty pounds $ and have here this writ. WHOefo 

nleyander Lord Lmgbberou^hf at 

the gth day of July^ in the ajd year of »uf 

reign. 

Londrr. CaphsforA 5. againft^^^w D<i«»,Pr«:ipe, 
late of London^ mci chant>and Richard Fcirt, laie 
of the fatne place,mcrch«rH:,irerpals 
cafe for lixty pounds, oponpromiies fovcraJlly, 
returnable on the morrow of AHStuk* 

A. K, Attarntyj 

O uh for 1 5 /, againft JibH Venn, 

Oith for 15/. againft 7 V»«. ' 

If the dufeadtHit cannot be token on the 
captoi bcfore'the return tjieicof, then you may 
. * 2 have 



fy centihuMCtt wKi^is t|Se 
ai th$ capias al/eady printed ; and db^nol; 
thfc words {** as ttfon we hive 'co^an^ 
you**i) but the only difference is in the /f<e- 
dpe to the filacer thus, London^ (if.) Capias Irf 
eentinuanee for John Doe again^ Rschard Roe* 
late of, &fr. trefpafs a<* Lendont returoabje 
On, (^e. The filacer charges figning io<f. 
and feal 7 d. 

It has btfen already oblerved, that the 
filacer formerly ufed to make out thefe writs 
upon receiving the precipe , but as there is 
• a grffat deal more bufinefs done now than 

fbfrberly, the attornies nov^ make them out 
fijf expedition themfelves. 

And by feveral fiatutes, **‘Eycry officer 
^oma^the ** clerk of this court, who fhril^fign any 
writ IS 10 be W"** oi” pfocefs before ju^mciit” tp arrpft 
fetdoiva ** any perfon thereupon, InalJ, blfbre the 
thereon. sc Hgning thereof, fet down, upon fuch writ 
*• or procefs, the d^ and year pfhis fighipg 
** the fame, which ftiall be entered upon the 
**■ remembrante, upon the forfcitbre of tefi 
** pounds.” ^ 6 Pf^. M- c. 2t./. 3. 

9 y lotF. 3. e. 85. f. 42. 9 Geo. 2. e, 35 
/. 3a. PraS R^. C. P. 440, 441, Barnes 
420. 

Ifdareo^aot if the "defendant lives in any liberty ^where 
MjM 10 a the IherifT, to whom the writ is dire^ad', 
eatfhot enter, you may make out a non omtttas 
» cdpiasf tb drtipower him to efitcr into that 
" llbehy, and which is as follow!. 

Noiiomittae the Third", 6fr.*To/the fhetiff oT 

cajMSi- S^Jalk, greeting, ^e comtfiand you, that 
omit not, by reafon of any liberty in 
ytnirtailiwick, bur that you ^er die fame, 

and 



Uuoffttlfiriia jfDt 
eoWiiy* yeoman* ana Riciard Roct late of the 
*tuas pt^e* veoti]|aa..i{' t^ey ihall be found ^ 
your oatHwiidk* and k^ep, them fafely, fa that 
you may hare their bodies before our juftices 
at on the ^orrow of M Souls, to 

anfwer Jmts Sfoitdf in a plea, wherefore 
with force and arms the clpfo of faid Jams at 
^betfordf they broke and other wrongs to hiqn 
did tp the great daipage of the fatd James^ 
and igaioft our peace » and a^fo that the fold 
John may anfwer the faSi^^suuft According to 
the cuftom of our court m Common-bench* 
in a certain plea of treipafs pn the cafe* upon 
promiies to the damage of the faid James, pf 
one huodre^ pounds; and have you there this « 
tvric. ^^tp)ds Jfiexand^ Lmd Loughherougb, 
the 9,th ^ay of Jti^, in the ajd 
ycarof^ourwgn. 

Norfolk f C) No* omttas capias, for James Pradpe, 
Spredt, agaiaft John Prt^, late of Tbetford, 

J eoman, trefpafs at Thetford, cafe for one 
undred pounds* on promifesi returnable on 
the morrow of jdfL Sodh. * 

J, K. Attorney, 

Oath for 50 1 . j;th QSehar, 178 J. 

Fay filacer figning 8$. 6d. i Teal 1 s. 2a. 

Until very lately, if the defendant could Uottl lately, ^ 
pot be found in the county where the captas if defendant 
iOued* or that he did not live in the county <^*‘^ "** 
where the plaindhP inttmded to lay his tipmc, 
in' order to arreft him in another coi^nty, laid, a wnt «f 
a writ QfjeJatm capias iirue<f, directed to ‘f* 
th^ fheri]^ whprein vas rficttpd the 
Writ; ** and that it was teftihed, tefiatum tfi, 
the defendant lurks and ivanders in 
M « hi$ 


t. * 





« bis }m1i<$^lt^,vj^^w hciiiot^miiulrd 
<» to take h(m as in the former capias/*, But 
dm court, i^ing % ^r^^IvviUPOtiysMifD^e 
which the thH 

mode of proeeitdiog* i^futtjyag^jp-jjeil hi ^ 
couB^ where the J 0 ttttm -^oi^ iflfteadtof 
the county where cho tb«y m 

Jitlaiy term, 1781, mide«>,etrt«.iupoB the 
Sheriffs to put upt^n theirjw«rmiiis from what 
county the ca^ tlTucd'^ this Aitihofiofr the 
fttU effirift intended* they in fMksry'-^citp 
178a, made the following' ituHt; > ^ 

Plaintiff may ff^kenas ist « 8 iatts pfkoic^jpecigl Ml msff pe 
* rrjah-ft/, in cafe the d^endem refidfS'h a 
conty than ceiftity from thM ta&tre canfi ^ a&im 

im, w which arifeSf end i^ert it ought to, Pf fluids end may w« 
the p^f ^ infendoM ho (mpcMte ke tned, 

fo to declare^ tt ts nttejarj to /sue eoffoe in the 
ono county, end tbm e teftatum capias into the 
other t and mijlakes /npuntfy happen iy putting in 
hail vtitb the filacer tf the county where the anejt 
Tit infiead of that in wbi^ thefi 0 capias ^f^d, 
hy means whereof great enpeneo end dekys are 
often occqfioned \ ** It is therefore ordered by 
** this court, that where an arreft (hall be by 
** virtue of a capias ad refpondendum in any 
** county, and bail (ball be put m there- 
** upon, and the plaintifif (hall think proper 
afterwards lo declare in a drfrerent county, 
*< it (hall not be deemed a waiver of bad : 

shut the recognizance ef (He bail lha|l he 
** as effeftual for the beneht of the plaintifl', 
and he may proceed thereon againll the 
t* bail io the (ame nnfanner as if the pkincilf 
** had declared againfr the defendant in the 

“ fame 



tilt-biliilWtt puit 

w ih.” - 4 *1. 

Which i^ute wtkh6tit doubt hdn taken ewsjr ^l»ch roi^ 
the writ^ tep»tm fe that no¥f> , 

ri»e defetedaHCWftiwi be found in the county ' 

whhre the ikpi^s tdbed> the piaimiif's at- 
torrieyj «U «« o^e copy of ,che af* 

jUmviti hiMted bf thft fiiacer for the' county 
where' the writ ifltedj"inay make out i 
ripifti (M •bleh»re) Into ahother eounty » pay 
idv' fot fhdicopy of the adSdereit » ftatnp dud 
paper j/k * With the new 

fi/< irfi i .fea! ja. j wkhobt haying any 
i^urn*«f tltt hrft ^ 

V*An$thtf'reaibirfdi''hd¥iiig<tbe itfiatum was^ neaiibn fev 
that rife plainrilflOft’his bttity'ff he declared *>*v*ng iM , 
Hf any otfcsi' hvnnty thaw ^at Ih whieh 'the *®***“®‘ 
(lUjftftJif fflbed i l^ri 0 , 137. i fo that 

fhe^dKftndaftt lifred »h any other county 
thita that in which the plaintiff intended’to 
- try his (Sarffej he was'obhged to have a 
fafttm 'taptOi to arreft* him, and which ne 
mt^hc rffite in the flrft inftance, though the 
foggeftioh 6f the eipiai having iffued was but 
halon i yet H being benehoul to all parties, 
was readily aciquiefeed In, bcirg one in many 
inifances to iHuArate that maxim uf law, 
that in fiStitnte juris cmfiJHs aqultas. 

If the defendant fives in a county palatine, Teftatam 
the Writ hi that cafe muft be a teflatum cafiaSi ifloe m 
diteAed to the Chancellor, of Chamberlain, ” ***^ 
i^e. of the ebunty palatine, as original writs 
do not run there, (fof the court in this cafe 
does not immediately Write to the Iheriff', as 
in other eife^) : and the Chancellor makes 

M a out • 



arr«ft the ttefimdant, bdt not ^th%)%iibC ' ^ 

Dlrtt0NMfS tc h^difir*O0il lAk^ 
$»9i/ttf awi OviT^kf^mp iimj[ 

Ch<fler. To tlie Chaml3er1ain of ddr county ‘p^atlne of titjfer^ 

of tb his deputy there, greetlug, •(2Kr« ' ^ 

LancaAer. To the ChaiKellor ot.oar countyirp8latiig» ot ltu§cup»t 
or to his deputy there* greftiugj * i i 

Durham. To the Revercocf Father in Godl> hy permif- 

Adti Ijofd* illfhop ^ Durham^' br td hfs‘(iJftahCelIor thert, 
gwetmo, \it And inftetd of fayiff^ Che writ,’ 

** couaty palatine fay, 1[ ettr ; * 

nf * 4* ^ 

T|(^m ca- Gesige the Third, by the grac? of Goda.of 
pUs to. the Uriiatnt Irance, and Ireland King, De* 

Wcafter. ^?nder of the Faith, t^e, to |hp chamberJam 
of our county palatine of Latu^er^ or.tOthia 
deputy thcre,greet»ng, we comcnandyou>that 
by our writ under the feal of our i^d county 
, pdatine, to be duly made, and tp be di- 
re^ed to the Ihcriff of the faid county pals- 
tine, you command the faid lhen0^, th^c he 
take, Join Kaeity late of, fife, yeoman,, and 
Richard Rocy late of the fame fdacea. yfonaan, 
if they be found in his bailiwick, and them 
fafely keep, fo that you may have their bo- 
dies before our jokices at W^minftery on the 
'tnorrow of ^edsy to anfwer Ridutrd Fmty 
aft. a plea wherefore with force and arm. the 
ciede of the faid I^thard Fern at 'London they 
broke, and other wrongs to him did, to 
• great damage of die {sAd^Ritifard Ftmy acid 

g ift our peace; emd alfo chat the faid 
tnay anlwertte fahi'/2/«Ewrd, aoowdiag 
be cuftom of our courcr of Common 
:h, in a certain plea of frefpaft on the 

cafe 



to.jthe d^ta«g9 of 

laid i?/ppf# (^fW of fifty {^(|»i yaq^. 

whereupon our fhertfis of Lenion returned Co 

our }uCt»x$ At at » certain d«(f *■ 

now that •the fatd Jobn ifnm was not 

found in their fiailiwick j whereas it i$ tcfti-^ 

fied in Our lame eourr» before our juftices,*«» 

that the filiidi lurks and wanders in yOur 

laid county paltdltnd t Knd fta^e thete this 

Wri(. W itijtefs /^atider llordf 

at ^tfimnjbvx the 9th day of in w 

23d year of oor fei]^. 

The like form will do for Ott^ 1 but for The like to 
Hwhm fay, ** We cUtihHatii yeu^ that under 
*** 4 he Jial'e/ yete^ hffibeprkk, ta he du^ nhnfr®"**®’ 
•^'eHHd^dtrtSed to *t%e fitaiff ef the eounq*J^ 

** Durham, ■yooToauft thi^feddfiienff to he ehA- 
maniidf- that he tuke Jbhti Knott, l^e oft 
»* is h» *the former. ’ 

Ch, Pdt. of LaneafteTf teliatim capias for Ptxc'pe, 
l&ebard Penh againft Jelm Knott, late of f^c, 
yeomah, trt^ zt London, and alfo forfifty-lix 
pounds on pronfMlep returnable 6n the mor- ' 

row of 4 tt Sonis, ‘ ^ 

• ^ T, P% Attdlrheyi 

1 , I • - r* 

•Take it to the filozers of Louden tto l^irt 
pay five /hilijogs and (iKpetke, leial ooe 
IbiUing astd cwoprotre. if the ^hendaiw Cm lue potts. 
ima^ta any of rhct Olntpie porcH as 
ii^x, Kmimt^ifHsthtt, Ximee, ojt SMcatitcii >it 
n. thi»agttt\chat a t^*itmt i» nece^ry,‘iim- 
withfiianding the ntw^ rub otf fJthirf term, 
aa ahen a nooififauer ii«r tan anqae ports 
(though many make a tafi//;/ on)) ; , ta cfiac 
^aft the dire^ion of 'the writ iBuii be, Ttf 
M 7 ** she 

a 


>e 





cap. 

Itovcr, 


?f«edpe. 


« tte ^ 

*‘ itf/uti iot r^; . Vide % j *ut 

to ihl*Tlfirc^ by the gcko^ dSCibitJAf 

greeting. We command yoo/ thsrt ycaAwe* 
M^bn Vtnnt late of Pet^, yeonliiH't 
^iitbard Ree^ late of the* fame place, yeo- 
mant if they. Iball .'hf* ‘i’” 

vrick> and them fafel^ keef^/o that you may 
have their bodies before our jullices at IVeft^ 
mnfter on the mofrow of j/iU Sotds, to 
faiir Rtcbard FttnHf in | pin, wherefore 
^Qtye and arms the ejefe or the fatd Rtcbm^^ 
Jidatdfivne they brplu,ai^ other y/rgt)^ 
to jiim did, to thoigreht^nage of tbeiaid 
Hftbard'f and agyinil^ »our peace ; and^>ai«a 
tbit the faid ^ob» ntay anflver the faid 
«ry, according to f^e puftom of our court pf 
Cdmmon Bench, in a^c<;rt 4 in plea of trejjpiafs 
on the cafe, upon promifes, to the damage of 
the faid Rubard of one hundred pounds $ 
and our {hq-i£of'jQ^/», lU a, certain day now 
paft, rytPrnea to our juuices at 
that tfae«^d,^fh* pot foupd i^ hi* haili* 
wrick's Ivhereas fC ts te((ihed in our {ame 
eQttrt» that the ^d lurks and wabders 
op nod^dowp it}j your bailiwick t and have 
* youcdiienBttbift w^{p> . Witnefe 4i^a*t’dfr'tj^rd 
JlWi[^#Wlg4l 4tr tb« pth day of 

. ^ yipanofouy^rf^ 

jgafl^ sj^n,pei^^9^ ^ 

fWl^pad»*9it $|ne,*h|}f(dted 

^****«??’l.*?^*^ ^ OUnUff ^7* 
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13ii^{btipaBHu|t 
sdpitbimptin) Ls 

*. (1 

iNiwc« npoo Tyna J ^ 


A. “ 

, i 

d< A ip « ^ 


' ' % CdmffWft Pmfs^ \ 

M -s * i, ^ ^ q 

ytdUW C^xnmoo cam 

^)aif, Wyfeu'^m^an “ 

with prdWls only, th#® tHe 'Staf* la <3w» i * ftfvcd. * 
c. a^. tnifl^s, *** That irt aO cifea where the 
.** daufe df'aftion fhaH itefawiUftiB i«n 
**’p6iJnA ^91^ upw«f^y4ii any <to«k>R 4 isaKt, 

« the dt?fottdanr'<h*ti‘afSt bf 

ft'ijf bl «'C«^ of 

co|^ wf tbcb f*o^& to 
f® .Imdcrvadi rlfeaW h® wr;ttpa ap "o* 

** tice* to fuch defen4ant> pt thpintetJ^ap" 
muh{ Ivl 4 mean- 




lc^}ee« . 

lA. B. ym areifi^^4^b 
frocepi to iBe intent that you )>y'feii^M- 

mgpm tiniiio ^tGm* 

mH Bitm% tiP^tho retmt peuig Jk/i 


Thefor«of\ GM ^grCSci 

0 coroiaon (S^t BrUinhi rS^ee^ atta l^fiitnl^>' KTiok* 
ctpUi. We^oi^r tjf cfc. to the 

firMpH, grc<^!‘ Wo ctsthmind 
lyotf’ take ^t>erit\ 'of 
11^ vour flftciSerf RtSford Ute^ 

thcy’fliaB be 

found in' yotlr balllWictl^ an'dxtheon ftfely 
keep, iti tnat yoi}<may}ha«r« their bodies 
fore our juflices oXWeJtnAiperi on themor* 
Thi* capiat t(y^ of M SoulSf cofxaofwer John Dernty in a 
inil do IB plea, wherefore with force of arms the clofe • 

defct^Se^ ** 

tmu^ covel broHe‘» and other wfongs to hftq did, to the 

«tnt, &c. be great damage of thd fald ytA*y suid againft 
in^ only to our peace } and have you there this writv 
Witoefi, Me»mioic Land Lomynroagby at 
Wejlft^npery the 9th day of 7«/y» w the tv^- 
ty-third year of oar reign. ^ 


, > Mr. Beier RiAertSy 

Nonce. ^ Yoa ^/erycd.wHh tfeiaproeefsj.to the 
JKtte^’J^^tcWUtn^ liy ywr ajttcvney, ap» , 
peat* h 4 «tM»ia^aj^tjl't-Qf 4>tninoa- 

g teas, at the returis therepf, beings t^c; gd 
4y frf Nwemiet toy<l^rdc- 

boftanS sn4*w>ff, (§t, 

jltfJfVb Uii%^X 2 \\}pn¥ * ’ ** 

fencf 




it0! 

narm^' 

and-^A.'*' II '♦ ft »>♦*> • • 

In «' ikdt pfoc<fr^tlaiNM^laM^^ 

there ai» ^ 

*ft» “ 

reia 



tionV'f 7y'- ' 

' {»errice<ih tne day jt regiHary a 
^72. } 'hnd If d^«d by a pdrfoi) «h<» «annor 
rtad'flit write ie’is Dad. 'Ae^, & Prac, C. JP.* 

34. 

Ifthe prdee^ be agiaii^ baron and irkg^oftha* 
fervice on the hvfbind is fufikient fbf'batte|^fwrti*il f«»®» 
and if'theiiKdi>aAd 4 ms «oc '^app^fi'lbif 
himfelf and Wiftr, plaintlflf^y enteraniap' 
pearhnee ^r both, ^amk 1 

apj. 303 nB.-edit. * . sr t '* 

If the adlion b« joint, agaioA twotOTlirioretfj«int, both 
perfons, each muft be ferved with a fopjrof ““ift 
theprocefs. ^ ». ' * 'li is fervfd^ 

Irrbgtriarrty In firtvtfeft'df pto(rfc!i’fti«v»lJ(4lr^ 
cotwpiained dTlAy'tftWe^ftHt 
jodgitteht/'bdt aor ‘lafter; * Wa^i HHf 
a Barnes Hii, ‘ *»' ^'^*-** \ *' inKriocotory 

If AV^oceft'‘ft^*dii«ftiea* juasfnw"** 

pala^e^ die<^fehddbd be fitryed an^hi i( common 

h cody ^'‘the pfoceft* » amt not'jwee^ane 
“ t .1 ■ mandat# 


palattnct that frotn Cto ‘^ 0 ^ «r 

tQ be ferved. 

If complaint If the e«>fnplatii»’<»r any irregit<i 

“ ® u. Jvity in the procefti ojfk fiotiee ftibferiM, 

nt^ofpmer# ^nuft MnfMi'the copy tatf|» a^davn:) that 


rv'« , iS.UiiVSA i 


copy to afl 
davit, i 

A niiltalce 
{vocef^ \M 
cvred by 1 
pearled 


h*i i^iiMstsjtiLtAijjjamxMnaaM 


>‘^MSLsjutsmm»i 


Capiai prt 
cantiauiuice. 


terju ^ _ 

plain of irr^lAa^rft^of firoc 

Notice muft be given on fervice of poisjsy 
though the wrtt be fpeCial, and dt^ abp^ 
ten pounds, Rep, i^'RtaSt. C.^P. 1149. 
cefs ferved without any notice t<y appear is 
void. 3 td. 100. 

Copy of prbeeft being tendered to defend- 
ant at ins houfe, and he rtfufing to accept 
it, h<dd leaViRg it there wal good (ervice. 
2 Sartust 735. N. B. This means at the time. 

Frocefs delivered without the fiUcer’s 
name to it held good. Rept(^C*j tnpr, 106. 

{f the defendant cannot be taken on the 
iSrft wtit. Of ferved with h copy of it, as the 
cefelhalt be^ and you* don’t j^opole to out- 
law hitn, fete of^ a mprao by eenttnua^M, and 
in that cafe y<m need not put the words, *' as 
•* for ihe pwe- 

<dpe left vrt^ the hlaccr b«- the 'words 
** tt^hi per tptttinttanu” which fliews that it 
U the fecond writ i and fo the fame with the 

third. 



you pr«)j5#$di;^tj^ltusti^cy» i^, b 5 - ''' >'} 

fimies ap^e n^cK^feof^ . ‘ . > .= . vi^ 
pay,fign«g «?ii,'ftiai.74..'i ^rj. , •.•=-••;«*<• 

Term, and return«bk.iR Miim Ttrm fellowf? 
iiigfe.«i^08 I®"' ; „ 

tiff is<iiabie'to•’tf«|^aii^^«fm;illtS^%^p^ ^ «p> 

KtfPti for h« cwn<K jttftiiyviii^ckr.^^i^ - / f 

imgftkr.ftHtufs. $WI4s J^tir 4 S^k, L " 

'■■ Tbecoftnt «aii .laftklid wef|)SP;fVO««^'*»i|d<^f ®«r 
Ijfo.sm attacHmeWP><>f ppiwkgfi ^diQugh: .w * ^fe ^1. >■; 
itf iMWiire aQ'<»-igtQi}|^^ . . CA^f * 


J ' r - 

' ' I » .' ■ 

B ail, BaUmm (fixitn. the Frmh hauler ivfinitioi> «# 
which comes from the Grtik bA^4»i!, bail, 
and Cigpides to deliver ioto haadsj^is uf^do 
our coininon law for the freeing or, fetffog 
.at liberty of. one arrefted .or. igiMj|Jyed 
;upoi> any a(f|:ion, ^ther civil or..o^i|iial, 
on (vrpty taken for his appearan^ day 
fjod; place certain. Bra^, lii>rS^ ?• 

'fvS. . ^<-. *r 

,< The reafon why it is called,, hftiL^hf- 
eaufe by this, meana th&.paj;t3Fo.vPcf^>’amed is . . 

delivered intp the .hands of Jthpfe t^ hi^^d . .;.. . 
thenofelves fcM; bis forth-doming, fo 

a, fafe keeping or, protection from pnj^o: 
and the .end; ^ bail, is, ..tp.^isfy .tt)^ ,Vpn- 
demnatko apd ppfts,. <y?, ^fender theji^cod- 

•• •:. -^r .'. • ■■ •• , . M 


ire 

.rrtllfetKHift^'% OUT law books, as fi^^7ing 
one ’'{ifjfd iSme ihing, and tit 
ndtipn, that they favc a map from ihiptifon-; 
nheht jh gaol| ‘btsfrieiids under« 

taktftjg^ frSr him,' before^^certaih’ jicrfons for 
that puffer' authhrizOd$; Wit' Ifr ftiidl ap^ar 
at a trhet^fh day, ‘and anfrirer' i<diattiver malt 
be obj^^d 'to'hirti'th a li^al Wayi ' a 
P, €. ri'88. '4' Infi. r8o>^lne ddeWiffiircncir 
hi -that a rtiatii^ niaTttfieri^s Httl bareljr his 
Sureties, and cannot imprison him themrelves 
to fecure bh a|)pear5in<Ss,' ‘as hh' bail ' may, 
who are looked upon as his gaolers, to whofe 
cuftOdy he is committed, and therefore rhay 
take him upbO' a Sunda^t cpnftne him till the 
nCict day, antf fheii redder him/' 6 Mod . ' i . 
Lord' R^mon'd 706. m Mod. ay^. 

Kb »tiornc7 ' By rule Mich.’ 6 'Geo\ 2. ** It is ordertid 
tpbe bail, o' by'the lotd chief juftice/' and the- reft of 
**'.;thc'juftices of this coi/rt', that frorh and 
♦^‘■"aftet the laft day of this term, ho attorney 
“ of ^is or any other coiirr, or any perfon 
-■ praaifing as fuch, lhall ' be bail, in any 

. »*, fiilr Or aoaon depending in this court.” 
Anxtorney Notwithftanding this rule, it has been 
may be bail held, that an attorney, though lie cannot be 
allowed to juftify,' yet he ia fufEcieht bail to 
fiirrender vifithdut juftification, Jackfon 
),t/' *,*.• fyhid&j'i'Biack. Rep.'ixZo. 

■ ,'lBy role Hil. 7 Gya. 2. r* It is ordered, 
that hb fheri^s' bfficet, bailiff,* or other 
J^'p^rfO'n corteerried in the ciecufion of pro- 
***’ cciT^ lhall be j|»crtn.ieted Or ftijfefcd to be- 
,** '^Contie bail in any aftion Or idit i^ependih^ 
<^ -1n this court.” 

It 


iijig oi^ljcl^ ;p jphc, .fhwiff ton. 

w,?rping JWi'c^ pc. apd , wbgi, ,iiwi8> fecu^ty , tc^. 

the jBiepflT foti.h-is brother^ iand fofaicrly 

bs»fl a thet^^a f9«: fcryipg/viiriw ao.d 

making arjcel^s, is,-v^thip,,th^ abpve .nijes, 
for.^the rulf!^ is tob^diaj.^upon ptiociples of. 
prudent jealoyfy^ and ^tercfore the, jQourt. 
would not. fet ^ precedent, for. evading . it. 
Moll(ird y^Britebajrd^ a BU^ck^ JBep, 77.9. •, 

^ Perfons.Qujclaw.edv.affcr . judgment canhoj; 

i^e ' . .- ■ • . . ,;.■ 

^.Fr^nchj^n. .wr^ had r^ded .in ^England 
fjvelvc .years,, in a 'houfe at 45/., per anHum^ 
as a fador for, Birmingham goods, and fwori^ 
-liimiclf worth aqcw/. in . the,, bank oi.Paris^ 
but Jiad no conitderable property in England^ 
was admitted to judify as pail for i 8 o 4 ; the 
defendant being liimfelf a foreigner. Andrr»> 
^ejnell, the other bail, not underllanding 
Engltjbf Anfclme was fworn to interpret,, and 
upon examination was alfo juftihed. Chriflie 
Y. Fillene. <3. Black. Rep^ 1323. /. , 

It is no objeftion to bail tlrat .Ife lives 
withip the verge of the court,, wttbopt.ntbcr 
fufpicious clrcumftances attend it. . . a plpck, 
Rjp, 956. 

, The defendant, having been; arretted,, awl 
put in bail to the IberifF, you it?utt,..if the 
writ of capias be in London or MiddU/ex, pjtt 
in.bail above within four days (cxcluttve of 
the appearance day, or Quarto dit ppji .of the 
return of fuch writ) ; and to, prevent- a-nnif- 
tajte of names, the jbeft .way is to get • Ihorc 
copy of fuchwrU at the filacer's or tticriff’s 
office, and the fum fworn to, or the bail 




A famiwM^ 

officer withia 
the afaigve rale. 


A FtencltinM 
permitted to 
juUify. 


Bail wlio live 
in the verge 
of the com c 
good. ■ ' <■' 

Within what 
time to pot in 
bail in Lon^ 
don and Mtd. 
dlcfex. 



J( 

U 


i 



b(N|ii><MiiJ^ - Ryk' Wi i 

bta.{f (nipped «« 

SkStmdi^, tiiit*fnay be put in tbe hext d«f| 
aiKl will be reguhu*. > ^ 

Heno to put in hail in town on a capias. Go 
to>iMr. Rah»-nt the filacer,' H6^, 4. flare 
Court, Teigpffy writ an ^bfiraA of tne writ, 
the namet and >addltion» 0f the bail, who 
will enter them in his book kept for that 
purpofej and he, or his clerk Mr. Evans, 
will attend at the judge's chambets with the 
bail, and cake the recognizance j pay him in 
term time itti. in Vacation i^s.i if tricen 
at the iudge’a houfe |wy more: but 

if the filacer cannot attend, the recognizance 
may be taken in his abfence on a dgUblc 
v^. ftampi parchment, called a hast piece, 
faefoce a judge, upon bringing a true abftraA 
of the writ. Rule HU. 8 Geo. II. the form of 
which will be as follows: 


Bail piece. 


Ui fhff C^nmon . 

Mt baeinai Tfrnr , in ihc itaenty fourth •v^r ot ihe reign of K.in^ 
Ctorj^ ihr Third. 

Lci*Jen (ir) C 4 pia« a,.ainft Richard Ft rtn, UMjoI Lurdon^ yeoman 
t} Atforaav? J Dert ^ »oi lOt/ pon pri 

* ic i*”^*** r««fnabie on ihc Morrow ul ^Uooih 

«wDrf.nd«t.X ;»ft,.v.tl>r5o/ 

BailarCf Ricburd Krox, < t Flrrt Jlrett, Tew'ow, rwcMer, 
and 

nlteik Jtll^ Rt-7yiblh FStntt^ xA GutUr 1 ant, Cncoff^ae^ London 
knowledged^fiftt 5 fiivcrlmun 

IheWefendint boun 1 1 ico'. 

Fjrb of thf Btil in i;c/ 


If the defcn<*- If (hC defendant be not prcfent, and docs 
antitnot pre- enter into the recognizance, then the 
^ .bail arc bound in double the lum the caule 
' of aflion is fwotb'-to amount to. 


The 







The tfa«tMl)»lifdTwo<mtf m 

ptrfiat» h^come bound flK&>gpa)uMws become b«i, 
and n MS b^w iwW, cM oOtiee givett to “•* “®*'“ ^ 
jyJhfy /int U irregular. Y>^Xiyf» t SUd» L i?,rSS«! 
iiflp. xiitf • ' 

In this c«fe you dcduS; from the tecs to the 
Blacer the (lamp for, the bail piece* or. 

« You C /Ar if pare^} do The cond*. * 

acknowledge to owfc unto the pbinljff“®‘*«^*** 
lOo/. i you tbt betl) do levetally 

acknowledge to owe unto die pdaufit^ithie 
fum of 50/* ft pieces to bt levied; upon 
your feveral goods «od chatfolt* Iftods and » 

tenements^ . upon condtciontjebat tf the 
defendant be condemned iir tWfaid'a^toa* 
he (liall pay the condemnation inoQey» or 
render himfelf a priibner to the Pktt for 
the fame i and if he £id fo tp do> you 
{nmtng th^ hail) do undertake to do Ic &r 
him.” 

When the bail is put in, give notice In 
writing to the pUintifl's attorney at foUowe : 


In the Common Pleas, ' 

John Den ft i Plaintiff, 
Betueen and 

Rtchatd Bentf, Defendant. 


Take notice, that fpecial bail was this day Noike of 
put in with the Hlacer for the defendant'ln B.it. 
this caufe, before the Honourable Mr. Juilice 
Gould, at his chambers in, Seijeaats hm^Cban- 
ctry LanOf landen, and the names are ^uiard 
Knov, of hket-ftreett Londoa^ jeweUers apd 




tom a^. of 

‘<i7#*. > - • youK, &e. 

’®b Attor* y, K, at«>raey for 

ney for plaindGT. dtfendiinc. 

> * * ' 


ir^ l»il If they .are fattie itt are bail to the fiie- 

oii|M by the fiflfj t^ert' is no neceflity to fay to in this 
w tNy' ftili id «iutfteU 

^ "(though the plaintiff’s attwney does not rule 
Mcepted ^e (heriff), and may be compelled tojuftify 
'by the folloiaidg role vf M. 6 Geo. a. 
thsereas it iai been tdttdfy pr alii fed in this cm^t, 
in nil ittfes where bail honib bnve been iakent that 
if tie fame bail taken by tbe'flieriff be put in 
dbeze, that Jueb bati /baU not be excepted agaii^, 
hut fitall Jtand g "odmd be ab/olute j Jua^ Where- 
as fitch praBUe bath been femd to be inceniie- 
tdent in maty utfiances, “ It is therefore or- 
** dered by the Lord Chief /office, and the 
** reft of the juftices of this eburr, that from 
** and after the laft day of this prefent term, 
** in kll cafes wherein bail bonds fliall be 
taken, and the lame bail is put in above, 
** the plaintiff may except againft fuch 
* « bail.” 

Aa<l if.tbiiy At>d nnlefs the bail fo excepted againff 
{bill joftify thtinfelvcs, , or other bail be 
* WST" 'who Ihatl infti^, within the time li- 

^paueldfmay limited by the roles of the court, the plaintiff 
ysBOMd on thay take an aiffgnment of the bail bond, and 
dKiMllbBa(l,j^^g^ thereon, imtwithftanding he except- 
to the fame perfbtts when put in as bail 
* iixnre, Barnes 63. 74. 
to , If the plaintiff be difatisHed with the bail 
U sodajrt* above, he may except againft them at any 

time 


LJiliiiii 


limVl iwet^ after notice' given of 

putting |n the fame. R, M. 

Exce^loQ naufl; be in wricingj entered in Exceptidib 
the hlacer’s bookj or the bail-piece) and then 
flou^rpttft be given to theplaintifFs attor- 
ney, as follows : ** Benn againft Fenn. I Notke. 

have excepted aSa*oft the bail put in for ^ „ 
** the aefenaant tjt tbu caufe. Yours, , 

** J. D. for the platnttff," t -«» 

If the exception is made in term, and. in 
time, wherein notice may be given to jullify, *** 

,the baii muft juftify themfelv^ in court (or , ^ 
by^ confent of the plaintiff’s attorney before 
a judge), within after fuch excep- 

tion taken. Trin. ^ & 4 Geo, 2. But if the 
exception be delivered fo late in the term 
that there is not four days left, or in the va- 
cation,, then the notice to juftify will be 
for the firft day of the next termi and 
notice muft be given of fuch juAiiication 
two deffS, exclt/^ve of the day it 1$ given ; and 
jif Sunday intervenes, then three de^s notice $ as 
for inftance, bail is put in the lOAl^of iVis- 
yembeTi exception taken the i iii&, the notice 
muft be given on the x'^tb^ to juftify the 
1 ithy and Frid/^ is good notice for Mordent 
bi^t Saturday for Mondt^ is not. ^ . ,h 

By the rule Sfr/», 3 4 Geo, U, l| isM‘<*l»PSr^ 

** ordered, that from and after the )aft day 
** of this term) if fpecial bail put in by the ^ *** 
defendant be excepted to,, the defendant ^ ’*,j 

** lhall perfeft his bail within four days ^ , 

** after exception takenj in default whereof 
the plaintiff fhall be at liberty to proceed 
** on the bail bond." 

^ N If 


r--'i 


If 'the falribBIttt put in are to juftify^ theit 
the^nhtide'df jdflifkation will be thus : 

In the Common Pleas. 

Detm V. Fain, 

Koiiceofiaii Take notice, that the bail already put in 
trfyioetbe for the above defendant in this caitfe, and of 
Sum oail. whom you have had notice, will, on Friday 
> • the t 4 th of this inAant NevemheTf juftify 
themfelves in open court, as good and fuf- 
, ficient bail for thefaid defendant, dated this 
lath day of Nowm^a*, Yours, 6?f. 

Mr. y, K. Attorney J, B. Attorney for the 
'Ibr Plaintiff. Defendant. 

to jufiify in court. The evening pre- 
c^^^ing^theaayofjpftiBcation, an afEdavit of 
alcove notice is to be made on a treble 
fujp|A|ty fti^mppa^er j ; which is to be fworn 
before a’ Judge j pay for the oath aj. i then 
, fp^^ to the j^laccr, Mr. Rohertit to attend 
^wich th^ b^H-piece, or book in which the 
lurries w the .bail are entered, ztfFepminfter, 
pay.hini forC 4 me $s. give your affidavit 
CO a ferjeant, with inftrudtions thereon in- 
ddrflrd, ** To move to juftify the within 
** bujf” and a fee of lOJ. 6d. : have your 
half ready at the fitting of the court, who 
wilr^be called for, and when fworn, pay 
t|ie ftes of the cquri to one of theciiers, ztz. 
j|j. 6d, This being done, ‘in the evening go 
the Secondaiics Office, No. i, Kiiifs 
Walks, in the Temple, and get your 
’^fule for the allowance of baifdrawn up j pay 
^ Kim 41 . 6d.i ferve the plaintifTs attorney 

with 


with and ie U a rule m 

in ail cates, Co ifaew tho, rri* at th«> ^ 

fame time, ' 


In the Gofamon Pleas^ 

John DtnHt PlaiotifT, 
Between > and 

Riebard fem^ Defendant* 


1 

ss 



•'iW 

•«A 


Q. Clerk to £. H. of, ftfc. attorney for Affidavit «f 
the defendant in this caufe, makech oath the fervice tH 
and faith* That he did, oo'^e ajd day j***, 

of Novmbtf inftant, ipecldwdJy' fcrve J. K. ** 1 

the plaintiff’s attorney, with a true Copy of 
the notice hereto annexed^, » ' ■ ' 

If you ferViff the levant of plinMtiff’’s attor- 
ney or clerk, fay, “ Served Mr. J, K. the 
** phtnhff’i attorney tn Ihti VoHb a true 
** copy of the notice hereto attntxidy 'tydd^^t^ 

the Jam to the clerky or ferkfant of the feud. , 
“ J. K. at hts botift in SCijcadt^sJlnny /aBIteet- 
** ftrret, London." 

To fave expence of ferjeaot and' court Ho„ to jofti* 
fees, the attorney fSr the plaintiff* freii|uerttly fjr at chant* 
accepts of the bail being juftified before a ^ 

judgi"; in this cafe the plaintiff’s attorney 
attends in perfon, or gives a Sotelo thd fila- 
cer of luch his confent} then tikfc the filahei^ 
to the judge’s chambers, witfi ^ 

willjuftif, befoie tie judge. Pay the plain* 
tiff’s vornev loi. 6 d. filacer 5J. 4*/. ' 

But if the lame bail that are put in are Ofaddiog 
not 10 nifiify, ard you i lean to add and juf- hail. ^ 

tify frclh baii, 1 1 tn-it caft, before the notice 


to juibfy luch bail is given, ^'■you tnufi add tl 
** bait to that already put 7», before the tint 
N a ** tba 





IS# 

<i. /tft tlx juJRJkaHmef fiukuMaKhtU 

f ,, it Mtfuttdi M wUi appear b]^ the fallowing 

^f'muft*be Mtch. 1 8. Geo. 3. “ It IS ordered by 

jut iT ILtorf “ court, that from and after tbe laft day 
Bouce of juf. of this prefent term) no perfon who lhall 

^^tioncun tt become ipecial bail fyr any defendant or 
eegtren. «c defendants, in any acWon or luit depend- 
*f mg in this court) ihall be permitted to 
f juftify themfelves in open court as good 

' ** and fufiicient bail for any fuch defendant 

or defendants) unlefs fuch perfona did ao 
** tually become bail for fuch defendant or 
' ** defendants, before the time that notice for 

*' the juftification of fuch bail was delivered 
; “'to the plaintifPs attorney or agent.” 

' Ad^uonal * If ^rftpr exception to the bail put in, the 

^ bail a.e to defendant wilhes to add further bail, the ad** 

juftify.ihough ditiondi bail muftjuftify themfelves in court, 
' ^ ^^*1*'* vuitiin the four days after fuch exception^ with- 
> ' * out suiting for a new notice } for this court 

I ^ does not oblige the plaintiff to make excep- 

tion to fuch new bail ; and in default oi 
jtfftifyiflg, he imy proceed on the bail bond. 

By this rule, it doth not ftrike me that 
there ts any necefTity for giving notice of the 
addipti fuch bail feparately, but a notice that 
they are added to the bail already put in^ 
^ and that they will on fuch a dityju^fy, wHl 
^dov * 

In the Common Pleas. 

. Jebu Benfty Plaintiff, 
Between' and 

. ’ Rtcbard Penn^ Defendant) 

'TTake notice,, that . Mofest of Btde/s 
merchant, ^nd George Tluke^ 
w nattOH-Streetf near Hmornt ^the county 
I • • * w of 



lit 


of broker, did eh!» dvenhig 4dd 

thcmfelvts to the bail ulready put in rer the 
defendant in this caufe, before the honourable 
Mr# Juftice JVnrrr, at his Chambers in Ser~ 
jemh^-InUt Cbancery-lenct London \ and that 
they(the faid^aroa Mojts and George Duke will, 
on Monday next, joitify thetnfelves in open 
court as good bail for the faid defendant. 
Patcd the day of 1783. 

Your’Sj, 

To Mr. G, H, Attorney J. K. Attorney for 
for the Plaintiff. the Defendant. 



If you add but one to the bail already put 
in, and he with one of the other juftthes, * 

then your notice will be as follows, after fgch 
one has been added and put m before th^ 
judge according to the new rule. 

Take nouce, that £. F, of, fs’r. w^s laft Notice of 
night added to the bail alr,eady put in for tlfe; adding and'^’! 
defendant in this caufe, with the filacer, be- Juii'fyiag 
fore the honourable Mr, Juftice Nares^^ux. ^ * 

Chambers in Seiyeatts-Inn* Qkancety-l^iftMLm^ 
don } and that he, together with ^obn mfm, 
one ot the bail already put in fqr the fod 
fendant, and of whom you haye n^d noyc^e* 
will, on fnd^ the f4th day of this Inftan** 


A^ttfia^r^juftiiy then^elves jn ^en as 
good anofuffigient bail for the faidd^endani* * 
Dated, 6?r. ' , , r 

Ti^c the added bail to the judged efiafo- 
bers, with the hl^^cer } pay him for ^di^g ' 
yr. 4^. and then yon proceed tp luttify as 


catiooj 


:ac^f 


^ order 
render. -j 


to jtiftify. One was allowed, and timfe given 
td enquife after the other. On the fariie 
nij'hr the fame bail, one not being juftified, 
fittitnitred the defendant in dtfchaj'gc. 
Crete m' ved for an af^achment againft tne 
ilitiifl”, frti not bringin'T in the body. H'alker 
fieweo f >r cau<e the hiirtr it'r} to do which 
the bail nerd nctjuftify : and of thit oj inion 
was the court, and diJch„rg d th * rule, upon 
Cr'fslc\'s conit iiiiig to pa, ll t rod of the 
frivolous notices to jullify. Alilirje'f v. Mor- 
ris. ~ Black. Pep. 1179 

Upon the ij '1 of N<^%em^cr 178J, bail 
above was pti- in, and ey e[ 'ed to upon the 
day of juftihration ; die bail brought the de- 
fendant ihto court, and prayed th?r they 
might be at iibeity to furrender defendant 
without juftifving. Court held, that the bail 
'might do th s, and illowed the fui render} 
and Mr. Juftice Gou^d faid, that two per- 
fbrts, not worth a groat, might put in bail for 
the ptir|)orc of rendering : Mr. Prothonotary 
mentioned two *cales wherein the 
aboVe pridtice was eftablilhed in this court, 
viz. Jdckf&n V. MorrBy and Rtcbdrdjon againft 
T. 1783. fVatdk ohe, tsc. v. Bro- 

Alt teil fur' But iii two cauiba wherein the Iheriffwas 
repudovQr nihd tbc i^th 'of liovtiKWirt to bring in the 
^£r^er t>ody of ?he defendanhj it appeared, that 
^ deftott* upon the 1411'. bail were juftified and allowed 
mu io court: on the If tvembert the court 

Was moved to let the allowance allde, the 
/|miU being furrttotUiounyjput in and juftified } 
n4e. On tne'iy oiNivmia', ifxi hiade 
mbftdute.-^ I^'lhe hneao timr> the aift of 

" w fame 


ikine month, the bail furrendered the de- 
fendant. The court held, that as the bail 
w^s put m fuireptitioufly, they v;erc as no 
bail, and therefore could not iurrender , and 
made ablolute the rule foi an attachment. 
yackfoHV. Morns z B^ack. Rep. 1179. / 

The defendant had changed his attorney Cmnot 
without leave ot the court, and gave notice * 

of juftifying by his new attornev, held irrc- 
gular, and that phintilF is not bound to ac- leishei/ 
cept fuch notice. Ka^e v De Mattos. 2 Black thaoged. 
Rep. 1323 

One who is bail cannot be a witnefs in Bail oimot 
the caufe for his principal , thtiefore, if de- ^ 
fendant fhould have occalion to examine one 
of his bail as a witnefs, he mud make an af- * 
Hdmt that fuch bail is a material witnefs for 
him in the caufe, and thereupon move the 
court, that fuch bail may be ftruck out of 
the bail-piece, on idding and juftifying an- 1 

other in his ftead. Barnes 69. Sir. 406. 5 »rr. * ; 

Rep. 133. And as bail arc liable to cofts, nor for the 
they cannot be faid to be evidence for the pl«ntiff. 
plaintift*, but if he means to make the^a ns 
fuch, he may in the hrft inftance obje^ lo 
their being on the bail-piece ; or lathe nexr, 
may exonerate them at his own expence j for 
1 preiume they may to being fworn, as 
being liable fo the debt a^id cpfts, and there- 
fore intereftcd m the evcof of the fmt. 


f setting in Bail in the Country ^ and treatf- 
•mitting it, * 

.3 ^ ^ \ rl 

By ther4 Cs? 5 Mx !«. 4^ ** The chitf 
. •f juftice* ^e, of the diffhreny courts, And 
N 4 “ ch'ef 


||jl iimmmMp 

cbicf 'baroQ,, Ihalb or may* fey •one or 
** mofo commi^piU from tune to timo, 
** empower fuch and ib many pcrfons* other 
** than emmit eitorms and JslitutarSi as tliey 
jhall think fit and necefiary* in all and 
*< every the ofual (hires and cotintlfs, to cake 
and receive recognizapee of bad, as any 
perfon or perfons (hall be willing or de- 
firous to acknowledge in any adton or fuic 
depending in the faid courts, in fuch 
** manner and form, and by fuch recog- 
nizance or bail-picce, as thejuftices and 
** barons have ufed to take the (atne, which 
“ (hall be tranfmitted to the coart where 
**• fuch a61ion (hall be depending, who, upon 
affidavit made of the due taking thereof by 
♦* Ibme credible perfon, at the taking therc- 
** of fuch juftice or baron (hall receive the 
** fame.” 

3. *1 Power is given to die jufticea 
and barons to make rules for jufiifyii^ 
** fuch bad, by affidavit duly taken before 
** the i^id pommiffioners, who are hereby 
** -empowered and required to take the fame, 
and alfo to examine the fureties upon oath, 
** touching the value of their rcfptftive ef- 
rates,” The third daufe, ** impowew 
** jufiices of affile, in their circuit, to take 
** fuch bail in a ^fimilar manner,” The tourth 
and lad fcclion, makes it felony for one to be 
bail in another’s name. 


mwloagdi- 

feaihiM ha* to , 
piit m bail in 

jiSw 1 


-V S 


The defendant hath tjgbt exclofive of 
b afpfarance daj/^ in any other aty and 
^piy (than Londep or to put in 

icial bad I aqd that no bail-bond taken 
^|reon» by yittup procefs i(fucd out of 

?his 



this cpurtf put in jfoit« tiU after thn 

eight d^t txfbifivt of the a^enrante dof^ of 
anjr return^ upon pain of having all proceed-^ 
ings fet afide wuh cofts* Rule HUi. 9 Ann. 

Aa for cKaiuplCj if the writ of ct^tas be 
returnable on the morrow of Alt Souls^ being 
the 3d of November t the defendant hath till 
the 14th to put in bat), and the bond can- 
not be put in fuie till the tsth. Barnes 77, 

78. If on the morrow of Saint Martini being 
the 1 2th, the defendant has till the 24th 
(Sundae/ being the laft day). If in eigf>t days 
of Saint MartiUi then on the aqth. In 
fifteen days of Saint MartiUi then on the 6th of 
December ; fo that it is eight aays after the ap- 
pearance da/i or quarto die poft of every re- 
turn. 

And this bail muft be fo taken, that it may 
be allowed by a judge conditionally i and filed 
with the filacer within the Aght days after the 
^p^irana day of the return of the writ. 

The bail-piece is filled up by the dclend- H )w to 
ant’s attorney, in the form mentioned in •“ ^aii 
p. 174.*. then take the bail to a comtfiiffioner, 
who will take the recognizance, for which pay 
2r. ; and ic is ufual for the attorney at the 
fame time to have an affidavit in^iofied on 
treble hd. damp paper, of the judification of 
the bail, which may be fworn before the 
commilfioner who took the fame, who is by 
the aift of 4 y 5 6? M, c, 4. impowerea 

to fwear the iame, which was made for the 
purpolc to prevent the bad a further journey. 

As foon as this is done« prepare alio an 1^- 
fidavic of the due taking of the bad, which 
qpil^ be fworn before a cwaenfimaf (not the 

pcrfoq 



pv 

, fMfibn who (book the bai})«jM)i<ph js 

likewife on ft treble 6 ^ HPh^s 

being done^ annex the fftn)e to.ttufrbaU'^piecei 
' and lend t^^whole (o the agenMO ib 
thaj he iliay-j|et it filed wthjft' t4ji,1Hght 
days* 5 . i.rf t. 


Affidavit of 
the due taking 
ir«f bail, in the 
'«(Miotry« to be 
^orn before 
mcommiflion- 
not the 
^fctfon auth^ 
med CO cake 
^^me* 


In the Common Pleas. t> 

^oi» Denfif Pfaih/m, 
and" 

Rtclard Fenn, I^efendant. 

Thomas Jottesj of Newport^ in the t^uniy of 
BuckSi gentleman, maketb oath, and faith. 
That th^e recognizance of the bail or bail- 
piece hereunto annexed, was duly acknow- 
ledged by John Bro^Jin, of Ntwpart aforeiaid," 
grocer, and James Rogers ^ of the fame place, 
wrmcf, the bad therein named, before R. F. 
Efquire, the commiflloncr, who took the fame 
in this deponent's prefence, the loth day of 
ffovemher inftant, 7*. y. 

Sworn, fcff. 

Alfov It is ufual for the attorney in the 
country, to fend to his agent, at the fame 
time, an affidavit of the juftifi^ation. 

In the Common Plcas« 


John Dent, PlaintifF, 

Between and 

, Rstbard Fenny Defendant, 

' Aadavit pf Jibts Brotm, of Newptrty in the county of 
jaftification. R^cksy groccr, and Jenus B^ersy of the lame 
^ j)lace, farmer, bail for the defendant in this 
Rattle, feveraliy make oath m4> fayt arid 
this fl^nent John Bmtm» (of himfclf 
I Thkt he is a houfekeeper in Newport 

2 aforcuid. 



thtt he this <iepoiient is trdrth commiffioa*^ 
t«ro hundred {Munds over Snd ebove whdc uho took 
will pay a!! h b debts } and this deponent, 

^Ams ki^vrst for hitnfelf faith* That he is a 
houfekcenet*" at fi wp^t aiforefaid, and is 
worth two hundred pounds over and above 
what will pay all hh debts. 

Sworn, tS<, 

Upon receipt of the bail^piece, and affida- 
vit uf the caption, the agent then applies to 
a judge for his allocatur \ pay 5J. in term j 
in vaeation i2r. } then file the fame with 
the filacer of the county wherein the bail 
is taken : pay in term 6 s . ; in vacation 6 s. $ 
the agent for the defendant then gives notice 
thereof to the agent in town for the plaintiff, 
which will be as follows } and note, amongft 
fair praftiftrS, the copy of the two affidavits, 
arc fcnt with ftjch notice, 

, In the Common Pleas. 

John Denn, Plaintiff, : 

' ^twcen and ^ 

Richard httiUy Defendant. 


Take ndtrce, that fpeciaf bdft was on the Notice of 
11th day of Novemhetln^ktit, pbtinf for the^*'* 
abovenamed (i|efefl<|4<^y before E. F. Ffquire, " * * 
a commi'ffibo^r appointed tpuke fpectal bails 
in and /or flje^apijR^y oiF jy, and the names 
are fohH Br^n, of Newport, in the county 
of Bucks, ‘gfoCer, ^akes Rojrers, of the 
'feme place, 'far-mCri which have been allokred 
by the hondiiWble'MK J\tfticc 0 (mid\ and 
the baiKptei6e, ‘ tdgethee With* the 'affidavhf 
fhe du 4 taking tftfcfeof,’-?** ‘ptefl wikh'^Hie , 

’ ' - ' i* ‘ » ffiacer 


Placer i^F die .£ud ^countyit •* thttd tHe sfifa 
dey of 1783. 

. Your’s, &?!?. 

To Mr. P. C, otroMieyt 7»*A!^r Agent for 
or Agent for I^eintiff. < Defondat^ 
iV, S, The agent ro^,» if he thinks propers 
file the affidavit of juftiBeationt which is 
nfoally fent with the baiUpieeO (for feaf there 
fhould not be tune) after exeepcion> to get 
it fo as to juftify) at the fame time with 
the filacer, who takes two ffiillingS. 

This being done, the agent in town may 
enter his'Cxception mthin twtnty ic^St which 
may be done at the filacer’s under the bail- 
piece i and notice muft be given of fame to. 
the agent in town, who has few di^s after- 
WMrds tojufhfy fuch bail by afUaoit. 

N. B, The fame form does hs in town 
with refpeft to the exception} but in the 
notice of juftification, you fay, ” STfo Aar/ 
** vnU jufttfy tbmfilvts by affidavit** 

The plaintiff’s counfel may oppofe thefe 
bail iiTsthe fame manner as if they attended 
In perfon, and the judges may difallow the 
fame } for they are only conditional till the 
twenty days expire. 

If the juftification is infifted upon, affida- 
vit muft be made of ftrvice of the nodee^ 
and indorfe thereon thus 3 Dean v. jvxa, 

** Mr. Serjeant Bo^toit'haK a guinea, to move 
** to jufitfy tke vnthm iaU by affidv&tt,** Speak 
the over-night to the filacer, to bring the 
affidavit to Wtfimtnjtet i pay him his fee, 

I fthree ihilhngs and four pence. “ Attend the 
: ^CMC day, arid pay the court fees, three Ihit- 
l^ings and fixpence. But amongft fotr agents 
4 thi\ 



this is very feMom done^ as they i}ftiaiU](> sc* 
cept the juftification by filing the sfitdsvte 
the nlaccTj if not done at the time of 
filing thfc bail«'piece » pay confent ten flul* 
liDg% and fixpence i but if they juftify, the 
mk the allowance ought to be drawn up, 
and ferved on plaintiff’s agents 
When the a& of the 4 & y 6? Afi 
was made, in order to regtdate the taking of 
bails before eommifiloners, it became necef*^ 
fary for this court, in the l^thyear, tQ<niak«' 
the following rule t 

Before any bail lhali be taken by virtue of xbat a true ' 
the faid aA, a true copy of the .writ, on copy of the 
parchment, to which the defendant is to put on ^ 
in bail, fliall be brought to the commifiioner 
before whom fuch bail is to be taken j and p,ece Iher^ 
thereupon the recognizance or bail'piece mgrofled. 
fhall be fairly drawn and ingrofied on the 
faid parchment copy, in this or the like ‘ 

form, as the cafe ihall be, t>/z, *< 

The bail, yoitt Denitt of BlaMarne^, in RecognU 
the parifh of Settle, in the county ofza“<r* 

Tork, Gent» and Richard Fenn, of the 
fame, Gent. 

A. B. attorney fer } The defendant in no 1 . 
the defendant. S Each of the bail in to 1 « 

Taken and acknowledged the 10th day-« 
of Marcbi in the year of our Lord / 

169 a, conditionally, before me, A, B. f 

one of the commilTioners. ** ’ 


If the deftndaM bt net prefent, then the bnU 
are equally heund hk double the fu» in the wit^ 
ethentnfe etd^JingU* 

The 


Defeodant ^ 
not piefiM, 

Kail in dnobtS, 
the fttiB, 





'The condi- 
fkin of the 
ftcognizance< 


Akdivit of 
Ibe due 
liking. 


H^ee to be 
irielaiitted. 

N. B. The 
bail given 
tnaft be hied 
within eight 
da^s after the 
ifuarco die 
jpoft of the re- 
turn of the 
writ) or the 
bond may jc 
UdSgned 
JBl.iblii* 9 ^nii« 


The cio^kion of which faid recogninitce 
ibaU be lo thu effed, viz. 

Teu (naming the defendant, if pitfeAt) 
do ackumle^e to ewe unto the plainttjf twenty 
pounds \ and you (naming the bail) do jove^ 
roily ackno/wUd^ to one unto the fiimt perfsn the 
fum often pounds a-puce^ to he levui upon your 
feveral go^s and chattels., iahds an taeaeniSt 
upon cmistum that tf the defendant he omdetmed 
in the fatd aSton, be Jhatt pay tbe tendemnatton^ 
or render bimfe^ a prtftner to the Fleet far the 
feme , end tf be fetl fa to de^ you (naming the 
bail) do undertone to do it ^ htm. 

That the affidavit of the due taking of 
every fuch bail Ikalt be made, either before 
fome judge of the ComniuD-pbeas, to whom' 
the bail ffiall be tnanimitted, or before ibme 
perfon who ihaU have favorer to take affida- 
vits in mattera aad caufes depending m the 
faid court. -> i 

That all bails taken by anyicommiirioaer 
within the difl.»tice of forty mdei from the 
cities ^f London and Wi^infter^ ffiaJl be 
tranimitted to the lord chief ^oftice of the 
court of Common-^leas,, or to one of the 
juftices of the CiU court, withm ten days after 
the caking thereof j and all bads taken by an^ 
commiffioner above 'the diftarce of forty 
miles from theiai i cities of London and Wejl- 
minjier, ffiall be iranfii.itted within twenty 
davs after the taking thereof, unlefs all the 
faid )uftices (hall be lo their circuits, and 
then as ioon as an)> one of them fhall be 
returned to London out of his circuit. 


CefvnulSon. 
eh to keep 
to en* 
He baib. 


Alfo every commiffioner is to have a 
book, kept purpolcly for enten. g exadly 

the 



tJie nanast of the defendant and his baii, 
and of the plaintiff, as it is m the batl-piece ; 
and the time of taking thereof, and the 't 

name of him b^ whom inch bail lhali be 
traafinuted. ^ 

That the plaintifTs attorney fball be at Plaintiff's aiw 
liberty to repair to -the commaffionera book «> 
for the names of the bail, to the end that they JhJyjto””* 
may enquire cf the fufficiency of them ; and ' ‘ * 

if they are found infudicient, they may ex^ 
cept againft them within ivotnty dt^s after 
the faid bail is trahfoiitted) and notice to 
the plaintiff or fats attorney of the taking 
thereof. And rn that cafht the defenihint 4 

muft either pvt in better Jaaily or the cog« * 

'niaors of fuch bail muff jufiify thenrifelves 
in open Court, cither by affidavit taken bo- 
fore fuch commiffioner thiit took the fatd. 
bail, or by oa^ made m courts or before 
one of the judges of the faid court. 

By rule HtZ 6 Gea. i. It is ordeitd, TfinfiDtttmyi 
** lhat all bails taken by commiffioners, » 

«< purfuant to the aCt of parliament fo** Ae 
'* taking fpecial bails in the country, lhaU try. 

be tranfmuted to the lord chief juftice, 

** or to one of the juffices of this court, 
tiz. every bail taken within forty miles 
** of London^ within ten days after the cap- 
tion theieof, and every bail taken above 
” fort) miles from London, within twenty 
days alter the caption thereof j unlefs all 
the laid jullices lhali be in their circuits; 

** and then as foon as anv one of them (hall 
be returned to London out of his circuit, 

“ being the time piefcribed by the or- 
** ders of this court to be obferved bv the 

commi lion- 


" conttnt^oners ) and after fudt traMfiDif- 
** fion, (ball be forthwith ddhrered and 
hkd with the proper officer* to be entered 
** upon a record* or otherwtfe it fiiall be aa 
** no bail i And the plaintiff* is at liberty to 
** proceed on the Ihdriff’s bond* SS if no 
*< fuch bail were ever ‘put in i and the de- 
fendant, in cafe he be admiffible to plead 
to the original a^ion* lhall not be admit- 
** ted fo to do, unlefs he fifft pay the full 
** cods to the plaintiff for the profocution 
** on the bail-bond ; and plead as of the 
' time when the bail Ihould have been duly 

** entered,” 

jpiUngbail ®y rule, Af. 13 Gea. 1. ** It is ordered* 
given after ** That from and after the laff day of this 
tnuiftnitted. « prefent term, all bails taken befor<? com- 
millioners in the country, and tranfontted 
** to* and allowed by the lord chief jaftke* 
** or one of the juftices of this court* lhall 
«' be delivered to the clerk of the faid lord 
•* chief jufticc, or fuch other judge as lhall 
** allbw the faid bail ; which clerk ihail take 
** the fees due to the proper officer for the 
** entry theicot; and lhall forthwith deliver 
<« the laid bail to be filed, and pay the faid 
“ fees to fuch proper officer.” 

'*i6nebail Two perfons at leaft mull become bail 
itfeemed as for the defendaitS} the putting in one bail 
wa bail* only is efteemed as no bail, not even fuffi- 
cient to ground a lurrender upon, though it 
be done immediately; and the plaintiff, in 
fuch cafe, may proceed on the bail-bond, 
notwithllanding the furfcnder. Barm 60, 
61, 67, 105. 


If 


i 


ti ilfciiiiiiin wl'i f 


if baai Is to be pue in upon % ir6wtopiit 

tt^as iJBto tbe counties paUUhH, or the Ct^e <>“ • 
ports (for in no other county need there 5^ 
one), then firoper care ibuft be taken, that 
Iticb bftdUpiece and atHdavk be filed with the 
fiactr of tiuc county wherein the a&ton is kttdy 
and not the filacer of the cmnPf- palat$ne i as 
for inffonce, the captas being directed to the 
iefitep of DttiLamy the trefpais laid is in Lon- 
don, MtdtUefen, or any other count}, in ihiE 
county where the trefpafs is laid, the captus 
IS fuppoied to ifliie, and with the filacer of 
that county the baiKpiece mud: be filed, 
otherwife it is as no bail : and bv a late rule 
the iheriff*, ot other officer who prants the 
warrant, is (for the preventing of this iri<- 
cake) to indorfo on his warrant where the 
captas tffved ; and the bail-piece on a tefta- 
tum does not differ fiom theother, (put in 
the margin) County palattne of Ckc&ti , tefta- 1 

4 iin> copas, a'Tainft, (^c. • 

A captat indoritil fo' ba 1 being rflbed, Bi 1 
defendant, before the retu’'n ot iffe 
and before he was air^ ftei, put in bad b'*- ^ \ hUd 

tore a judge, and gavt notice thereof to to ucr 
plaintiff’s aitornev. Flau tiff leptrded h 
tiu net te, but caused defendant to beai-|^®|^ 
retted, and he being in cuflody, moved for 
a fopciftdeas, and Ind a role to /h^w caufe 
It app •>rin‘ tnat plainiifi ba i not t >fcc{>te I 
againit the bad within twenty dijsatter n 1- 
ticeticrcof, the c^ort v as of o union thit 


the bail ought to ft^nd j and t' c r ilc was ab- 
folutVi Bam. 8t. 

It bail extcpttd to d 1 *' r it juftifr, he Pn' o’loMo 
Iho Id et h.j mtra ftrt ’> < it e bad-'*’ *• 

^ ! iS , jt r«( 

I tx «.»a fadia 
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piece, otherwife he is not exonerated, 

I Black. R(p. 462. 

The plaintiff has his cleftion, cither to 
take an affignment of the baiI>bond, if bail 
IS not put in in due time, or proceed to rule 
the flicriff to return the writ, and bring in 
the body i the latter of which will be treated 
of, under a feparate head. 

By rule Htl. 9 Ann, ** It is ordered. That 
no bail-bond taken in London or h 4 iddle- 
“ feXi by virtue of any procefs iffuing out 
*» of this court, lhall be put in fuit till af- 
“ ter four days, exclulive of the appearance 
** day of every return, upon which the faid 
procefs (hall be returnable j and that no 
« bail-bond taken in any other citj or county ^ ' 
“ by virtue of fuch proccls, (hall be put in 
fuit nil Aitt ei^ht daySf exclu/ive of the ap- 
peal a m day of any fucb return^ upon pain 
of having alt proceedings made upon 
“ fuch bail-bonds to the contrary thereof 
** (upon motion made to this court for that 
purju^fc) fee afide, with cofts.” 
if the writ be retuinable on the moriow 
of All Souls, and in London or Middlefex, the 
bail-bond cannot be taken until the nth of 
hoveiabet , if in the country, not till the 
16th j fo that the jour and etgbt days mud 
completely expire. 

By Slat. 4 5 Ann. c. 16. f 20. it is 

enafted, “ That ti.e (heriff, at tlie lequed 
“ and colls of the plaintiff, or his lawful 
attorney, (ball d(r»gn to the plaintiff* the 
brti’-bond, b) mJorling the fam'e, and at- 
** tefting it urJer his boiid and feal, in the 
prefence of two or more credible wii- 
3 nelfcs; 





** nelTes j whlcli may be done without ap^ 
fta«Tip» provided the afBgnment, fb ih- 
** dorfed, be duly ftamped before any aiftfon 
** brought thereon j and if foi felted, the! who may 
“ plaintifl^ may, after fuch adignment, bring *» ««* 
an aftion thereupon in his own name, 
and the court may give luch relief to the 
“ plaintiff and defendant in the original 

aiftion, and to the bail on the faid bond, ’ 

“ as lliall be agreeable to juftice and rea- 
“ fon ; and each rule of court fliall have 
** the effeft of a defcafance to fuch bail- 
*• bond.” 3jJ. 

Before taking the afllgnment of the bond, Plaintiff’s at< 

. fhe plaintiff’s attorney fliould be fatisfied 
that the bad taken by the Iheriff are good; 
for bv accepting of fuch affignment he can- tisHed with* 
not icloit to the Ihenff, unlefs by ad;ion at the fufFcieiuy 
law, which is too hazardous to bring for • 

fuch infufficiency. 

If the bail are not put in, oi if excepted Ilowtoappfy' 
againll, and do not juftify in clue time, the J®?"* 
plaintift’s attorney in MtddUj « appl,d5 t^llhe Jl 
undei-flicrilF, at his office in look's C^ftrr, 
Cut/.tGr~JlreUt or if in London, to the lecond- 
ary' of the Compter where the writ was 
taken, viz, the Poultry or fFood-Jtictty for 
the aflignment of the bond, who, on pay- 
ment of hvc llnllings, affigns the fame. 

But if the writ be in the country, then hclnthecoao* 
mufl apply to the under-fhcnlf there, who '7* 
fends lame to bis agent , the ulual chaige i» i 

fix fhillings and tight pence, an i one ffiil- 
ling for portage. 

jfftcnibaeon. Before any writ is made our, Aauo tber*< 
the affignment muft be taken to the flamp- “ • ^ 

O 1 office. 
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Spectftl-SSsa. 

office, and ftampt with a double fix*pcnrr/ 
ftamp. And N. B the plaintifl' in the writ 
is ufually named ** JJtghte of the Jhertff,*’ 
and the adion muft be brought in the fame 
court wherein the original writ was fued 
out, for that court only hath jurifdidion 
and cognizance of the adion. 3 IFtls. 348. 
Il(.r»es 117. 

And where you proceed on the bail* 
bond, all proceedings in theojigin.l aflion, 
eeafea. Proceed t\idly the fame as in com- 
mon cifto agiinft the principal and his bail j 
aiul the 'ik'i'i, may be laid in any Countj. 

■.V - /- 7 * ^ ^ *455* 

If an rttorney be in the bond, the adion 
’riiH; be bioi’^ht in the fame court where 
the } rorv.‘b was ifiued, fur by his enieiing 
into fucli bond, he waives his pnviUgc, whe- 
ther fued 10 ntly or fcverally. Barnes 1 17, 
And thi- bail in fiieh bond are not to be hcl 4 
to fpicial bail, but Ivtvcd with procefs only. 

Aft^r an exception to bail put in befoie a 
m^e.^lufendmt added ba 1, but did not 

if> m couit, purfuint to the rule for 
perfeding bail m foui days. Plaintiff pro- 
cetdej on the bail-bond without cxecpting 
a^au il the b iil, and huld 1 1 gul 11 . Z' /; >/(. 71. 

When plaintiff dots not di elate 1.1 doe 
f* ' e, viz. before t e ..ijO'gn da\ of d' thi d 
LC'm inclufive, he i inn^t id t an ilJi nnient 
of tf’L bond; it be > es, the (ouir, oi mo- 
Mon, will ft.M the p :)CLecling'-, .‘’v/ </« v. 
Afv ? o.n IS. 8 '> 6 . 


f erias 





Terms 6)t •which the Court ivill Jlay Pro- 
ceedings on the Bond. 

IF the plaintiff bi'? taken an afllgnment of Stay of pro- 
the bond, and defendant would wi(h to ftay cctdiugs. 
the proceedings thereon, he Ihould fifft put 
in his bail, and give notke to pcrfcfl the 
fafne as btfore d i reified j ihtn tukc out a 
funnmons before a judge, to Ihew caufe why 
the proceedings faould not "be ftaidj who 
will. If plaintiff has not loft a term, on de- 
fendant’s Confeiiting to put the plaintiff in 
the lame linution m which he would have 
been in, had the bail been put in in due time, 
and paying the cofts, order the proceedings 
to be fla.d ; but it the plaintiff has loft a 
trial, the judge will order the bail-bond to 
Hand as a fecurity. If the plaintiff is irre- 
gular in taking the afllgnment of the bond, 
then the court mull be moved on an affidavit 
of the farts. 

If the delay of proceeding Innpen tlffough Ifthcdelay 
the plaintiffs own neglert, as where the de- 
fendant died before judgment could be ob- pj^ n'ljfi" 
tained agdnft him in the original artiun, the proci-cdmg,' 
court will flay the proceedings on the bond, a'J thede- 

Sjrolld: 

on the bonJ '^ill bw let auae. 

If the court flay the proceedings on the Cmnot pJ a; 
bond, the defendant 1, not at liberty to plead m abatement, 
in abatement, bur muil plead in chief. 

5 ‘ 9 - 

Fu! having jnflificd, thedefendanr, moved, ifpiiinnlF 
aftci the laft fitting within term, to Hay the bathdtlay*<| 
O 1 proceedings 

proceeding 



oeraii'XMiii, 
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proceedings on the bail-bond, upon payment 
of cofts. 1 he plaintiff infifted, that the ac- 
tion being in MtddkfeXi he had been delayed 
a trial, and that the bond ought to (land as a 
fecuntyj but it appearing that no declara- 
tion, de bene ejfe, had been delivered in the 
original adlion, the plaintiff had delayed 
himfelf, and rule made abfolute. Barnes 84. 

In debt on the bail bond, the defendant 
moved to (lav the proceedings, having pud 
his principal debt, and his own cods, all but 
40J. which he had tendered ; but the court, 
on confidenng precedents held, that the cods 
of the aflion againd the principal, and the 
other bail, mud alfo be pud before proceed- 
ings could be ftaid. 2 Bfjck. Rep. 8 1 6. IFalker 
V. Cat let . 

The original adion was in Michaelmas 
Term, and for want of bail, the bona viias 
adigned in Itltuary. After which defendant 
died, and bail moved to (lay pioceed,ngs, 
plaintiff nor having got judgrnent on the 
bond before e’efendant’s deith. On he^r ng 
counf^, the court ordeicd proceedings to I e 
(laid on P'1} ment of cods , being of opinion, 
that the m ittei ne\ er was cai necl ( urtner than 
the bad-bond danding as a lecont} for whit 
(hould be recovered on the on >'inal trial, 
and that the luit v ouia liave been at ar end , 
the phintiiF might have pr-iccv-ded more 
ioeedil/, and if l.■'C0Ilveluenee happennl t > 
him, u IS l.iS ovin laches. Bathes 61, '>2, 


Of 
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Of campclling the Sheriff to return the 
Writ^ and bring tn the Body of the 
Defendant, 

1 T appears by the 1 3 £J, 1 . c. 39. and 
23 H. 6. c. 10 that the fheriffs of the dif- 
ferent coinries were very ttrdy m retiiining 
then writs in due time ; and by the formei 
ftiti’te It lo ordaiptd, “ That a complaint 
fhould be made to thejiiftices, and a writ 
Ih )uld go unto them, to enquire whether 
** fuch Writ was executed or not , andiftxe- 
** cuted, and not returned, the demand int 
Ihould I ave h's damiges awarded ” 

By the I icter, “ If the Iherifts retuin upon 
“ anv perfon, cept corpust or reddtclit fe, tlicy 
** fliall have the bodies at the leturn of the 
laid writs.” 

Notwithftanding which, IherilH), bailiffs of 
liberties, and their deputies, delayed execu- 
tion of procefs, and return thereof, for pic* 
venting of which a rule was made, Mtcb. 

15 Eltz. f. 7. -‘That all fhenfls, under- shetiir«»n re- 
“ llienffs, or lheriff> deputies, lhall return 
“ all writs and common procefies that 
“ be delivered to their hinds, or of record, 
and deliver them or fend them returned 
into this court, within eight days next 
“ after they be returnable, upon pain of 
every fuch Iheiiff or underlhenff, that Ihill 
“ offend, to pay 40J. at the leaft.” 

By rule M. 1654. / 2. For prevention s'tenfFi. &r, 
and remedy of delays and abufes of fhe- not exvcum]; 
“ riffs, undcr-lhcnffs, bailiffs of liberties,?®"®**®* 

04 ‘‘andEr“‘"* 
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Of cqmfm^g the 

and their deputies, and other bailiiFs of 
(herifFs, fefr. in execution of procefs and 
writs. That if it appear that any 
fuch officer (hall wilfully delay the execu- 
tion or return of any procefs oi execution, 
or fliall take or require any undue fees 
for the fame, or (h ill give notice to the 
defend int, thereby to fruhrate the execu- 
tion of any procefs or writ, or having Ic* 
vied money, (liall detain it in their hands 
aftci the time of the return of their writs, 
befidts the ordinal y courfe of amercia- 
me»iti» ( he contempt or mildc-incrnor ap- 
pearing), an attithrnent, information, 
commuinent, oi fine, to be as the cafe 
fcqiiiiv. h . und thi , as well in ihecafe of 
a late (hcrift, or ptrljn bcfoic mention- 
ed, as of them u p cient in oIhlc*” 

By rule V C co i. K is oroeied, ^^Ihat 
fu m 4 li 1 after tlic laft day of this prefent 
I lat) feim, i^an) flierifi, under- (hcrifF, 
L:c. or an) oi the c(i«cersor perfons hav- 
in ,^ihe ream of any piopels ifluing out 
cf rhi;> coi rt, or of any precept or wairanc 
thk.Kiipoi, liiail hcgkct or icfuie to re- 
turn Che f me with n fix days aftci fcrvice 
of a rule of tins court for that puipole, 
iiicn Ihcnfls, i nder-faenfis, and every 
other of the ah wc ncmcd officers or per- 
lons, (hall be li blc to pay the coils occa- 
fioncd b/fuch n^ gUcl, to be taxed.'' 

By rule //. 7 Notice ishereby given, 

1 1 u fioin und . ccr the laft day of this 
p» s.nc t».rm, every rule to be made for 
the flicrur of t ic county of Mfddlfjeoc^ and 
tne iicufis of Lgni^n^ to icturn writs, or 

brintjc 
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‘^ ■briHg -court the body or bodies of 

** sny defendant defendants, will bemads;- 
** forfudi IfeetifF and flierifFs to return fuch 
** writs, and bring into court fuch body or 
** bodies of fuch defendant or defendants, 
“ within four divs next after fervice therc- 


“ of.” ■ , , i>isi 

But with refpeift to country ftieriffs, the C-irnty fix- ■' » 
rule is Hill fix days to return the writ, and to 
bring in the body. 

. If ihc plaintiff be diffatisfied with the bail if the plaintiff 
given to the Iheriff, .he may, on the firft day be jiiiatitfied 
of the term, or quarto die pojf of any other re- 
turn, get a rule from the fecondary to re- aruietoi*- .' ! 
turn the writ, pay 4J. 6d. ferve copy oa the tum the writ, 
’deputy fecondary (if in London} at the office 
where the warrant is taken out, viz. tJie )o*b,in*g 7 n* 
Yoidiry at Woodftreet\ \i m MiddlefeXi at the the body. 
Public Office in LooYs Courty Curjitor-ftreet 
if in the country, oh the under-lheriff there ; 
at the feme time fhew the original rule, as 
you are in this court to iwear particularly to 
tiiac (on which copy put your officerVnamc 
who arrefted the defendant), and at the ex- 
piration of the rule, go to the Cujtos Breviuniy 
No, 5 , Brick Court, 'Temple, fcarch for the 
return, if the fheriff has returned cepi corpus 
on it, and bail is put in, in due time, firft 
except againft them (but not otherwife) j 
then get an extract of che*^ writ and return 
from the CuftM *Brevium, pay ji^d. take fanie 
to the filaceri will give you his rule for 
the 'lherifF to bring in the body purfuant to 
R Trin. %W,i^ M.-, pay is. i id.j take that 
to the fecohdary*s office, and they will make 
put a rule peremptorily on the Iheriff to bring 


m 



^0^ Of cothffdfiiog th^ Blfetlff 

in rhe body, if in London or Mtddh/eXt within 
four days \ country ^Jtx days \ pay 555 fcrve the 
fterjfF with a copy, and lh€W the original j 
and if the bail do not ]uftify on the day the 
rule expires, four days (or fix) next 
after tl e lervicc, make an affidavit of the fer- 
vice of the rule, ingrofs fame on treole fix- 
penny ftimpc pxper, fwtar fame before a 
]udge, then give it to a ferjeant, with inftruc- 
tions thcieon indorfed, “ to move for nn at~ 
tachutent aganift the fhtuffy f r not bnngtnr 
“ tn tie hod}y jurfuant to the tide annexed 
the form of which affidavit is as follows ; 

AWivj to f obn Baylor y clerk to ■Samtul GtU o^CIan- 

move for jh aty LoKt, London^ Gentleman, attorney forthe 
attachont-nt pjamtif} in this ( lule, maketh oath and faith, 

i^g'^ntoclit That he did on the dai of in- 

ihclodi. Aant, perlonally lerve Mr. /////*, who afts as 
deputy ftconjarv of ll codjttut Omptet, with 
a true copy gt the rule hereto annexed, and 
at the lime tune fhewed the laid Mr,/ 7 r// 
the laid original rule , and this depone nt fur- 
thci tilth, lhat bail above wis put in by 
the laid defenda .c, but that the lame is not 
peifcfted. 

In the evening get the rule ditwn up at 
the lecond«ry’s foi attschmciit , which, for 
when done, make out lame youilelf, t fol- 
lows . pay for yjU 5J (td. 

A'thmcit George the Thiu, by the Grace of God, 
of Great Br tain, Prance^ and It eland. King, 
Defender of the Fa ih, To the coionci 

* If in Mtddltjtn, on Mr, Stn/ati, Mr. Surcbdl, or 
Mr, Cat r. 

of 
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ifo.jfiSlum &c. 

of our city of J^ndon ♦, greeting : We com- 
mand you, that you attach Sir Robert Tay'^ 
loTf knight, and Benjamin Cole, EfquirCi 
flierifFs of our faid city, lb that you may 
have tbm before our jullices at IVeftminfter^ hm 
on ^hurfdoy next after the morrow of All 
SoulSf to anfwer us of and concerning thofc 
things which un our part lhall at that time 
be objected againlt ibem : and that you have iim 
there then this writ; ■viknel's Alexander Lord 
Lcugibcf ough, at Weflminjter\ the 9th day of 
'July^ in the twenty-third of our reign.— 

iV. 5. Put the words of the rule at the foot 
of the attachment, jrz. For not bunging in- 
to court the body of the defendant, (Ac. In- 
grols the attachment on a 2 j. Od. ftamp 
parchment; take it to the prothonatory’s, 
and pay figning ij. 4//. feal jd,-, then carry 
lame to Mi. Beach the coroner; pay him 
two guineas, and he will, on delivery of 
your bill of colls, at the fame time get the 
money of the IheiifFs : warrant 2 S. 6d. If it 
IS in Midakjtx, rake lame to the coroner 
'hAr.l.mfuvtde, with bill of colls; pay him 
?/. 4J. td. Upon the return, if he does not 
pay the money, you may have a rule for 
mm to return the writ of .tttachment, which 
get at the fecondary’s, and ferve him with 
copy. If he does not return ir, make affida- 
vit theitof, and the court will grant an at- 
tichmcnt, and order it to be direfled to eli- 
fois, two or more perlbns named for that 
puipofe to be chofen by the prothonotories. 

• Jlin MidiU/ix, fay coroners of our county of Middlt- 
J'x> 

a 



of cctopelUAg the 

If no bail is put in at all, either bjr the (h«^ 
riff* or defendant, then after the rule to bring 
in the body is expired, make affidavit there* 
of in this manner : 

Affidavit /. Pf^. clerk to S.G. of Chane^ry Latie, Lon- 
when no bail don^ attorney for the plaintiff in this caufe, 
it at alt put maketh oath and faith. That he did, on the 
* day of inftant, perfonally 

ferve Mr. Ihll^ deputy fecondary of the 
Weodftreet Compter y with a true copy of the 
rule hereto annexed, at the fame time flsew* 
ins him the faid original rule; and this dc- 
ponent luither faith, That no bill above has 
been put in for the laid defendant, he this 
deponent havino this morning feaiched with 
tlie proper Iilaccr for that purpofe. 

If the IberitTdoes not letiiin the writ piir- 
fuant 10 the rule after fcrvicc thtreef, tlien, 
upon It arch thereof made at tlie Cujks Bre^ 
viufiiy you make an affidavit of the ftwice, 
and move the couir for an attachment fot not 
returning the writ puiuiint to the rule, 
which*affidavic w 11 be uS follows; 


In the Common Pleas, 

'Jubi Dcnn againft Richaid Tcnn, 
Affidavit to John Tcylor, clerk to M.x. A. B. atcoincy 
move for an for the above named plaintiff, maketh oath 
attai-hroent /aith, That a w . i t of coptas ad refpoudevdum 

?he '*■^5 idfut-d out of, and undei the 

feal of this honoui able court, returnable on 
the morrow All Souls paft, dircfted to 
thcpiefcntfhenffs ot the city of London-, and 
that this deponent did, on the 6ih day efiW- 
vember in ft ant, Icrve Mr. Pugh, who is or 
ails as the deputy fecondary of ti'c- PouUiy 

Compter^ 



so rcMlrA the CiOtih &c. 

Cempler, with a true copy of the rule hereto 
annexed, and at the feme time flievied him 
the laid original rule; And this deponent fur- 
ther faith, That he did this morning learcli 
with the Lufios Brevium of this court, amongft 
the file of writs as of this term, for the re- 
turn of the laid writ of tables ad t (jpoiiueudum, 
but that the Janie was not fiUd with the faitl 
Cujios Btevtum. Pay ierjeant’s fte loj, 6d. 
rule j fd. i and then make out tlic attach- 
ment as btfore. 


Pt ocudnigs agalvjl the late S'j tiff. 


IF the f on F is out of oiHre a^'cr he has K. S. FIe»$ 
taken the dcrendint, tl tn )ou git a lule in not liable to 
the lame manner as btlorc from tl c fecon- ''***®‘^ “P* 
dary s OiT^e for him to return the wi it, ^ t^i he s out 
which if he retiirrs cept corpus, vou will, on <fcffne.5/ar, 
fLa>'c iir^!;wich the (//,i5r / itziur'y g-ta note ^ «• 

of fame, p-'y ; cairyit to thi nlater for 37* 

hi 1 ’ i jiifig lithe boJv, pay j 

th ui c ike la ue to Jc' ond u v ’s ‘jet, a k 1 
get rt tii'e p iti.i[)t )r' to biiiiji: in the boilv, 
piv <;j. ; i*'vc coj ^ rheriof on t’ a deui-ty 
Ihtn.j , II )v i( r i~i v,n' hi..t r k tail not 
pkiJiCr^dyfime a btfoit. 

*/. J i 11 !) is a I ii 1 ir ) (“ e cdirious 
? 3” )l oiot< edir f jf null tht 1 1 fhwillthan 
b> . .. 1.1 tlK kt/tj't I hf 


0 1 fl'e yth it At- 
1 11 .1 of y a t j \v' . 

vti if ii.pt ^ a , rCjf^ 

iitA tt-arni 1 the i*ei 
boJj tl I " k.i ! Ki’d/. 


I !fj, t’c llte At ac*'mrr.t 
nil d to I ( " n the ' bJ' t r 
<Lird . , the 1 te fne- ^ V 
v'^diMt la'cen, whok m tie body 
On ths. 1 Jtli or Ai- o" be orcrene 
lie IT, tniUad 
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Of Com^tiling rhe 

•vernier a rule was. ferved on the prefent flie- 
riflTs to bring in the body, which they did 
not , and an attachment was granted. Now, 
upon moMon to ftt afide the aitachmcnt, it 
appeared that the old Iheriffs returned the 
writ cept corpus , and alfb there was leturncd 
upon the writ thus by the new nierifli. . — 

This wilt, as above indorftd, was dtli- 
« vered to us the undeiinmcd now Iheriffs, 
** by the above named late flieriffs, at the 
“ time of then going out of office that 
therefore the rule ought to have been upon 
tht old fluiiffs, to bung in the body. Upon 
(hewing tiule, it was contended, tint the 
new fhi 'Is having mide the indorleintnr 
upon the writ is bifoie dated, thev Ind 
made ihcmlelvts anfwcr^ble for the bod) - 
but the court held, th t the indorlement 
merely Ihewed how the wiit^mc in'o the 
hands of t' e present flierifls, %nd theitfore let 
ahde the itnchnunt. Stijeant ^oi r'le 
plaintiff, bv.r)eanr /(!)» foi the fhcrifis \ h 
'Ttihi.^^Cuu ,./e^/,Gt It one, U'c.v Tiuntr, 

The Iheiift, in order to five himfelf, mi) 
put in ball for ihe defendant (agiinfl: his 
conieiit), upon iciciving the rule to > ring in 
the body, and JV. H. The rules ought to kegu 
pace with the defendant’s time, fo that t^ 
,ccond r ile (lioul not Lt brought in befire. 
the foul days are t qnred, in which the de- 
fendant li s to put in His bad above, piir- 
fuant to till rule of court, and c\(epiioa 
entered. 

In a hte ( ifc in this cOurt taf tween ispuer 
and Iir>n< ', tpc writ w is retuiritiible in fif- 
teen di\s of Lc ur, t’’e ule t6 return the 

wr t 


I 



to ret»rp thje &c. 

writ was fcrved on } the flieriff rc- ferving the i, 

turned and filed it on the Saturday night j on f"!* «o bring , 
Monday the plaintiff’s attorney, without wait- 1 " i*** 
ing till the defendant had put in bail ('/. r. expired'^* 
till Monday evening, which time he had by pomn? m 
the rule of the court), obtained a rule to above, 
bring in the body, and ferved it on the Ihc- 
riff on the morning of Monday : the defend- 
ant put in bail Monday evening, and notice 
was given j no exception was made , but the 
defendant not having juftified within the four 
days, an attachment was moved for and ob- 
tained , and on motion to fet it aOde, it was 
held irregular, becaufc bail was put m in 
time, and plaintiff’s attorney ought to have 
dxiepted againft the bail, before he had 
obtained the rule to bring in the body. halt. 
y erm. 23 Geo. 3. Serjeant Gro^c for the plain- 
tiff, Strjeant Bolton for the fheriffs. 

N. B. If tlie Iheriff puts in bail, he muff 
piftify before a render can be made. 


Common ;9ppearance. 


4 


\ Common Appearance to a captas is en- c jran.^nap- 
teied with the filacer of the county, pc.rii,.e. 
TOcrein the writ is dircdcd, and the note is 
in this form : 

London: Appearance for John Denn, late of p, ee pe f)r 
LonduH, yeoman, ats. Richard tertny to a ca~ tarante. 
piaSy returnable on the Moriow of /U '•ouU. 

y. P. Attotnev. 


Til’s is wrote on a piece of unftampt pa- 
per, and filed with tlie fiheer, who eiucis 
(he fame in a book kept for that piirpufe. 



pa 

‘tOI 


ptMir, plaintiiF 
may. 


ay him 6 d. viz. if. 6 d. for duty, an<fr ft,' 
Ibr the entry t but if there are more thaittAMi 
difcndanr, he takes more for each. 

By the fiat. 5 Geo. 2. e. 27. ** Where the 
•* defendant is ferved with a copy of the 
** procefs, he muft caufe a tmmon appearance 
“ to be entered on the return, or w]thfn 
** eight days after fitch return,’* 

N. B. This means from the return of the 
capias, and not the qui:rto dte pojt. 

If defendant «« And in cafe ihc'dcfendant lhall not ap- 
doe» not ap- _ «« p^^j. gjg^f jf,c return of fuch 

“ writ or procels, the plaintiff", upon making 
“ and tiling an affidavit of the/> f/omlftrvice 
** of fuch writ or procefs, may enter a cea- 
tjton apftarance for the defendant, and pro* 
** ceed thereon, as if fuch defendant h^d en- 
tered the fame.” Stet. li Ges. i. c. zg. 

If the defendant docs not enter his appear- 
ance w ithirt eight days nexr after the return of 
the wiir, t.he pUint fT mu't caufe the follow- 
ing alfidavit to be mad^* bv the ncifon who 
fer\rd it, which maybcf.V/rn before ajud,',ej 
> romniiltioner, filacer, or h!'; deputy j but in 

town inollly before the filacer, 12 Gt:.i, 

‘ ' c. I'j. Gt"o. ?. L. 27. and 1 > lo be filed gra- 
y’ , tjs. f he fame loiin \nll do, only add after 

< the return of the writ, “ fuJ to Ike 

ftafi.'e.” ' 

- (f 

^ III li.e* Cuninon l-ifas, 

’ 'John Dent: !i\’.'r.rd I sna. 

'J'-'.n ( of, Cc. clerk to f. P. attorney 
iiiTci’ Cqj above named planiti. , m> vctli oath 
anei l.uth That he dio, on the ill .lav of No- 
vetnlet inllant, perlonally ferve* tbe above 
de-rendant wiJa a true copy of a wiit of if- 


/iBdav t of 
fervice to be 
fir 11 n aJc. 


to bid i 
on a »r*'l le 
6 d. 1*, C 




ptM 0d r^fonimdum^ which appe»r$ «o this 
dcp^ot be regvlsrljr t£ued out of cMi 
hdnourable cowt, aad returnable before his 
Msyefty's jufticts at H^efimi^ert on the mor- 
row of AH-SauU^ under which laid copjr was 
Written ah hufl;^ notice to the faid defend- 
ant of the intent of fuch fervicC) purfbant to 
the ftatUte in that cale made and provided. 

Jahn CA^. 

Sworn> 



If baron and feme are fued> the baron 
diuft: appear forhimfelf and wife. 

An appearance cures all errocs and defers 
in procefs. Barnes 163. 167. 424. 451. 

3 Wils. I4t. 

If a writ be ferved on defendant by a wrong 
name, and he Bles appearance in his right 
name, he may be declared againft by his 
right naxnei therefore, if you are aware of _ • 
that miltake, ftay till he appears before you 
Hie the declaration. 

It plaintiff enters an appearance for 
defendant, before the time the defendant has entwi^'«pL 
to enter hi$ appear?nce is expired, the dc- pearanre for 
fendanc rnuft complain of the irregularity 
before judgment figncd. Barnes 24 ^ 2 . 255 ^ “f ]^ f^ * 

^ jadgment. 

That any attorney of eithei bench accept- Atiomey not 
ing a warrant to appear, <.'i fubfcribing a appeartoj; aw 
procefs, C^c. be compelled to caufc appear-'*^'®^*®”"* 
ance, or be liable to an attachment, or put 
out of the roll, as the cafe requites. R, M. ' 

1654. 1 


P 


In 



<tomtntftt#)>0sranc^* 



tn whai Cafes a Common Appearance u'iU 
be ordered. 

Common ap- AN ac-atiew pi^ ifito the cepiast 

trance or- which was indorfcd for bait, but no ac~ 
™ \ 4 ief/mi was put on the praecipe i therefore com- 
' mon appearance ordered. Barnes 1 1 7 . One 

' aiKdavit againH; feveral defendants upon fe- 
veral debts, comnnon appearance ordered, 

- » - Janies JO i butrefufe'din Tr/it/ryTrm, J 783 , 

Vherc only one was arrefted. WHere an ac- 
Feme^»vcri. is vexatious. 2 Black. Rep. 805. If the 
wile be irrefted on proceis a|;ainft the huf> 
band and her, ihc Oiall be difeharged $ but 
the marriage mull be clearly made our, 
2 Barnes 80. as by producing a copy of the 
regifter or certificate, and proving tlut her 
^ coverture was open and notorious. But it is 

laid, if both are arrefied together, Ihe Ihall 
not be difeharged. RroA, Reg. gj. Barnes 
67. q., A 

w'dV^ar ^ court faid, they Would 

» feme m m not difeharge a feme-covert, when lued as a 
.•ft a common feme foie upon a comn>on appearance, unlefs 
^gpearance, defendant lives with her hulband, and the 
♦u« be*n«o- Coverture be open and notorious, 2 Black, 
fiotu. Rep. 90 ?* 

fajpdvh So if defendant produces a duplicate of his 
. difeharge as a fugieime, he Ihall be difeharg- 

etl on a common appearance. Barnes 81. 85. 

Bflikropt. , , So if defendant a bankrupt, produces his 
certificate allowed, confirmed, and inrolled. 
But the court will not difeharge a bankrupt 

on 



J 



on Common Appearance, when the commiC' 
&on appeers to have been grofsly (raudulcm* 
a Black. Rep. 7*5. 



3)ttiaranott. ; 

I N detlarAtions, repetition^ of the origitfjd JJneecei&ry 
writ to be avoided, and only the nacofe 
of the a<JkIon to be repeated. Upon an original be forbore. 
clau/im/regitt to mention the place certainly. 

R. Mtd. f» } 6 t 17. In covenant, to ^ *°^”*** 
repeat no more, of the deed than neceflary * 

In dander, long preambles to be forborn, and shnder. 
no more indneement than what is neceflfary 
for rile maintepance of the adion ; bot when 
it requires a fpecial trducejkent^ or colloquium. 

%id. 

'Ili^t in actions wpoh general ihatutes, die How apon 
declaration not to repeat the fta^te, bbt to fi** 
conclude againU: the form bf the ftatute in 
fuch cafe made and provided*! as m Cafe Of 
debt, upon Strt. Ed. 6 . for tythes } tlre<a J -H. ^ 

8. For maintenance j and 2i Jae. of mOno- . ,^1 

poly. Hid. _ ■ ^ 

That aftion of debt Upon a judgment had tTpon jmJj* 
in the courts of fFejifir’ficrt to recite only the i***^**'^**’’ 
judgment ; but if a judgment had by Or . 

again ft an executor or admmiftrator, debt 
thereupon, to repeat the declaration and 
judgment Iktd. 

When the declaMtion-is drawn, it is to be Howto be 
ingrofled on treble penny ftampt paper i mgroileJ, and 
charge on the back theteof /^d. frr ‘fheet*®®**"*'* 
(feveniy-two words), and duty ^d. 5 warrant, 
in dekty ite/pafSi and ictinuet ^d . , in other 

P a adlions * 
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1 

I 

^Ifticnikfcnci 
jnt dppc4r»« 




ft(SM{»ns Si.; and if the plaintiff's atwrife^ 
((iitera appearance^ according to th6 
^s. lOd, more. 

i}elt%eringt or filing it. If the defendaht*4 
attorney has appeared or pur in bail, tt muff 
be delivered to him ; whereOpqahe muff paf 
for the fame duty and warrant ; or on refufa] 

him, or his clerk in his abfertci (or if 
Kis abode be unknown), it may be left in the 
fiothonotaries office, on payment of as. a 
cbunt, or Si. per fheet ; and then, on notice 
thereof to the defendant or his attorney 
(and ftom the time of giving faid notice, ana 
not bcfoie, the declaration is well delivered), 
and on rule to plead being given, judgment 
for want of plea may be figned ; and no 
plea may be received tilt the declaration is 
taken out of the office. 


Where plain- Jf^&en appearance is entred according to the 
tut appear, fiatute. In all cafts where a copy of the 
d'ecUa"*’ court is fcrved upon any de- 

.tutoftallbe fendant or defendants by the plaintiffs at- 
leftift*heof. tprney^purfuaif to the aft for preventing 
rslice;»iwnt>- fVivolous and vexatious arrefts, the plalitilP^ 
tice|trea. attorney, in fuch cafe, fhall leave a copy of the 
.•declaration in the office, and likewife give 
notice thereof to the defendant of defendants, 

' b^f delivering an f ngltjh notice, wrltren in a 

Itcrttary hand, to luch defendant or defend- 
ants, or by leaving the fame at the laft, or 
, moff ufual place ot abode of luch defendant 

or defendants, fignifying the nature of the 
afttdn, at who^ fui it is pcblecuted, and m 
After fuch office fiich declaration is left. And in 

ootKc, the luch defendant or defendants, after fuch 


dccljratioti 
ftall {>sdeemo 
cd ivell 


lotice given, do hbt plead by the time the 

rides 



rjikj ^or, (pleading arc out, thg pI«ipt(K^ m livinwi; «aa 
fiicn caft mayfign his judgment fa r^^c jto |f ‘***"‘**®* 
ple^d being i»rft given), without any o'bc'r 
ot furchv calling for a pica, and thereon 
give notic^c of executing hjs writ of enquiry, mA 
either by defieenng notice in writing 
fuch defendant or defendants, or by leaving e,ven.”**^ ^ 
the fame at the laft or moft ufual place of* 
abode of fuch defendant or defendantai 
which Ihall ^e fulHcient notice to fuch de- 
fendant or defendants, of the time of exc- ♦ 
curing fuqh writ of inquiry, R. fi/Ueb. i 
Geo. 2, 

Formerly, if the plaintiff declared in Lev- How i]eli«rp». 
/£?/» or Mf^efe>c» ilpon procefs returnable the f** formerly, 
firft or feeond return of any term, and de- 
fendant lived within twenty miles of London^ 
declaration Ihould be delivered with notice 
to pleacf in four days , and if the plaintiff de- 
clfircd in any other county, or the defendant 
lived above twenty miles from London, dp* 
claration Ihould be delivered to pl^ad in 
eight days. But now, by rule of When de- 

ferfn, 8 Geo 3 . ** It is ordered. That upon all fend#nu* » 

** procefs fyed out of this court, returnable P’”** *" 

** the firft* feeond, or third return of any 
“ ternu if the plaintiff declares in London or 
Mid2lefe\t and the defendant lives within 
** twenty miles of London, the defendant (hall 
plead witbm four days after fuch dccla- 
radon delivered, with notice to plead ac- 
** jCordingly without any imparlance. And 
in cafe the plaintiff declares in any other 
** county, or the defendant lives above twenty 
** mile^ frpm London^ the defendant (hall 
ff plead within eight days after the dccla"« 

P 3 ration 



** jarfioft delivered, i^ith nbtke to ple^^ae* 
‘•‘^ordilngljr, without any impariance }* wid 
that hll foch declarations may be de- 
** livered de bene tjfed* 


t » * 

delivering Deeiaration on Froc^^ re- 
turnable on any other Return. 

IF the proccfs be returnableori afl/ other 
return^ the defendant is then intitled to an 
imparlance ; and in foch cafe, notice to be 
given for the defendant to plead within the 
firft four days of the next term. 

There are two ways of delivering a decla- 
ration i the one on the appearance day of the 
return of the writ; or before the time for 
appearance or perfefting bail by the defend- 
ant, which is called <de bene effe, or condition- 
ally (until appearance entred, or fpectal bail 
put in and perfected) ; and the other after 
appearance is entred, either by or for the de- 
fendant, or after he has put in and perfefted 
fpecial bail, which is called in ettrfy becaufe 
in that cafe the notice is to plead withojut 
condition within the time limited ; and'now 
•the efual way is to file the declaration de itne 
e^e. 

When it my h delivered de bene eflb. Upon 
procefs returnable the firft, fecond, or tbttd 
return of anv term, the declaration mav be 
delivered de bene ejle, at the return of the 
proccfs, with notice to plead if in Lendbn or 
9dfddlefeK (and *hc a^ton be bailable),' in 
four cl .ys, if It is not bailable in eight ditys. 
if the plaintiff declares in any cftlkr 

county. 



.m 


co««iy» then wkhin eight d»ys aft« <)cida* 
rai;]on*deiiv«red« either where there i% 
fuU or Xitfumn bail demanded. R, friai 
^ Geo. 3. 

A declaration cannot be deliv’crcd de hnt 
tjiy fo as to charge the defendant with pay- 
ing tlv^appeanUee d/y of the re> 

turn. 2 £/m(i Rep 749* 

The toth of Novembe*-^ defendant wa; Whereniitlcif 
ferved with writ refuraable the i-2th» not' in- m charge i«r 
tilled to Id 4' for declaration till the 
*f56h s-^r the ftmr days of grace arc always 
allowed 10 defendant to make an end of the 
caufc by payment or otheiwife. a Black. Rep. 

949. 

When it is delivered in chef. If a declaration 
be delivered after fpecial bail put in and 
perfeded, or after appearance entred by or 
fur the defendant, fuch declaration is de- 
livered in chief j and he has, if the declaration 
be delivered, four days before the end of the 
ternti in which the procels is returnable, and 
the aflion be laid m Lohdon or MtddlefeXi four 
days to plead ; if in any other county eight ' 

The rule to plead in this court is reckoned Role w pUa^ 
CO be inelofive j as foi inftance, if the role 
be given the 6th of Nove.rbcr, it is out the ^ 

9Ch, and judgment may be figned an the 
Jn the afternoon, if demand is made in 

time* 

The delivery of a declaration, before fpe- 
cial bad is put in, is a waiver of the bail i " 
jand if before bail bejuftified, it is an ac- K 

ceptance of them, unlefs it is dehvenjd de 
4 fttie Lifer y. IVahhoufe. i Barnes 66. , ^ 

P 4 U 
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* If fx dicctatstion is delivered Ji A 

rule to ple^d mav be given the fame day f 
l)ut if the plaintiff' demands a plea in cal0 
tbefitticers is bailable ) before bail is Blcd> i( 
is a waiver of the exception to the bail. 

If a dedaratioii be delivered de tjjty oi\ 
or before the appearance day of the return of 
the writ, the defendant la intided to four 
days time to plead from the appearance day. 

If delivered after the appearance day, then- to 
four days after thp dejivery* Biack. Rtp* 
1243. 

When pUin> Plaintiff* fbali lofe his bail, when he de^ 
dares diffciencly from bis writ j as f« r in- 
** * ffance, if be fues out a writ in his owr right, 

' and declares as executor, t'le coiv will va* 

cate and dilcharge the bail, and cider plain., 
tiff to accept of a fonjmon appearance, 

, 3 (i'tlu 61.; io if the ae^atvoia be m cafe, 

and he declares 10 debt. 

If plamtilTde. Formerlv, on a chufAtn frtgit^ with an ac*- 
dwed u an> atim in debt, cafe, if the plaintiff de-r 
clared'm any other county than that m whicb 
i^ico the the writ iliued, he loft his bail , but by rule 
.wnii<rutd,faeof J^tlary term 17&3, he may now declare iq 
bail, any county, and the bail fliall ftand good. 

^ declantion cannot be delivered againft 
A declaration o*'® defendants, until they faotn put 

Iptimot be in bail f for if one puts in bail, 4nd the 
otfier IS not arrefted, ^fore you can declare, 

outlaw the other ; in foch cafe re^ * 
ai^ till both member, at the end of the fccond term, r<>*i 
4^ar. gen a ruie for time to declare in the caufe, of 
yerm will lofe the bad, as pkintiff without 
thaorule isoQttif eotftt. . 

Adyt . 



4 cannot' be ddivett^'-.tgaifidf 

onf of iwQ d«/bndants tiH both apftcar, of. > 
oa« appeal** and the other is oud3wed««t^ 

Kntght v» Barker^ and other*. » Black ' 

7 z9* ‘ 

Xo afomatp the praiSlioc of thi* court conn^edaratiMif 
cerning Itoo dejiyery and demand of dcclar 
ratiooa and pkadwgs, and the ferving of no- b^e moei* 
tices of aU. 'kinds, ** It is ordered by ihia the evening. 
“ court* That from henceforth all decla^^ " 
rations and {deadmgafliall be delivered* all 
** Inch demands made, and all notices given* ’ 
before nine of the clock in the evening.” < 

That upon all procefs returnable the hrli or WiiMn what 
any other return in any term,tbe plaintiff /hall **2® 
have liberty to the end of the next enfubg 
term, to deliver his declaration to the defend- 
ant’s attorney, or of leaving the fame in the 
office^ and the defendant’s attorney, having 
entered his appearance with the proper officer^ 
as of that term in which the procefs is re- 
turnable, and at the end of the enfuing term* 
or in futr days after the end thereof, having 
given a rule co declare in the proper office, 
and having called on the plaintiff’s attorney 
or clerk in court (if he can be found)* 
the defendant any time in the vacation c£ 
fpeh cnfpsng term, after the rule tor declar- 
ing IS out, may fign bis nenpres for want of a 
a decUratiOo, and not afterwards; and the 
plaintiff lh*il not* without leave of the court* 
have a^y longer time to declare in, than as 
above &id* other than the tims to be limited 
by the defendant’s ^uk; any rule or praflice^ 
to the contrary hereof notwitUranding, 
ifil, '9 Ann, 



.^hen‘plai»* If {]» plamttfF at the end of tbfc ‘feechd 
^ for father ♦'^nts further time to dechre, he ihaf, 

■ Hme to dc- •’y to the fccondarrts, have a rule 

dare. for that -pufpole, upon, paying of 4 j. i fervc 
defendant’s aCKU'ne^ wi^ a copy* and (hew 
thh original } or ftickia copy in the Protho^ 
notaries office, if he does not’ appear t but if 
a rule is given by the defendant to dedair, 
then, if tltf plaintilF a^nts farther time, he 
may appl^ to one of the judger for a fum- 
mons ; ferve copy^ on defendant’s attorney, 

< and attend the juc^e tbereoo, who will, if he 
fees eeafoa* grant an order to the firft day of 
the next term incluiive. 

^ given to declare, a declaration 
mn^ ©r demanded of the attorney in the country, 

the agent In own agreement } 'but the nonpros 

team. ligned for want of a dccIaf.ttton, was held 
to be irregular ; for the declaration ihouid 
have been demanded in town. Bernes 3 it. 

1** *** Where the defendant, at the en’d of the 

* fecond term, does not give a rule for the’ 
pjaintiffhas ptaidliff to declare, the plaintiff has’ till the 
: fill the effoign elfbtgn day of the third term to deliver 
day of the {jjg declaration. PraS^, Rer. C. P'. 

next term. _ i » 

4 JT^ T • 

Impaibnce If the declaration be delivered 'after Ac 
«n declaration (f{P){gn day oF thf fecond terfn, or In the 
i^cOnd tetrfi, the defendant is intirled to an 

E oftS" imparlance*, but if the declaration be de- 
ad ittim. livered before the eflbign day of the next 
' term, after the writ is returnable, or upon 

jthc rule, to declare being given and.dc- 
'Aanded, he mdft plead lb four days dPtlic 
next term. " 



debating hj the h^e. In this cdfirt, Hp 
perron <aa deliver a <.*tLlaratroii by the l^c 
but the plaintiff $ whether the defradanc en* 
ter& a com mop appearance himfelf, or it is « 

done tor him by the plainti^} and if the 
}daititiff declares by the bye againil Ipch de- 
fendant! he muff do it the lame term in which 
^ writ IS returnable. Barnes ^46, r 

If an aftion be brought by baron only, and if *dl«B be 
a declaration be delivered 10 that action, he ^^^1*** 
rannot deliver a declaration by the bye at the he'^not^’ 
luit of hKTifelf and wife, x Barnes 245. But deliver a de> 
if the writ be at the foit of himfelf and feme^ cUration by 
he may deliver a declaration by the jjye at 
the fait of himfelf. JM, ' liimfelf aad!^ 

On a £^tas with an w-atum^ at the fuijc Whendecia- 
of an eitecutor! plaintiff cannot deliver 4 <^r ra'io" cannot 
claratiou by the bye at the fuit oi hiralclf \ ^ 
but if the wjrit be a general f«iire claufim fre-^ ‘ 
gst^ plaintiff may deliver a declaration by the 
bse^ becaufe jiow the variance is not held to 
be fatal, as if the writ be general, and the 
(pun&tts executor, or gut tawt or as aflignee 
of thnffiertff. dtr. iaj2» Hatneyv. Sparing, 

C. B. E, so Geo. 3. Where fuch variance was, 
the ec^t held thf plaintiff might proceed in 
his araon, though he loft his bad. So m 
Lloyd, ^ttam v, IVtUiasns^ 'Ms. 1 1 Geo, 3. C. B. 

The writ was a general capos, and the de- A capii* »b- 
claratioo qut tom, and held well. £ Black, f 4 

tleh -<i4 dedar-itwB 

, In a qaoi riddpt ii> debi* fhe plUipe 

plaintiff can declare in no other adion but reddat' 
debt (except he deliver a declaration by the indcbt,plaw. 
* bye), <=*«* 


■V. ^ 



civc ia no bytf), 'tmS * ift cafe he mirft hrft‘ dd!^ 
whcraftioi) ver a dcdaitition in the ariglrfat a^oW 

bye* 

Writ ferved The defehdaiit was ferved with a (aptas by 
on defendant the name of Rscbardt and appeat^ by his 
Mirir^Xr name, Johrty and the plamtifF declares 
Je ap" againft him by his right name ; the court 
peered, he will not interpofe m a fummarv way, and 
Snay be de- fet afldc the proceedings of tne plaintifT 
iilteJSh" irregularity. 2 fFdt. 393. 
fume. 

Whatdecla- Two declarations, on? j^ainft hulband 
latwnecanoot and Wife, and the other againft wife only, 
cannot be confolidatcd. a fVtls. 227. 

You generally indorfe the declaration, if 
delivered to the defendant’s attorney, gr 
filed, thus, after naming the caofe : 

This declaration is hied (or delivered, as 
conditionally, until f^ieaal bail 
is put tn and perfected $ and the defendant 
is to plead hereto m four days *, otherwif^ 
judghient. 

Upon fervice This declaration is hied (or deliveKd) 
pfprocefi. conditiotially (until an appearance is en** 
tred), and the defendant is xo appear atxi 
plead hereto^ in eight days, oeherwife judg* 
ment. 

The defendant is to plead hereto in four 
(or eight days, if i country caufe^^^ndr 
above twenty miles from Lonaan) othefwiiie 
judgment. 

N.B. It feems to be the general praftice 
of ^his court, that in a bailable adhon you 

* Conniry cauie eight day>, and above twen y milet. 

«nay 


be confolt 

dated. 


DebeeteelTe. 
whwetm 
icqnired. 


df delivered 
bi dhicf. 



mutm oC 

filf; jfou^ decUmbn (ieie/ft ^^jjfrhkQUt 
giving ^to the defeodanc f)uc as, X i 
utink this to be rather an un&ir pra<ftice 
(and if underftood well by the court« would 
iQQn b? altered)* l.have bere toferted a, no- 
tic? fw puppofc. 


‘ ^N^tkes of X)eclafattort, 

In the Common Pleas. 

A, B, Plaintiff* 

'■ ‘Between ' htld 

C U, Defendant; 

i » 

Take notice* that a declaration was this Notice of dc. 
day filed with the prothonocaries* at thanciaranon A 
office in 1 attfidd Caurty in thn TemfU, 
dfflf, CoBditlonally (until fpectai Jjail is put " 

m iind fierfbdted), as of this prdenr abk. 
clwhaai teim* againfl; you* at the fuit of the ‘ ' 

above 'naoicd piamtiffi* in an a^ton of tref^ 
pafs on the cafe* on leveral promifes, where- 
in the plainci^ lays his damage to ten 
pounds,; and unUfs you plead thereto in 
rama the date hereof* judgment 

wiH agaiofi: you bv default. Dated 

the 6th day of Noiemberf 1703. 

Yours* 

Tb Mr. C, D. the R, S. Attorney for 
roUve DefenddAt. Pfaihuif. 

’• r 


( i 


It in th« coiaDtrv, elglit <]aya«^ 


In 





The Iikc up- 
on common 
procefs. 


of Dfclatation* 

In the Common Pleas. 

J. B* Plaintiff! 
between and 

C. D, Defendant* 

‘ Take notice> that a declaration was thia 
day filed with the prothonotaries, at their 
office in Tanfield Courts in the Temple., Lon- 
don, conditionally (until a common appear-- 
ance is entered) as of this prefent Muhoel- 
mas term, againft you, at the fuit of the 
above-named plaintiff, in an ad ion of iief- 
pafs on the cafe, on Tcveral promifcs, where- 
in the ‘plaintiff lays his damage to ten 
pounds } and unlefs you appear and p'ead 
thereto, in eight days fiom the date hereof, 
judgment wdl be iigned againft you by de- 
fault. Dated the 6th day of November, 17^3. 

Yours, (sc. 

To Mr* C. D. the R, S. Attorney for 
above Defendant Plaintiff. 


In the Common Pleas. 

B. t*laintiff, 
and 

C. D, Defendant. 

The like op- Take notice, that a declaration was thifl 
on common day filed wri the prOthonotaries, at their 
eroccfswherc Qjgce Tdifeld Court, in the Temple, lon- 
at orap- prefent Michoelmas term, 

.igainrt you, ac the fiiit of the abotrc-named 
plaintiff, m an adion of trcipafs on the cafe, 
on feveral j)iomilcs, wherein the plaintiff 
lays his damage to ccn pounds , and unlefs 
you plead thereto in four day s • from the 


' ap- 

peaiancc is 
hied accord 
ing to the 
ilatute. 


date 


* la the coantiy eight. 



Of laying aitj 

date hereof, judgment will be Cgoed againft 
you, by.defauU. Dated the 6 th day of Nc'*' 
vernier, 1783* 

Yours, ££?f. 

To Mr. Q D* the y. Attorney for 
above defendant* the Piainti IF* 

This notice will do where bail is perfe£t- 
ed, or by the bye j only fay (filed by the bye, ) 


Of laying the Day in the Declaratioft* 

IN all adtions upon the cafe, trefpafs, Day* 
aflault, battery, dsfr. you are not obliged to 
lay the certain day in your declaration, but 
may lay it any time after the caufe dF adkion 
accrued, and before the writ ifiued •» but if 
the cauA: of afkion arifes within the term of 
which the declaration is, then you do not 
make it as of the term generally, but make 
a fpecial dav after the caufe of a6kion ac- 
crued, as, ** On Saturduy next after »the 
** morrow of All Souls., in Michaelmas term, 

“ in the twenty-fourth year of the rc’gn of 
“ King Geofge the Third,” inftead of Mi- 
chaelmas teini generally. Str, 806, 

If the plaintiff declares on a note, theWkereA* 
day is material, and an eiTential part of the ** “*•*“ 
agreement, from which he cannot vary ; fo”®' 
on a bond, or other writing j but in the cafe 
of a c mmon dfitinipfil, the day is alledged 
.only for form, and thciefore the defendant 
cannot confine the plaintiff to the day al- 
ledgcd in the declaration. Mattbiws v. Spi- 
cer^ S.r. 806. 


Upon 



*44 etdatatinrtt in 

Upon « parole promife, the time alledged 
in the declaration is only matter of form, 
not of fubftancc. Sir, 21. 

In a writ of trefpafs for battery, or for 
goods carried away, if the defendant plead 
not guilty, mdo et fmna, and it is found 
that he is guilty in another term, or at an- 
other day than the plaintiff fuppofed, yet 
he fliall recover i as if it be done the 4th day 
of and the plaintiff alledges the fame 
to be done the ^th> or the iff day of 
when no trefpafs was done : yet, if upon the 
evidence it falleth out, that the tre^afs was 
done before the aAion brought, it lofHceth. 
Ce, Lit, 283* 

If the piaintidP declares on a leafe for years 
made to him, he ought to (hew the day 
when the leafe was made. Ptoto. Com. 24. a. 
So in all cafes where the day or time is 
ilfuable. Bid, 


' Declarations in Cafe, 

Uitlitatut LONDON, (if.) A. B. late of LondofI, 
^rk^fndltl attached to anfwer C, D. in a 

fcout, and * trcfpafs on the cafe j and whereupon 

lor materialr the fgid C, D. by E, F. bis attorney, com- 
feood. plains, Fot that whereas tl*e faicl A. B. on 
the I ft day of November, in the year of our 
hord 1783, to wit, at LotJon aforefaid, in 
the parifh of St* Mary k Bow, in the ward 
of Cheap, was indebted to the faid C, D. in 
so/, of lawful money of Great S^itdn, for 
the work and labour, care and diligence of 



the ftid C. D. by him the faid C D. before that 
iime done> performed, and bcftowed, in and 
about the bufinefs of the faid /^. B, and for the 
faid^. j&. and, at his reqtjeftj and for divers 
materiaU, and other ncceflary things, found, 
provided, ufedjand applied, in and about that 
iwork, at his like requcft. And being lo 
indebted, he the faid B. in conBderation 
thereof, afterwards, to wit, on the lame day 
and year aforefa d, at London aforefaid, in 
the parilh and ward aforefaid, undertook, 
and then and there faithfully promifed the 
faid C. D. to pay him the faid fum of mo- 
ney when he (nould be thereto afterwards 
requefted. And z^hertas afterwards, to wit, Quantum 
on the fame day and year aforefaid, at Lon^ ihereon. 

aforefaid, in the pat ilh and watd afore- 
faid, in confideration iliat the faid C. L. at 
the like requefl: of the faid A. B. had be- 
fore that time done, performed, and be- 
llowed, other his work and labour, care and 
diligence, in and about other the bulineis of 
the faid A B. and for the faid A. If' and 
had before that time, at the like requeft of 
the faid A. B, found, provided, uled and 
applied, divers other materials, and other 
necelTary things, in and about that woik; 
he the faid A, B. then and there undertoolf 
and fi’thfully promifed the faid C. D. to 
pay him lo much money as he therefore rea- 
fonably deferved to have. And the faid 
C, D. avers. That he therefore reafonably 
deferved to have of the faid A. B. other ao /. 
of like lawful money, to wit, at London nfore^ 
feid, in tht^ Ipifo and ward aforefaid, where- 
of the faid ’jf, B» afterwards, to wit, on the 

fame 



aie 25fec1aration« in Cafir. 

< 

fame day and year aforefaid, there had no- 
I»4tii/afus tice. And whereas the faiJ A, B. afterwards, 
f^ump/rfor jq qh fame day and yeaj afoiclaid, 
tour gene-**" 2t aforefaid, jn the parifh and wird 

rally. aforefaid, was indebted to the faid C. !)• m 
other 20 1, of like lawful money, for the 
work and labour, care and diligence of the 
faid C. D. by him the faid C. D. bcfoie t'.iar 
time done, pei formed, and bellow ed, m 
and about other the bufintfs of the fiid 
yj. B. and for the laid A. B. an 1 at his re- 
queft} he the laid A. B. in conhderitlon 
theieof, altcrvvaids, to wit, on the fa-ve dav 
.tnd year aforefaid, at London aforclaid, in 
the panlh and v/aid aforeliul, uiidtifook, 
and then and theie faithfully pioinifed the 
faid C. D. to pay him the faid Lll-mtiitioii- 
ed fum of money, when he Diould be there- 
^Mhtumme- to aftei wards requeftcd. Ani ‘ithr.ac ifter- 
ruit thcKoii. wards, to wit, on the lame d iw and year 
afoielaid, at aforefaid, in thepirilh 

and ward aforefaid, in confideration that 
. the f;.id C. V> at the like requeft of the faid 

A. B, had, before that time done, pei form- 
ed, and bellowed, other his work and la- 
bour, care and diligence, in and about 
othci the bufincfs of the faid A. B. and for 
the faid A, B. he the faid A. B. then and 
dStre undertook, and faithfully prooiifed 
Al.e faid C. D. to p-/ him fo much money a$ 
he therefore rtafoin’oly deferved to Have", 
And the frd C. D. ayers, that he therefore 
rcafor.ably defer /ed tv have of the ftid Al S, 
pthcr *o/. of like lawful monev, th'vir^'at 
London aforefaid, in, ^c. whereof the ftld 
A. B. afterwards, to wit, on the ur/e'day 

2 and 



2)ejrtamfoi]Wf, ii^ 

ind year aforefaid there had notice. For good* ■ ^ 
•whereas the Taid A. B, afterwards, to wit, 'ort *'»« 
the fame day and year aforefaid, zt Londm'’^^*' 
aforefaid, in, was indebted to the faid 
C. D. in other 20/. of like lawful mortey, 
for divers, goods, wares, and merchandizes, 
by the faid C. D. before that time fold and 
delivered to the faid B. and at his fpe- 
cial inltance and requeft j and, being fo in- 
debted, he the faid A. B. in conlideration 
thereof, afterwards, to wir, on the fame day 
and year aforefiiid, at London aforefaid, in 
the parilli and ward aforefaid, undertoolc 
and faithfully promifed the faid C. D. to pay 
him the faid laft-mentioned fum of money, 
when he Ihould be thereto afterwards re- 
quetted. And whereas afterwards, to wit, w- o 

on the fame day and year aforefaid, at Lon- 
dan aforefaid, in, f£f<r. in confideratiofi that 
the faid C. D. at tlie like requed of the faid 
A. B. had, before that time, ibid and deli- 
vered to the laid A. B. divers other goods, 
wares, and merchandizes ; he the faid A. B. 
then and there, undertook, and fallhfully 
promifed the faid C. D. to pay him fo mj^h 
money as he therefore reafonably deferved 
have.' And the faid C. D. avers, that he 
therefore reafonably deferred to have of the 
faid A. B. other zol. of like lawful money, 
to, wit, at London aforefaid, in the pafifh'and 
ward aforefaid j whereof the faid A. B, af- 
ttrward^, to wit, on the, Tame clay and year 
aforefaiti there had notice. And wpereas the Money Itto^ 
faid jB. afterwards, to wir, on the fame 
day arid year aforefaid, at London aforefaid, 
in the, parifli and ward aforefaid, was in- 
Q^a debted 



Sl^eclatattonai in cafe* 


» , debt«d to the faid C. D. in other ao /. of 

like lawful money, for money by the faid 
C. before that time laid our, expended, 
and paid for the faid A. B, and at his re- 
quefi. , and, being fo indebted, he the laid 
A» B. in conllderation thereof, afterwards, 
to wit, on the fame day and yeai aforelaid, 
at Loudon aforelaid, in, undertook and 
faithfully promilcd the fiid C. D. to pay him 
the faid laft»mentioncd lum of money, when 
he Ihould be thereto afterwards lequefted. 
Money laid And whereas the faid A, B. afterwards, to wit, 
***** on the fame day and year aforelaid, at Lon- 

don aforefaid, in, fs'r. was indebted to the 
faid C. D. in other 20/. of like lawful mo* 
ney, for money by the laid C. D* before 
that time laid out, expended, and paid for 
the faid A- B. and at his fpecnl inftance and 
requelt , and being fo indebted, he the laid 
A, B» in conGderation thereof, afterwards, 
to wit, on the fame day and year aforefaid, 
at London aforefaid, in the parilh and ward 
aforelaid, undertook and faithfully promifcd 
r the faid C. D. to pay him the faid la(t*men* 

j|b()ed Aim of money, when he Ihould be 
Moasy bad ^^nereto afterwards requefted. /^d whereas 
md received the faid A. B> aftei wards, to wit, on the 
fame day and year aforefaid, at London afore* 
faid, in the parilh and ward aforefaid, was 
indebted to the faid C. D. in other 20/. of 
like lawful money, for money by the faid 
A, B‘ before chat time had and received, to 
apd for the ufe of the faid C. D . ; and being 
|||i indebted, he the faid A, B. io confideration 
l^reof, afterwards, to wtc, on the jame day 
and year aforelaid^ at Londojt aforefaid^ lA 
I the 



Declarattonjst in Cafe* 

the parifh and ward aforefaid, ondertook 
and faithfully promifed the faid C, D, to 
pay him the faid laft>mentioned fum of mo- 
ney, when he fliould be thereto afterwards 



requeued. And whereas the faid C. D. af- Infimul com- 
terwards, to wit, on the fame day and year 
aforefaid, at London aforefaid, in tlie parifh 
and ward aforefaid, accounted together with •; 


the faid A. B, of and concerning divers 
other fums of money, before that time due and 


owing, from the faid A. B to the faid C. D. 
and then being in arrear and unpaid ) and 
upon that account the faid A. B. was then 
and there found in arrear to the faid C 


in a large fum of money, to wir, in the fum 
of other ao/. of like lawful money: and be- 
ing fo found in arrear to the faid C. D. he 
the faid A. B. in conftderation thereof, af- 


terwards, to wir, on the fame day and year 
aforefaid, at London aforefaid, in the parilh 
and ward aforefaid, undertook, and faith- 


fully promifed the faid C. D, to pay him 
the laid lalf-mentioned fum of money, when 
he fhould be thereto afterwards requefted. 

Yet the faid A. B. not regarding his afore- Conclufiow; 
faid feveral promifes and undertakings, fo 
by him made in this behalf, as aforefaid, 
but contriving, and fraudulently intending, 
craftily and fubtilly to deceive and defraud 
the faid C. D. in this refpcifl, hath not yet 
paid the faid feveral Aims of money, or anv 
part thereof, to the faid C. D, (although fo 
to do hh the faid A. B, was requelted by th# 
faid C. £). 'Afterwards, to wit, on the fame 
day and year aforefaid, and often afterwards, 
to wit, at London aforefaid, in the parilh and 
0.3 ward 
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Dwlaratfong in Cafe/ 

ward aforefaid), but he to do this, hath, 
hitherto wholly rcfufed, and lljll rtfufc^sj 
wherefore the faid C. D. fays he is injured, 
and hath fullaincd damage to the value of 
20 1 . and therefore he brings his fu{t, &c. 

Middlefe);, (IT.) C. D. lace of H'ejinnnjiii\ 
in the faid county, yeoman, was cttcacited to 
anfwtT A, B. in a plea of trefpafs on the 
cafe i and wliercupon the faid A. B- by E. 1 \ 
his attorney, complains. For that ivhereas the 
faid C. D. un the firft day of Blovemixr, in the 
year of our Lord 1782, to wit, at tP'eJimin- 
jitr^ in the faid couniy, was indebred to the 
faid A. B. in 20/. of lawful money of Great 
Jiritaiu, for the worlc and lal.oui, care and 
diligence of the faid J. fl. by him the faid 
A- H. (and his lervanrs), and with his, horfes, 
carts, and carriages, before that time done, 
performed, and beltowed, in and about the 
buOnefs of the faid C. D. and for the faic^ 
C. /). and at his fpecial indance and reqneft ; 
and being fo indebted, he, the faid C. D. in 
confideration thereof, afterwards, to wit, oti 
the fame day and year*aforefaid, at IVeJimin- 
fitr aforefaid, undertook and faithfully pro- 
mifed the faid C. D, to pay him the faid laft 
mentioned fum of money when he Ihould be 
thereto afterwards requeued. And vjhereas 
afterwards, to wir> on the fame day and year 
aforefaid, at IVefimttificr aforefaid, in con- 
fideration that the faid A. B. at the like rc- 
quefh of faid C. £>. had, before that time 
i^y himleff and his fervants),, and with bij 
horfes, carts, and carriages, done, pcrfbrmeil 
and beftowed, other his work and labour, 
care and diligence, in and about ocher t^p 

bufinefi^ 



Deciflratfonis in Cafe* 


bufinefs of the laid C. D. and for the faid 
C D. ; he the faid C. D. then and there, 
undertook and faithfully promifed the fatd 
y/. B. to pay him lo much money as he there- 
fore reafonably deferved to have; And the 
I lid J. B. avers, that he therefore reafonably 
deferved ro have, of the faid C. D. other 
?o/. of lil>e lawful mone), to wir, AtJVeJl- 
utnjhr aroief..id, whereof the i iid C. D. after- 
wards, to wit, on the fame day and year 
afortlaid, there had notice, jiild tito counts 


* 3 ^ 

. ^ 


for z.ctk and labour generally ^ and for moniy laid 
out', yet the faid C. D. not regarding hisCondofioi 
afortfiid feveral promWes and undertakings, 
lo by him made in this behalf aforefaid, but 
cone IV mg and fraudulently intending, craf- 
tily and JubMlly to dertive and defraud the 
laid /I. B. in this rcfpeifl, hath not yet paid 
the faid feveral funis of money, or any part 
theieof, to the laid A. B. (although lo to do, 
he tlic fiid C. D. was ret]uefled by the laid 
.f, B aftt rwaids, to wit, on the fame day and 
year iforcfaid, and often afterwards, tj^wii, 
at irtjhn fter aforefaid), but he to do this 
hath, hithcri'o wholly refufed and ftill refufesy 
wherefore the la’d A. B. lays he is iriurtd. 


and hath fuftnned damage to tne value of 
20 1 . and therefore he brings his foit, . 

OxfordJere, (ll ) A. ii. late of thtpping'" HecI utwn 
nmlon, in th** laid county, Wid )w, executrix nl n 
of the laft Will and teftamenc of ‘7‘. £. her*' 
latthufband dc"ejferi, wasamched to anfwtr \ , ^ 
A. S. yvidow-, of a plea of trefptls on the caie ; > u.la- 
jlfld whereupon the find A,'S, bv'fi'B. hiS i > 
aftoirtcy, complains, For tl'xtt Kjoheruss tne 
faid T. F, m his life time, to wir, on die hrll 
day oiQthber, in the yeai pf our f,oid lyb*, 

0^4 to 



^4^ in Catf^ 

to wit, at IFtimy m the faid county, was in- 
debted to the faid 6 , in 20/. of lawfui 
money of Great littiattii for divers goods, 
wares, and merclnndizes, by the faid ji. S. 
before thtt time fold and delivered to the 
fatd Y'. E. in his life time, at his Ipecial in- 
ftanct and requeft , and being fo indebted, he 
the faid l.E.iu his life time, in confideration 
thereof, afterwards, to wit, on the fame day 
and year aforefaid, at Wttne^ aforefaid, in the 
county aforefaid, undertook and faithfully 
promilcd the faid A, S. to pay herthe faid lum 
of money, when helhould be thereto afterwards 
requeded. Aad whereas afterwards, to wit, 
on the fame day and year aforefaid, at fFtt* 
ney aforefaid, in the county aforelaid, in con- 
ildt ration that the faidyf. S, at the like fpecial 
inftance and requeft of the faid T, E> in his 
life time, had, before that time, fold and de- 
livered to the faid T, E. in his life time, 
divers other goods, wares and merchandizes, 
he, the faid T» E. in his life time, then and 
there undertook and faithfully promiied the 
laid A. S, to pay her fo much money as Ihe 
therefore reafonably deferved to have. And 
the faid A S. aveis, that Ihe therefore rea- 
fonably delerved to have of the faid T. E. in 
his life time, other zo/. of like lawful money, 
to wit, at aforefaid, in the coun- 

t} aforefaid, whereof the faid E. in his 
life time, afterwards, to wit, on the fame 
day and year aforefaid, there had notice. 

Money laid And wbenas the faid 7 , E, in his life time, 

Out. afteiw.rds, to wit, on the fame day and year 

aforefaid, at fVttn^ aforefaid, in the county 
aforefaid, was indebted to the laid A. S, in 
other 20 1 . of like lawful money, toi money 

by 
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by the faid ji. S. before that time laid out, 
expended, and paid for the faid 7 *. E. in his 
Ijfe time, and at his fpecial inftance and re- 
quefl; and, being fo indebted, he the faid 
E. in his life time, in confidcration there- 
of, afterwards, to wit, on the fame day and 
year aforefaid, at Witn^ aforefaid, in the 
county aforefaid, undertook and fjuhfully 
promifed the faid Jl, S. to pay her the faid 
lafl;>menrioned fum of money, when ht fliould 
be thereto afterwards lequefted. Yet the Common 
faid 7*. E, in his life time, and the faid J. E. eonclufion. 
executrix as aforefaid, fince his death, not re- 
garding the faid feveral promifes and under- 
takings, fo by the faid 3 . E. in his lifetime, 
made in this behalf as aforefaid ; but con- 
triving and fraudulently intending, craftily 
and fubtilly, to deceive and defraud the (aid 
S. inthisrefpeft, have not, nor hath eitiicr 
of them, yet paid the faid feveral fums t'f 
money, or any pai t thereof, to the faid J. S. 

(although fo to do, he the fiid T*. E. in Ins i 

life time, was requefted by the faid 5 ”and 
the laid E. executrix as afoiefaid, fince 
the death of the faid T”. E. afiei wards, to 
wit, on the firft day of Decmkr, in the yuar 
of our Lord 178a, and often afterwards, to 
wit, at Witny aforefaid, in the county afore- 
iaid ; but the faid T". E. in his life time, and 
the (aid A, E. executrix aS aforefaid, fince his 
death, have, and each of them hath hitlietto 
wholly refufed, and the faid A. E. executrix 
as aforefaid, ftill refufes ; ishercfore the faid 
A^ St faith (he is injured, and hath fudamed 
damage to the value of 30/. and therefoic 
(he brin^ her fuit^^^. 
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Mtddkfixt (IT.) J. D, late of JVtflmnfier^ 
in the county of MtdMefeXy hofier, was at- 
tached to anfwcr D, M. executor of the laft 
’will and teftament of J. M> deceafed, in a 
plea of crelpafs on the cafe ; and whereupon 
the faid Z). M. by E. F. his attorney, coin- 
jdains. For that x::,hereas the faid J. D. on the 
fii n day of 'Novetnbery in the year of ouj Lord 
1782, to wit, zilFeJlmhJttry in the faid coun- 
ty, was indebted to the faid J, M. in his life- 
time, in 100/. of lawful money of Great 
hrtteiii, for divers goods, wares, and mei- 
chandiaes, by the faid J, M. in his lifetime, 
befoie thu time, fold and delivered to the 
faid J, D. and at his fpecial inftance and re- 
qiicft i and being fo indebted, lie the laid 
y. D. in conlidcration tliereof, afterwards, 
to wit, on the fame day and year afoiefaid, 
at IFeJimtiJlcr afoiefaid, undeitook and faith- 
fully promilcd the faid J. M. in his life time, 
to pay him the faid fum of money, when 
he fhoiild be thereto afterwards requefted, 
Andm. whereas afterwards, to wit, on the 
fame day and year aforcliid, at IFcftmtiJler 
afortl u i, <n confideration chat die faid y. .V/. 
in his lifetinit, at the like n qiieft of the faid 
y, D. had, before that ti nc, fold and de- 
livered to the faid J. D. divers other goods, 
wares, and merchandizts, I’e, the faid J. D. 
undertook and faithfully piomifed the f4id 
y. M. in Ills life time, to pay him fo much’ 
money as he therefore reafonably dtferved tq 
have ; and the faid P M, executor as afore- 
faid, avers, that the faid J. M. in his life time, 
therefore reafonably deferved to have of thp 
faid y. D. othei 100 /. pf like lawFgl iponey, 

to 
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to %it, at aforelaid, in the county * 

jiforefaid , whereof the laid J D. afterwards, > 

to wit, on the fame day and year aforefaid, 

there had notice. /Idd a count for money laid 

out. Yet the faid J. D. not regarding his ConebSon, 

aforelaid leveral promilcs and undertakings 

lo by him made in this behalf as aforetaid^ 

but contriving and fraudulently intenling, 

criftily and lubtiliy, to dective and defraud 

the laid ), M. in his life time, and the faid 

p. M. executor as -’forefaid, hnee his death, 

in this re^peft, hath not yet paid the faid 

ftveial lums of monev, or any part thereof, 

to the fiid J. M. in his life rime, or to the 

laid D. M. executor as aforclud, lince his 

CiC uh, or to either of them (although fo to 

do, he the laid J. D. was requelted, by the 

laid ). in his lifetime) ofrentimes, and 

hi tl c 1 lid D M. execiuoi as aforefaid, fince 

h'S dtaih, afceiwards, to wit, on the feienth 

diy of ^ e ember, n the ytir afortLid, to 

wit, u JI “Itnsinf tr afoiefaid, but he to do 

fhis hi'h hitherto \* holly rehilcd, and fiill 

.tfults, wherefore tilt laid £). M. executor 

IS ifoiefaid, faith he is injured, and hath 

lulL ned damage to the value of 200 /. and 

thticfore he brings nis luit, 6?r, And he Profert of «h* 

biinga into coirr here the letters teflamen- letter!. uiU- 

tary oi the faid j whereby it fully ap- “'entary. 

pears, that the laid D. M. is executor of the 

Jaft will and teftament of the faid /. M. and 

bath the adtnmifliation thereof, fsPe, 

1 endoi (IT.) J.") . late of, &c. was attached For an ntfwi, 
to anfv er ‘f. D. adnnndtrator of all and fin- 
gultr the goods, chattels, and credits which 
i^eie of J. P. dcctaled, in i plea of trcfpafs on 

the 
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the cafe : and whereupon the faid J, D. by 
L /.his attorney complains. For that where- 
as y (fame as tn the declatatiou for an executory 

CfllKon only eelmg btm admmJlrator)y Yet the faid J, 
n It regarding, &c. but contriving, Cs?^. m 
this rtipeft hath not yet paid the faid Icvcral 
fums of money, or any part thereof to the faid 
A. P. in hib life time, or to the faid f. D> 
adminiltid'-or as aforefaid fince his death, or 
to cither 0 them (to which faid JohUy ad- 
miniftratun ot all and Gngular the goods, 
chattels, and credits which were of the faid 
A. P, at the time of his death, were, by Tho- 
mas, L >. ivinc providence, Archbilhop ot 
Cat let h)}. Primate of all England, and 
^^rlopo^ltan, on the firft day of Novembity 
in the year of our Lord 17II2, to wit* at 
Lomon aforefuJ, m the parilh and ward 
aforefaid, in due form of law granted) , (al- 
though to do this the laid J. 7. was rcqiicfted 
by the fiid A. in his lifetime, oftentimes, and by 
the faid J D. adminiflrator as aforefanj, fince 
h* death, to wit, on the faid firft day of 
Novimber, in the year aforelaid, to wit, at 
London aforelaid, in the parilh and watd 
aforefaid), but he to do this hath hitherto 
wholly rSfli 4 «d, and ftill refufes, whercfoie the 
faid J. D. adminiftrator as afoiclaid, lays he 
IS injured, and hath fuftamed damage to the 
■value of ico/. and therefore he brings fuit* 
&c. 

prefe t hie .n And he brings into court here the letters 

cu Id. of adminiftration of the faid A, which fuf- 
hcientiy prove the granting theifof in form 
aforelaid, the dare whereof is the day and 
year in that behalf above-mentioned. 

MtddUftn, 
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. MidMefeXt (fl*.) C. O. late of Wapping^ io Declaration 
the county of Middlefexy merch;ant, was at- by th^ affig- 
tached to anfwcr to R. G. and R. T. aflignccs . 

of the cftate, debts, and effects which were of 
H, B. a bankrupt, according to the form ofjntirance.aod 
the ftatutes rtiadc and now in force concern- work done by 
ing bankrupts, in a plea of trefpafs on the bankrupt, 
cafe i and whereupon the faid R. C. and 
R. T, afllgnees as aforefaid, b7 H, A. their 
attorney, complain, ^bat whereas the faid 
C. O. on the i ft day of Martha in the year 
of our Lord 1781, to wit, at IVeJlmtujlert in 
the county of Middiefex aforefaid, was indebt- 
ed to the faid H. B. before he became bank- 
rupt, in the fum of 160/. of lawful money of 
Great BritatH, for premiums of infurance be- 
fore that time due, and payable from him 
the faid C. to the faid IJ. B. before he be- 
came a bankrupt, for and upon divers large 
iums of money before that time fubferibed 
by the faid ff. B. upon divers policies of af- 
furance to him the faid C. and at his fpecial 
inftance and requeft 5 and being fo indebted^ 
he the faid C. in confideration thereof after- 
wards, to wit, on the fame day and year 
aforefaid, at Wefimittfter aforefaid, in the 
county aforefaid, undertook, and to the faid 
H, B^ before he became bankrupt, and then 
and there faithfully promifed to pay him, the 
faid H. B. the faid fum of money, when he 
the faid C. fhould be thereunto afterwards re- 
quefted. yi»d whereas alfo the faid C. after- 
wards, to wit, on the fame day and year 
aforefaid, at Weftminfler aforefaid, in the 
county aforefaid, was indebted to the faid 
H, B. before he became a bankrupt, in the 

further * 
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further fum of 160/. of Jike lawful money; 
for the Work and labour, care, and diligence 
^ of the laid H, B. before that time done, per- 
forrried, and bellowed in and about the bu- 
fmefs of the faid C* and for the faid C. at his 
• like fptfcial inftance and requeft j and being 
fo indebted, he the laid C. in confidcracion 
thereof afterwards, to wit, on the fame day 
and year aforefaid, at Wtflminjier aforefaid, 
in the county aforefaid, undertook, and to 
the faid H. B. before he became bankrupt, 
then and there faithfully promifed to pay 
him the faid fum of money laft mentioned, 
when he the faid C. fliould be thereunto 
afterwards requefted. And lubertns alfo after- 
wards, to wit, on -the fame day and year 
aforefaid, at IVeftminJter aforefaid, in the 
county aforefaid, in confideration that the 
faid //. B, before he became bankrupt, had, 
before that time, done, performed, and be- 
llowed other his work and labour, care and 
diligence, in and about other the bufinefs of 
the laid C. and for the faid C . ; and at his like 
fpecial inftance and r^ueft, he the faid C. 
undertook, and to the laid //. B. before he 
became bankrupt, then and. there faithfully 
promifed to pay to him fo much money as he 
therefore reafonably deferved to have for the 
fame, when he the faid C. Ihould be there- 
unto afterwards requefted j and the laid 
If. G. and li. 7'. aflignees as aforefaid, aver 
that the faid i/. B, before he became bank- 
rupt. therefore icafonably ti'elerved to have 
of the faid C. another Him of. 1 60/. of like 
lawful money, to wit,, at Wefii/ninjler afore- 
faid, in the county aforefaid, whereof the faid 
• C. 



C. aflerwards-, to wif> on the fame day and 
year aforefaid, there had notice (add a count 
formoney paid', and money hadand received): 
yet the laid C. not regarding his laid feveral Conclufiorf, 
promifes and undertakings fo by. him made 
in manner aforefaid, but contriving and fraii- 
dulencfy intending, craftiUy and fubtilly to 
deceive and defraud the laid H. before he 
became a bankrupt} and the faid R, G. and 
•JR. T. aORgnees as aforefaid, fince the bank- 
ruptcy of the laid //. intim refpeft, hath not 
paid the faid feveral fums of money, or any 
part thereof to the faid H. before he became 
a bankrupt, or to the faid R, G, and R. T, 
aflignees as aforefaid, fince he became a 
bankrupt, or to either of them (alciiopgh fo 
td do, he the faid C. was oftentimes requeft- 
ed by the faid //. before he became a bank- 
rupt, and by the faid R. G. and R. T- afiig- 
nees as aforefaid, fince he became bankrupt, 
to wit, on the I ft day of in the year 

of our Lord i7-?3, and often afterwards, to 
wit, at IVefxminfier aforefaid, in the counTy 
aforefaid), but he to pay the fame to them, 
or either of them', hath hitherto wholly rc- 
fufed, and to pay the fame to the faid R. G. 
and R. 'T'. affignees as aforefaid, Itilldoth re- 
fulc j wherefore the faid R, and R, T. 
afiignees as aforefaici, fay they are injured, 
and have fudaini'd damage to the value of 
i6o/. and therefore they bring their I'uit, Csfc. 

• MiddkfeXy to wit, James Roe, late o:7/^- Dedaratljn ' 
minfter, in the laid countv, yeoman, was at-®" 
lached to anfwer jehii Doe in a -plea of 
p?.fs on-’ the.cale, and whereupon the faid ' ' 

jof/n, by y. L. his attorney, complains, , 

tfiat 



Dedatatiorai in 


Itbat whereas the fa>d James^ on the i ft day 
of A%, m the year of our Lord lySj, to 
WJt, at Wefimtnftery m the county aforeiaid, 
made his certain note in writing, commonly 
called a promiffory note, his own proper 
band being thereto fubfcrtbed, bearing date 
the lame day and year aforefaid, and then 
and there delivered the faid note to the faid 
John , and thereby, fix weeks after the date 
thereof, promifed to pay to the faid Join, by 
the name of Mr. Dee or order ao/. for value 
received i by reafon whereof, and by force of 
the ftatute in (uch cale made and provided, 
the faid James became liable to pay to the 
faid John the faid (urn of money mentioned 
in the hid note, according to the tenor and 
cffcft of the faid note , and being fo liable, he 
the faid/tf«i«, in confideration thereof, after- 
wards, to wit, on the fame day and year 
aforclaid, at IVeftmmJier aforefaid* undertook, 
and faithfully promifed the faid Jobn^ to pay 
him the faid fum of money mentioned in the 
laid note, according to the tenor and effedt 
of the faid note. Ani whereas the faid Jamcj, 
afterwards, to wit, on the 1 5th day of /«Kr, 
Jn the year atorelaid, at l^efitninfier aforelaid, 
was indebted to the faid John in 30/. of law- 
ful money, i^c. add a count for money lent f 
money Lad and *ecetvedy and the common con- 
clufion. 

Indorfee London, (ff.) E. late of Londont mer- 
againil the chant, was attached to anfwer F. A. in a plea 
trefpafs on the cafe ; and whereupon the 
driwerrclu Ikid by F* L* his attorney, complains, 
fing payment. that wbereos one E* H, on 3d day of 
m the year of our Lord 1783, to wit, 
> at 
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at Lond9H aforefaid, iit the parifh of Saint 
Mary le Baw^ in the ward bf Cheap, made 
her certain note in writing, commonly called 
a promiffory note, her own proper hand be- 
ing thereto fubfcribcd, bearing date the fame 
day and year aforefaid, and then and there 
delivered the faid note to the laid S. by 
which note Ihe the faid E. //. prondfed to 
pay to the faid S. by the name of Mr. S. E. 
or order, four months after the date thereof, 
the fum of 95/, for value received : and the 
faid S. to 'whom, or to whole order the pay- 
ment of the faid fum of money in the faiJ 
note fpccified, was, by the faid note, after 
the making thereof, and before the payment 
of the faid fum of money in the laid note 
fpccified, or of any part thereof, and allb 
before the time appointed by the laid note 
for payment thereof, to wit, oh the fame 
day and year aforefaid, at Eeneim aforefuid, 
&‘c. indorfed the faid note, his own proper 
hand being thereon fubreribed, by which 
faid indorfement he the laid .S’. £, appoiiited 
tlie faid fum of money in the faid note fpeci- 
fied to be paid to the laid F. and then and 
there delivered the faid note lo indorfed to 
the faid E. of which faid indorfement fo 
made on the faid note as aforefaid, Ihe the 
faid £. H. afterwards, to wit, on the fame 
day and year aforefaid, at Lcudon aforefaid, 
i-n the parifh and ward aforefaid, liad notice, 
by means whereof, and by force of the fia* 
tote in fuch cafe made and provided, he the 
fakl S. became liable to pay to the faid F. 
ih« faid fum of money in the faid note fpe- 
cified, according to the tenor and eJedt of 
R the 


«4't 



i4^ Dtd^tationd in 

the faid ndte, and of the faid indoffemcnt fo 
made thereon as aforefaicl, when he Ihoold 
be thereto afterwards reqiieftcd, and being 
fo liable, he the faid S. in confideration there- 
of, afterwards, to wit, on the fame day and 
year aforefaicl, at London aforefaid, un- 
dertook, and faithfully promifed the faid Ft 
to pay him the faid fiim of money in the faid 
note fpecificd, according to the tenor and 
cfFccSl: of the faid note, and of the faid in- 
dorfcment made thereon as aforefaid, 
when he fliould be thereto afterwards requeft- 
Averment. ed. And the faid F. avers, That he the faid 
F. did, after the end and expiration of the 
faid fpace of four months in the faid note 
mentioned, and by the faid note appointed 
for payment thereof, to wit, on the iith 
day of September^ in the year aforefaid, at 
London aforefaid, in the parifh and ward 
aforefaid, flicw and prefent, and caufe to be 
fliewn and prefented the faid note to the faid 
ii. for payment thereof, and then and there 
requefled her to pay him the faid fum of 
money in the faid note fpecified, according 
to the tenor and effect of the faid note, and 
cf the faid indorfement fo made thereon as 
aforefaid, but that the faid E. did not, at 
the faid time when the faid note was fo 
ihewn and prefented to her for payment 
thereof as aforefa.’d, or at any other time 
whatfoever, hitherto pay or caufe to be paid 
unto him the faid F. the faid fum of money 
in the faid ndte fpecified, or any part there- 
of, but then and there wholly refiifed, and 
neglected, and ftill doth refiife tnd neglect 
fo to do, whereof rfic faid -5. afterwards, to 

wit. 
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wit, on the fame day anti year aforefaid, at 
linden aforefaid, (^c. had notice: And 
whereas the faid S. afterwards, to wit, on the 
fame day and year la(t aforefaid, at London 
aforefaid, in, fe'e. was indebted, Add acount 
for money had and received, and common con-' 
clufion, 

London, (if,) T'. C late of London, mcr- Drawfes 

chant, was attaclied to anfwer y. P, and *^tain'^'the 
E. B, in a plea of trefpafs on the cafe; and on # 

whereupon the faid J. P. and E B. by el, D. bill o^ex- 
their attorney, complain, Lhat -xhereas, at 
the feveral times hereafter mentioned, the 
faid y. C, y. P, and E. B. and one T, C. 
were perfons refidinfi;, trading, and ufing 
commerce witliin this kingdom of England, 
to wMt, at London aforefaid, in the parifli of 
Saint Maryie Bow, in the ward of Cheap, And 
whereas the faid y. P, and E, B, at thofe fe- 
veral times, were partners and joint dealers 
together in their trade and commerce, to 
wit, at London aforefaid, in the pari/a and 
ward aforefaid : And whereas the laid y*C, 
y, P. E, B, and T, G, being fo refidenc, 
trading, and ufing commerce as aforefaid, 
and the faid y, P. and E, B. fo being part- 
ners and joint dealers together as aforefaid, 
the faid T, G. on the a9th day of Septemher, 
in the year of our Lord 1783, to wit, at Lon- 
don aforefaid, in the parilh and ward afore- 
faid, according to the cullom of merchants, 
from time immemorial there ufed and ap- 
proved of within this kingdom, made his 
certain bill of exchange in writing, his own 
proper hand being thereto fubferibed, bear- 
ing date the day and year aforefaid, and then 
R 2 and 
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and there direfted the laid bill to the fare! 
ST, C. by the name of Mr. T. C. merchant, 
in Milk-Jireet^ London, and thereby required 
the faid L. C. to pay, three months after the 
date of the faid bill, to the faid J. P. and 
and E. B. by the names of Melfrs, J. P. 
and E. 5. or order 8o/. pounds for value re- 
< cived } which faid bill of exchange he the 
faid T. C. afterwards, to wit, on die day and 
year aforefaid, at Loinhn aforefaiil, in the 
parlfli and waid aforefa.d, upon fight thereof 
accepted, according to the cuilom aforefaid, 
and by reafon thereof, and according to the 
faid cuilom, and by the law of merchants, 
the faid 7'. C. became liable to pay to the faid 
y. P. and E. B. the faid I'um of 8o/, in the 
laid bill of exchange fpecified, according to 
the tenor and effect of the faitl bill of ex- 
change, and of his acceptance thereof, and 
being lb liable, he the faid C. in confide- 
ration thereof afterwards, to wit, on the 
fame day and year aforefaid, at London afore- 
fiift^ in the pirilh and ward aforefaid, un- 
tlcrtook and faitufolly pioruifed the laid 
y. P. and /'b /)’. to pay tlicoi the faid lum of 
money in the fa;d liill of fxc'iange fpecified, 
according to i!ic lenoi and efi-'ccl of the faid 


Oil d of lu tJitrer.f. /irtd 

’-.rK-cvecii the laiu j. C. .ifter.'/ards, to wit, 
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till hZ ccuHl for vtioncy hud and 

received^ an ' tl'C couih '.n cuuhij: 

Lord on y J. oiy < was at- 

tached tu unTwer to 7 / and py. of a pica 
of trcipnls on the cafe i and wj^-rcupon the 
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SE.I'by’^aid T. IF. and IF. K. by 6'. U. tiieir atto.r 
pafiiic.-i pay- ney, complain, Ftr t/jai •aEcreas certain per- 

fops 
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Tons carrying on trade and commerce under aWi> totlicir 
the name, ftylc, and I'irm of .uvi Co. 
on the 3d day of Ootoher, in tlic* year of our 
Lord 1782, to wit, London aforcfiid, in, 

Cffc. according to the ufage and .cuf^omof 
merchant?, from time immemorial iiled and 
approved of, made their certain bill of ex- 
change, the hand-writingof one of them for 
himfelf, and the other of them being there- 
unto fubicribed, and the faid bill, bearing 
date the fame day and year aforefiid, then 
and there dire(fted to the faid J. li. bv tlie 
name and addition, ilylc. Him, and tle- 
feriprion of Mr. J. R. and Co. merthanr, 

Lirjerpool, and thereby required the liiid J. R, 
two inontlis after date, to pay to their own 
order ic6/. 5;. value received, and to place 
the fame to account of the faid H. /•'. and Co. 
which faid bill of exchange he tlie faii-l J. R. 
afterwards, to wit, on rhe fnne day and year 
aforefaiii, at Lo,:d:n aforefaid, in, &'(•. upor* 
fight thereof accepted, according to thejiiid 
cuftom, i>ayable in London, not e;\Oeeding 
one month ; and the laid ‘f. and Co. to 
whofe order the payment of the faid fum of 
money mentioned in the faid bill was to be 
made afterwards, and before the payment of 
the faid fum of money mentioned in the liiirl 
bill, or of any part thereof, and alfb before 
the time appointed by the fi.id bill for pay- 
ment thereof, to wit, on the fime day and 
year aforefaid, at London aforcfiid, in :c. 
indorfed the faid bill, rhe band- wilting of 
one of' them for himfelf, and the other of 
them being thereunto fubferibed, according 
the faid cuftom, and by that indorfemeiu 
R 3 appointed 
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appointed the contents of the faid bill to be 
paid to the faid T- and PF. K. and thfn 
and there delivered the f.iid bill fo inciorfed 
to the faid T. IF. and IF. K. of which faid 
i.idorfement fo made on the faid bill as afore- 
j'aid, hu the faid f. R. afterwards, to wir, on 
the fame day and year aforefaid, at LonJcr, 
aforcfaid,in,£?f. had notice; by means where- 
of, accordin'; to the faid endom, and by the 
Jaw of merchants, the faid '/. R. became 
liable to pay to the faid T. IF. and IF. K. 
the faid ftnu of money mentioned in the faid 
bill, arcendir \ to the tenor and efiiedt of the 
faid bill, and o; the faid indorfement fo made 
tliercon as aforefaid, and of his faid accept- 
ance thereof, ai.,' being fo liable, he the laid 
y. JL in confid.< 1 acion thereof, afterwards, to 
wit, Oil the fame day and ytar aforefaid, at 
Lon.::o>i aforefaid, in, Uc, undertook, and 
then and there faithfully promifed the laid 
3". IV. and IF. K. to pay tlicm tlie faid fimi 
o^nior.ty mentioned in the faid bill, accord- 
ing to the tenor and effedt of the faid lull, 
and of the faid indorfement fo made thereon 
as aforefaid, and of his faid acccprance there- 
of. Add a cour.i for money bad, ciud received^ 
lent end advanced, common ccndnfion. 

Becl-iration Middkfe^e, {ffy was attached by his 

Tor an uttor- Majefiv’s Writ of Privilege, iflliing out of 
nty’s e lJ. court here, to ?nfwer Ji. A. Gentleman, 

one of the attornies of the court of the Bench 
here : according to the liberties and privi- 
Icge^ of the lauie court, for fuch attornies 
and other miniflcrs of tlic fame bench, from 
time out of mind ufed and approved of in the 
< fame cotirr, of a plea of tiefpafs on the cafe. 
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is'e. and thereupon the faid E. A. in his pro- 
per peribn, coiuplains. That vihereas the faid 
L. II, on the lytii day olMay, in the year of 
our Lord 1 782, at (i cjifi/ifijierf in the county 
of \ji,U!eJe::f was indebted to the faid E. A. in 
the funi of 300/. of lawful money ot Great Dri~ 
tumfior work and labour as an attorney and 
foHcitor, before tiien done and performed by 
the laid JC, ,i. upon the retainer, and at the 
liiecia! iiulance and requeftof the faid LAI. in 
and about the prol’ecuiing, defending, and fo- 
liciting divers caufes, fuits, and bufinclfcs 
for the faid L. 11 . and for money paid, laid 
out, and expended, by the laid k. A. at the 
like inftance and requeft of the faid L. 11 . in 
and about the profecucing, defending, and 
loiicitiiig of thofe caufes, fuits, and bufi~ 
nellcs, and for money due to the fiid E. A. 
for his fees due, and of right payable to him 
in that icfpeiftj and being fo indebted, the 
faid L. II, in confidcration thereof, after- 
wards, to wit, on the fame day and year 
aforefaid, at IVeJtminJler aforefaid, in .ahc 
county aforefaid, took uppn himfelf, and 
then and there faithfully promifed the faid 
E. A. that he the faid L. H. would well and 
truly pay to the faid E. A. the faid fum of 
300/. when he, the faid L. II. fltould be there- 
unto afterwards requefted. And whereas aljo^ (^ua-tum 
afterwards, to Wit, on the fame day and year menlic, 
aforefaid, at IFeJlminJler aforefaid, in tiie 
county aforefaid, in confideration that the 
faid E, A. upon the retainer, and at the like 
inftance and requeft of the faid L. H. had 
before that time, done and performed other 
'^ork and labour as an attorney and folicirnr 
R 4 in 
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in and about the profeciiting, defendingj 
and foliciting divers other caules and fuits at 
law, for the faid L. H. he the laid L. H, 
rook upon himfelf, and then and there faith- 
fully proinifcd the faid E. A. that he the faid 
L., //. would well and truly pay the faid 
F.. A. fo much money as he the faid E. A. 
rcafonably deferved to have for his faid laft 
mentioned work and labour, and lb much 
money as was due to the faid £. A. for his 
fees due, and of right payable to him in that 
rel'peft, when he the faid L. H. Ihould be 
thereunro afterwards requefted. And the 
faid E. /]. in fact faith, that he reafonably 
delerved to have of the faid L. U for his lalt 
mentioned work and laiiour, and for his fees 
due, and of right payai>Ie to him in that re- 
fpedl, other 300/. of like lawful money, to 
wit, at IFeJlminjier aforcl'aicl, in the county 
aforefaid : whereof the laid L. U. of the laid 
£. A. then and there had notice. And where- 
as alfo, the laid E, II. altcrwards, to wit, on 
th^ tame day and year aforclai(.i, at Il ejl- 
mivjler aforelaid, in rl;e county aforelaiil, was 
indebted to the faid E. A. in other 300/. of 
like lawful money, for other work and la- 
bour, care and diligence of the fiid F. A. by 
the laid E. A, betore that tiroe done, per- 
formed, and beftowidin and about tlie draw- 
ing, making, and mgrofling of divers deeds 
and writings for the laid L. IL at his like in- 
ftance and rttjueft ; and being fo indebted, 
he the i.iid Ij. H. iii confideratioii thereof, 
.afterwards, to wit, on the lame day and year 
dbove faid, at aforelaici, in the 

county aforefaid, undertook, and to the faid 
' . E. >/-. 
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ii. /}. then and there faithfully promifed, to 
pay him tlie (aid 300 /. laft mentioned, when 
he the faid L H. ihould be thereunto after- 
wards requefted. And whereas aljo, after- 
wards, to wit, on the fame day and year 
abovefaid, at IFeJiuduftfr aforefaid, in the 
county aforefaid, in conlideration that the 
faid E. A. had, before that rime, at the 
dike inllance and roqucll of the faid Z. H. 
done, performed, and bellowed other work 
and labour, care and diligence, in and 
about the drawing, making, and ingrofling 
of divers other deeds and writings, for the 
faid L. II. he the laid 1.. II. undertook, and 
to the faid E, A. then and there faithfully 
promifed to pay him lb much money as he 
therefore reafonably deferved to have, when 
he the laid L. II. Hiould be thereunto after- 
wards requelted : and the faid Ji. A. avers, 
that he tlicrefoi^' realonably deferved to have 
of the laid I,, ll. other 'iooh of luce lawful 
money, to wit, at 14'ejim.uftcr aforefaid, in 
rhe county aforclaid, wiierecf the faid LIU. 
of the laid E. A. then and there had notice. 

Add a count for money lent and advanced^ for 

money laid out and expended, for mo ey had and ' 

re. rived, and on an aeccunt (lated. I'severthelefs, Condufion, 

the laid L, H. not regarding his faid feveral 

promifes and under; akingr, by him made in 

this behalf as alcrelaid, but contriving, and 

fraudulcntlv intending, craftily and lubtil- 

ly to deceive and defraud rhe laid E. A. in 

this refpeft, hath not yet paid the faid feveral 

films of mtiney, or any part thereof to the 

laid K. A. (although lo to do, the faid I,. H, 

aftej wards, to wit, on the ?.oth day of May, 
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in the faid year of our Lord, 1782, and often 
afterwards, at Wefiminjicr afbrefaid, in the 
county aforcfaid, by the laid L. A. was rcqueft- 
ed), but to pay the faid feveral Aims of money, 
or any part, to the faid £, A. hath wholly 
refufed, and the faid L. IL ftill doth refufc 
to pay the fame to the faid £. A. To the da- 
mage of the faid E. A. of 300 /. and there- 
fore he brings his fuit, isic. Add pledges to 
urofecuie. 


Dcdaralions In Dell. 

LONDON, (If.) C. D. \itc oi Lendon, pro- 
'V' cer, was lliiTunoned to anfwcr A. of a 
plea, that he render to him, the laid A. B, 
800/. of lawful money of Or eat Britain, 
which he owes to, and unjuftly detains from 
Iiim i and whereupon the faid A. B, by 
E, E. his attorney, complains, for that 
whereas the faid C. D. on the ,20th day of 
in the year of our Lord 1783, to wit, 
at Londvn aforcfaid, in tlie patifli of St. Mary 
ie Bow, in the ward of Cheap, by his certain 
writing obligatory, fealed wirh the feal of 
the laid C. D. l»ecame held and firmly 
bound unto the laid A. B. in tho Aim of 
to be paid to the fiiid A. B. when he 
Jlionld be tlieicto aj’ierwards requefted. Yet 
the faid C. D. (altho’ often requeAed, L?f.) 
hadi not yet j»aid the faid b'ooh or any part 
thereof, u the laid ai. B, but he ro pay the 
iaure inith hitherto wliolly refufed, and ftill 
doth refufc ; V.'herefove the faid A, B. faith,, 
he is injured, and hath fuftained damage to 
J the 
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the valtTC of lo/. and therefore he brings his 
fuir, 

And he brings into court here the faid writ- Profirt incur, 
ing obligatory, fealed with the fcal of the faid 
C. D, which gives fnfficienc evidence of the 
debt aforeiaid, in form aforefaid, the date 
v/hereof is tlic day and year aforefaid, 

Londony (If.) G, I', late of London, gro> Declaration 
cer, was fummoned to anfwer J, JV, and S . «« upon 
l.is wife, of a pica, that he render to the faid * 

J. If. and S. the fiim of too/, of lawful mo- whilft 
r.cy of Rrituin, which he owes to, and jlle. 
onitiilly detains front them j and whereupon 
the faid y. /K and S. by /}. B. their attor- 
ney, complain, for that ukereas the faid 
G. B. on the 21II day of in the 

year of our Lord 1771, to wit, at London 
aforefaid, in •the parifh of St. Mary k BoWy 
in the ward of (.heap, by his certain writing 
obligatory, feaied with his fcal, became held 
and tinnly bound to the faid S, by the name 
of <V. H, ipinftcr, whilll die was Joky and 
before iicr intermarriage with the faid J. IV. 
in the uim of 100/. of good and lawful mo- 
ney of Great BritaiUy to be paid to the faid 
S, when he the faid G. F. fliould be thereunto 
afterwards requefted j yet the faid G. F. (al- 
though often requefted) hath not yet paid the 
faid film of tool, or any part thereof, to the 
laid S. whilft flie was Joky and before her 
intermarriage with the faid J. IV. or to 
the faid J. fV. and S. fince the marriage ce- 
lebrated between them, or to either of them, 
but he to pay the fame hath hitherto wholly 
refufed, and to pay the fame to the laid 
J, JV. and S. ftill doth refufe •, wherefore the 
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faid y. W. and 5 . his wife, fay, they arc in- 
jured, and have fuflained damage to the va- 
lue of io/,i and therefore they bring their 
fuit, 

Profert incur. And they bring here into court the faid 
writing obligatory, fealed with the feal of 
the faid 6\ F. which gives fufficient evi- 
dence of the debt aforefaid, in form afore- 
fakl, the date whereof is tnc day and year 
above faid. 


declaration 
on at 
ihe luiL <jf 

5 of a 
bit .krupc- 


Cjnclufion 


Middlefcx, to wit, S. F. late of, was 
fuminoncd to anl'wcr R. T. and J. A. af- 
fignccs of the cilate, debts, goods, and ef- 
fects, of J. M. a bankrupt, according to 
the form of the ftatutes made and now in 
force concerning bankrupts, of a plea, that 
he render to them the fum of 1420/. of 
good and lawful money of •GVw/ Britain^ 
which he owes to, and unjuftly detains from 
them j and whereupon the (aid R. ’T. and 
7. A. by 7. B. their attorney, complain, 
Thai •whereas the faid 6’. F. before the faicl 
■y. A/, became a bankrupt, to wit, on the 
8th day of January, in the year of our Lord 
17S1, at iVcfiminjler, in the faid county, by 
his certain writing obligatory, fealed with his 
i'eal, and then and there by him duly made 
and delivered, and bearing date the fame 
day ami year aforefaid, acknowledged him- 
feif to be held and firmly bound to the 
faid J. M. in the fum of 14C0/. of good 
and lawful money of Great Britain, to be 
paid to the faid J. M. or his certain attor- 
ney, executors, adminilfrators, or alSgns, 
when he the faid S. F. ftiould be thereunto 
afterwards requefted ; Yet the faid S, F. 
(although by the faid J. M. before he be- 
came 
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came a bankrupt, and by the faid R. T*. 
artd y. A. affignees as aforcfaid, fince he be- 
came a bankrupt, often requefted, ^c.') did 
not pay to the laid y. M. before he became 
a bankrupt, nor to the laid R. 'T. and y. A, 
alTignees as aforcfaid, fince the faid y. M. 
became a bankrupt, or to either of them, 
the faid 1420/. or any part thereof j but 
he to pay the fame, or any part thereof, 
hath hitherto wholly refufed, and ftill doth 
refufe ; wherefore the faid R. T. and ‘J. A. 
aflignees as aforcfaid, fay, they are injured, 
and have fuftained damage to the value of 
\gI. and therefore they bring their fuit, i^c. 

And the laid R. T. and y. A. aflagnees as 
aforcfaid, now bring here into court the 
faid writing obligatory, foaled with the leal 
of the faid .S’. F. which gives fufficient evi- 
dence of the debt aforefard, in form afore- 
faid, the date whereof is the fame day and 
year in that behalf above mentioned, £r’c. 

J.nndort, (If) y. 7 ". late of, iSc. was at 

tached to anTwer C. P. and R. S. cxeciuors 
of the lafl Will and teftament of P. P. Kfqj 
deceafed, of a plea, that he render to them 
24C0/. v.f lav/ful money of Crent Britahi, 
which he unjulHy detains from tiiom ■, and 
whereupon the laid C. P. and R, .S', by •>’. U, 
their attorney, complain. For tlct lAcrcas 
the faid y. F. on the 25th day of Marche in 
the year of our L.ord 1777, at I.rn:d.n aforc- 
faid, to wit, in the parilh of Zt. ALvy !e Rovo^ 
in the ward of Cl:rap^ by his certain writing 
obligatory, fcalcd with the leal of tire faid 
y. T. acknowledged himfclf to be held and 
firmly bound trnto the f.tid P. P. dei calcd, 
in his life rime, in the afartfid fum of 
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1400/. of lawful money of Great Britairti to 
be paid to the faid P. P, deccafed, his exe- 
cutors, adininirtrators, or affigns, when he 
the faid ‘T. (liould be thereto afterwards 
rcquefted ; nevctthclefs the faid ‘J, (al- 
though often requertcd by the faid P. P. de- 
ceafed, in his lifetime, and by the faid C. P, 
and R. S. fincc the deceafc of the faid P. P, 
hath not rendered or paid the faid funi of 
2400 /. or any part thereof, to the faid P. F, 
dcceafed, in his lifetime, neither bath he 
rendered the fame, or any part thereof, to 
the faid C. P. and R. S, fincc the deceal'e of 
the faid P. P.) but to render or pay the 
fame to the faid P. P. dcceafed, in his life- 
time, and alfo to them the faid C. P. and 
R. S. fincc the deceafe of the faid P. P. he 
the faid J. hath hitherto wliolly refufed, 
and ftill doth refufe ; wherefore the faid 
C. P. and R. S. executors as aforefaid, fay, 
they arc injured, and have fullained damage 
to the value of 30 /. and therefore they bring 
Tuit, Gjc. 

pro/ertincur. And the faid C. P. and R. S. bring here 
into court the letters teftamentary of the laid 
P. P, dcceafed, by which it fofficiently ap- 
pears to the court here, that they arc the 
executors of the faid P. P, and have the 
adminiftration thereof, &c. 

Detlaration MrMefex, (if.) J. //. late of Oxford, in 
in debt, u] on the County of Oxford, yeoman, was fum- 
judgm<-iit, ff- tnoned to anfwer T, B. in a plea, that he 
C render to the faid ‘i. 22 /. of lawful mo- 

defendant. ®cy of Great Britain, wiiieh he owes to, artd 

unjuftly detains from liim ; and where- 
upon the faid 7 ’. B. by S. U. his attorney, 
complains, Per that wlereas the faid B. 

5 here- 
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heretofore, to wit, in Michaelmas term, in 
the a 3 cl year of the reign of his prefcnt 
Majefty, in the court of our Lord the 
King of the Bench, before /Alexander Lord 
hoifgkboromhy and his companions, then 
juftices or our faid Lord the King of the 
Bench aforefakl, to wit, at U'ejiminjhr, in 
the county of Middlefex, by the confidera* 
tion of the faid court, recovered again ft the 
faid J, H. 111. which were adjudged to 
the faid T. B. in and by the laid court of 
the Bench, according to the form of the 
ftatute in that cafe made and provided, for 
his cofts and charges, which he had 
fuftained in and about his defence in a 
certain plea of trefpafs on the cafe, on 
promifes, againft the faid T. B, at the fuit 
of the faid J. H, w'hereof the faid J. H. 
is conviifted, as by the record and proceed- 
ings thereof, remaining in the faid court of 
the Bench aforefaid, here, to wit, at U'eft- 
minjlcr aforefaid, more fully appears ; vvhicli_ 
faid judgment ftill remains in full force, vi-” 
gour, and effect, not in the leaft reverfed, 
annulled, paid off, or any ways fatisfied ; 
and the faid T. B. hath not yet obtained 
any execution of the faid judgment, where- 
by an aflion hath accrued to the faid T. B, 
to demand and have of the faid J. H. the 
faid 111. above demanded} Tei the faid 
y. H. (although often requefted, isc.) hath 
not yet rendered to the faid T. B. the faid 
111 . or any part thereof, but he the faid 
y, H. to render the fame, or any part there- 
of, to the faid T. B. hath hitherto wholly 
refuftd, and ftill refufes fo to do t wherefore 

the 
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the faid T, B. farth, that he is injured, arid 
hath damage to the value of lo/. and there* 
fore he brings his.fuit, ^c. 

Declatatiipn Oxfordptre, (ff.) J. C. late of Oxford, in 
upona judi-. countv. Innkeeper, was fummoned 

an i^n- anfwer //. C. in a plea, that he render to 
ferior couit. him the faid H. 5/. 17J. id. of lawful money 
of Great Britain, which he owes to and un* 
jijftly detains from him j and whereupon the 
fajd H. by S. U. his attorney, complains, 
tor that whereas, the faid //. at the county 
court of R. L. Efq. Iheriff of the faid county 
of Oxford, holden for the faid county at Ox- 
ford, in the fiid county, and within the jurif- 
didtion of the faid court, on the 44th day of 
OSloher, in the year of our Lord 1780, came 
in his proper perfon, and then and there, in 
the faid court, according to the cuftom of 
the faid court, levied his plaint againft the 
faid W. in a plea of trefpafs on the cafe, to 
the faid Ih his damage of \l. 195. for a cer- 
tain caufe of adlion arifing to him againft the 
"^aid JV. within the jurildiction of the faid 
court, and then and there found pledges to 
profccute his faid plaint, to wit, John Doe 
and Richard Roe-, and fuch proceedings were 
thereupon had in the faid. court, in the plea 
aforefaid, that afterwards, to wit, at the 
county court of /\. P.J. Plfq. Iheriffof the 
faid county, holden at Oxford aforefaid, in 
the county aforetaid, and within the jurif- 
di« 5 lion of the faid court, to wit, on IPcd- 
nejiiay the 24th day of Ottober, in the year of 
our Lord 17S1, aforefaid, before certain free* 
fuitors of the faid court, the faid 11 . by the 
conlideration and judgment of tlu; faid court, 
recovered againft the faid IV. In the plea 

aforefaid/ 
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aforefaid, 5/. lys. a</. which, in and by th6 . 
faid court were then and there adjudged to 
the faid H. and with his affent, for his da- 
mages, which he had luftained, as well on 
occafion of the not performing certain pro- 
mifes and undertakings then lately made by 
the faid fV. to the faid H. at PFitney, in. the 
faid county of Oxford^ and within the jurif- 
didlion of the faid court, as for his colls and 
charges, by him laid out about his fuit in that 
behalf, whereof the faid W. was convifted, as 
by the memorandunris and proceedings there- 
on, remaining in the faid county court, more 
fully appears, which faid judgment dill re- 
mains in its full force in that court, unre^ 
verfed, unpaid, and not fatjsned j and the 
faid //. hath not yet obtained any execution 
of the aforefaid judgment, wheieby an a(flion 
hath accrued to the faid H, to demand and 
have of the faid PV. the faid 5/. 1 yj. 2«/. above 
demanded : Yet the faid JF. (although often 
requelled, lifr.) hath not yet paid the laid 
5/. 17J. 2 d>. above demanded, or any paif 
thereof, to. the faid If. but lie to pay the 
fame, or any part thereof, Iiath hitherto whol- 
ly refufed, and Hill rcful'es ; wherefore the 
faid H. faith he is injured, and hath llulaincd 
damage to the value of 10/. and thereibre he 
brings his fuit, Csf’f. 

London^ (If.) JoJjfi Denny late of l^ondufiy Declaration 
grocer, was fuminonetl to anfwer Rttkard 'o debt on a 
fenny affignee of Sir Robert 'Taylor, Knt. and 
Benjamin Cole, Efq. JJjctiffs of the laid r//y sS'.tilT of tbs 
of London, according to the form of the 
ftatute in fuch cafe made and provided, of a 
plea that he render to the laid Rkiard, af- 
S ligricc 
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fjgnce as aforefaid, 600 /. of lawful money of 
Grea/ Britain, which he owes to, and unjultly 
detains from him j and whereupon the faid 
Richard, by J, B. his attorney, complains, 
'That ‘whereas, tlie faid Richard heretofore, to 
wit, on the 5th day of June, in the year of 
cur IjOrd 1783, fued forth out of the faid 
court of our faid Lord the King of the Bench 
here (the faid court being then and now at 
Wejtminjler, in the faid county of Middhfex), 
a certain writ of our Lord the King called a 
capias ad refpondendum, di reded to the laid 
Jheriffs, by which faid writ, the laid JJjerijfs 
were commanded to take the faid Jo^ n Dean, 
if he iliould be found in their bailiwick, and 
him fafely keep, fo that he might have his 
body before his Majeily’s juftices at IVcJl- 
minjlcr on the morrow of the Ihly Trinity, 
then next coming, to anfwer the faid Richard 
in a plea of trefpafs •, and all’o that the faid 
might anfwer the faid Richard ac cording 
to the cuftom of the court of our Lord the 
-King of Common-Bench here, in a ce rtain 
plea of debt upon demand for 6®c /. j and 
that the faid JJjcrtfs fliould then have there 
that writ, which faid writ afeerwards and 
before the delivery thereof to the faid Jheriffs 
for execution, as hereafter is mentioned, was 
duly marked or indorfed for bail for 300/. by 
virtue of an affid ivit made and filed in the 
faid court, of the caufe of adion of the faid 
Richard, in that behalf, according to the form 
of the llatutc in 1 'ch cafe made and pro- 
vided J which faid writ fo indorfed after- 
wards and before the return thereof, to wif, 
on the 14th day of June, in the year afore- 



faid, at Lctidon aforefaid, in the pafifh’ and 
ward aforefaid, was delivered to the fald Sir 
Robert ’Taylor and Benjamin Cole, then and a 

Cill bCmgJherijfs of the fad city, to be ttt- gfedfs»/m 
cuted in doe form of law; by virtue 
which laid writ, the laid Sir RcbeitTaylor and , 

Benjamin Co!e,Jherif's, as af'orel'aid, afterwards Jhtriff 
and before the return of the faid writ, to 
wit, on the day and year aforefaid, at "Lon- 
don aforelaid, in the parifli and ward afore- 
faid, and within their bailiwick, took and his 
arrefted tiie faid John by liis body, and then 
and there had and detained him in tbeir ruf- his 
tody, at the fuir of the faid Richard, for the 
caufe aforefaid ; anti the faid febn being fo 
arrelled and in cultody of the laid Sir Robert 
Taylor and Benjamin Cole, Jhcriffs, as aforefaid, JhdM 
afterwards ancl before the rein.rn of the faid 
writ, to wit, on the liimc day and year afore- 
faid, at ! .ohdon aforefaid, in the pariOi and 
ward aforefaid, and within rlicir bailiwick, 
took bail for the appearance of tiio laid fol'n, 
at the rcctirn of the laid writ, and on rn.*'; 
occafion the laid John, on the fod i^rli day 
of June, in the year alorcfaiii, at I.ir.dou 
aforclaid, in the parilh and ward aforefaid, by 
his certain writing obligatory, commonly 
calk'd a bail-bond, icaled with his feal, and 
now llicwn to die court hcic, the date wiicic- 
of is tii.; day and year laft aforei'aid, acknt'w- 
Jcdgetl io ilelf to be held and hrmlv bound 
to the laid Sir Robert Teiylor and Berjamin 
Cole, jheri fs 6f tie faid city of Louden, by the I’Hrnffof fh« 
names of Sir Robert Taylor, 'Kvd'^hx.^ and 
Jamiii Cote, Efquire, /her js of the city of Lon- ^ -i 

don, in the fum of 600/. of good and lawful' ^ • 

S 2 money, 




Ut 
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C)(#tAtioti|S in lOtbtg 

money of Great Britain, to be paid to thd 
faid J^erift, or their certain attorney, exe- 
cutors, admtniftratora, or alTigns, when he 
the f^id John Ihould be thereunto required^ 
with a condition to the faid writing obliga- 
tory* underwritten, that if the faid John 
fhould appear before the juftices of our faid 
Lord the King at lVeftmit 0 er, on the morrow 
of the Holy Trmiy,_ to anfwcr to the faid 
Ricbardf in a plea of trefpafs'; and'alfo that 
the faid John might anfwer the faid Rithard, 
according to the cuftom of his Majefty’s 
court of Common-Bench here> in a certain 
plea of debt upon demand for 60o/. j that 
then the faid obligation ihould >be void and 
of ho force, other wile fliould ftand and re- 
main in full force, vigour, and efFe<^, as by 
the fold writing obligatory, and the faid con- 
dition thereof (relation being thereto had), 
will more fully appear; which faid writing- 
obligatory, with the condition thereunder 
written, was taken by the faid Jhertffs, by 
vtnrue of the faid writ, and by force of the 
llatute in fuch cafe lately made and provided j 
and the faid Richard in fa£t faith, chat the 
laid John did not a[)pear before his Majefty’s 
jiiftices at li''ejiminjier, on the morrow of the 
I lay ’iiinily, in the condition afo'refaid men- 
tioned, according to the exigency of the faid 
wiit^ whereby the laid writing obligatory be- 
came forfeited, and the laid fum of money 
therein mentioned, or any part thereof, -not 
being paid to the faid Ihertffs, . faid Sir 
Rohcit 'hiylor and Benjamin Cole, then and 
now being of the faid city of London, ■ 
afterwards, to wit, on the 25th day of June, 
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1*5 .the year aforefaid, at Z'wi^/i'afQrtfafdi in 
thepariih and ward aforefaid, 'at thle'rtr^ueft;' 
coft and charges of the {aid RiSardt 'i\it' 
plaintiff in the faid fuit, by ah ihdorfeiticnt^ 
on the back of the faid writing obligatory,'" 
made and attefted in the pretence of twti?'’ 
credible witnefles, lealed with their feal of 
office of Jberiffsf aligned the faid writing 
obligatory to the faid Richard, according to 
the form of the ftatute in fuch cafe made and 
provided, as by the faid afli^ment indorfed 
on the {aid writing obligatory, and duly 
ftamped before the commencement of this 
fuit, according to the form of the ftatute in 
that cafe made, and to the court now here 
{hewn, the date whereof is the day and year 
laft aforefaid, may more fully appear; by 
realbn of which faid premifes, and by force 
of the ftatute in that cafe made and provided, 
an a(flion hath accrued to the faid Richard, as 
affignee of the faid Sir Robert Traylor and 
Benjamin Cole,Jheriffs of the faid city of Lcn- 
don, as aforefaid, to demand and have of thc/W cQumj, 
faid John the faid fum of 600/. above de- 
manded: Neverthelefs the (aid (although 
often required), hath not paid the faid 600/. 
above demanded, or any part thereof, to the 
faid Sir Robert 'Taylor and Benjamin Cole, or to 
either of them, before the faid aflignment ; 
or to the faid Richard, affignee as aforefaid, 
fince the faid affignment, or to either of them, 
but he to pay the fame, or any part thereof, 
hath hitherto wholly refufed, and ftill refufes ; 
wherefore the faid Richard, aflignee as afore- 
^id, fays he Is injured, and hath fuftained 
S 3 damage 
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. damage to the value of zol. and therefore 

he brings his fuit, £^c. 

eclaration London^ (ff.) li'iliiam Doe^ late of Lcndott^ 
;ion a bail- ^rocct, was fumnioned to anfwer Richard 
Me >’«»», aflignee of Sir Robert raylor, Knight, 

and Benjamin Coky Efquire, Iheriffs of the 
faid city of London, according to the form of 
the ftatute in fuch cafe made and provided, 
of a plea, that he render to the faid Richard, 
Aflignee as aforefaid, 600/. of lawful money 
of Great Britain, which he owes to and un- 
juftly detains from him ; and whereupon tite 
laid Richard, by J. B. his attorney, com- 
plains, ‘I hat whereas, the faid here- 

tofore, to wit, on the 5th day of jme, in 
the year of our Lord 1783, futd forth out of 
the faid court of our faid Lord the King of 
the Bench here (the faid court being then and 
now at IVejluiinjler, in the faid county of 
Middlejex), a certain writ of our Lord the 
King, called a capias ad refpondendum, di- 
refted to the faid fheriffs, by which faid writ, 
laid fheriffs were commanded to take 
one John Denn, if he fliould be found in 
their bailiwick, and him litfely keep, fo that 
they might have his body before his Majcf- 
ty’s jullices at kVcJiminjlcr, on the morrow of 
the ilcly ‘Trinity then next following, to an- 
fwer the faid Richard in a plea of trefpafs j 
and alfo that the faid John might anfwer the 
laid Richard, according to the cuftom of the 
court of our Lord ihe King of Common- 
Bench lu re, in a cer'aln plea of debt upon 
demand for 600/. and that the faid fheriffs 
fhould have there that writ j which faid writ, 

afterwards 



afterwards and before the delivery therec^ to 
the faid Ihcriffs for execution, as hereafcci: 
is mentioned, was duly marked or indorfed 
for bail for 300/. by virtue of an affidavit 
made and filed in the faid court, of the caufe 
of aftion of the faid Richard in that behalf, 
according to the form of the ftatute in that 
cafe made and provided, which faid writ, fo 
indorfed afterwards and before the return 
thereof, to wir, on the 14th day of Juries 
in the year aforefaid, at London aforefaid, in 
the parilb and ward aforefaid, was delivered 
to the laid Sir Robert Taylor and Benjamin 
Cole, then and Itill being iheriffs of the faid 
city, to be executed in due form of law j by 
virtue of which faid writ, the faid Sir Robert 
Taylor and Benjamin Cole, flierifls as aforefaid, 
afterwards and before the return of the faid 
writ, to wit, on tiie day and year aforefaid, 
at l.onJen aforefaid, in the parifli and ward 
aforefaid, and within their bailiwick, took 
and arrelted the faid John Denn, by his body, 
and then and there had and detained hirr.’'' 
their cuftody, at the fuit of the faid Richard, 
for the caufe aforefaid j and the laid John 
Denn being fo arrelfed, and in cuftody of the 
laid Sir Robert Taylor and Benjamin Cole, 
flienfl’s as aforefaid, afterwards and before 
the rerurn of the faid writ, to wit, on the 
fame day and year aforefaid, at London afore- 
faid, in the parilh and ward aforefaid, and 
^itiiirt their bailiwick, took bail for the ap- 
pearance of the faid John Denn, at the re- 
turn of the faid writ, and on that occafion 
the faid WilUam Doe, as bail or furcty of 
the faid John, on the faid 14th day of June, 



in 

in the year aforefaid, at London aforefaid} 
the pari(h and ward aforefaid, by his certain 
writing obligatory, commonly called a bail- 
bond, feale'd with his feal, and now Ihewn to 
the court here, the dare; whereof is the fame 
day and year laft aforefaid, acknowledged 
himfelf to be held and firmly bound to the 
faid Sir Robert Te^lor and Benjamin Ceky flie- 
riffs of the faid city of Londetit by the names 
of Sir Robert Tt^lort Knight, and Benjom 
min Cole., Efquire, Ihcriffs of the city of 
Lopdon, in the fum of 600/. of good and law- 
ful money of Great Britain^ to be paid tp 
thi 5 faid ftierifFs, or their certain attorney, ex- 
ecutors, adminiftrators, or adlgns, vvlien he 
the faid William fhotild be thereunto required, 
with a condition to the faid writing obliga- 
tory underwritten, that if the faid John fhould 
appear before the juftices of our Lord the 
King at Wejtminjier^ on the morrow of the 
Holy trinity, to anfwer to the faid Richard in 
a plea of trclpafs} and alfo that the faid 
might .’.nfwer the faid Richard, accord- 
ing to the cuflom of his Majelty’s court of 
Common-Bench here, in a certain plea of 
<!cbt upon demand, for 6co/.; that tiitn the 
faia obligation Ihoiild be v<;»id, and of uo 
iurce, otherwife fiiould ftand and remain in 
full force, vigour, and elTed, as by the faid 
writing obligatory, and the faid condition 
thereof, relation being thereunto had, will 
more fully appear j which faid writing obli- 
gatory, with the condition thereunder writ- 
ten^ was taken by the laid Iheriffs, by vir- 
tue of the faid writ, and by force of the 
ftacxite in fuch cafe lately made and pro- 
‘ vided i 



wdedj and the faid Richard' in faith. 
That the faid John did not appear before his 
Majdly's jufticcs at If^ejlminfler^ on the mor- 
row of the ffo/jy ^Trinity^ in the condition 
aforefaid mentioned, according to the exi- 
gency 6f the faid writ, whereby the faid writ- 
ing obligatory became forfeited, and the faid 
fum of money therein mentioned, or any 
part thereof, not being paid to the faid (be- 
rifFs, the faid Sir Robert Taylor and Benjamin 
Cole, then and now being IheiifFsof the faid 
city of London, afterwards, to wit, on the a^th 
day of June, in the year aforefaid, at London 
aforefaid, in the pari/h and ward aforefaid,, 
at the requeft, coft, and charges of the faid 
Richard, the plaintiff in the faid fuit, by an 
inrlorfemcnt on the back of the faid writing, 
obligatory, made and attefted in the prefence 
of two credible witnefTes, fcaled with their 
feal of office of fheriffs, affign'ed the faid writ- 
ing obligatory to the faid Richard, according 
to the form of the ftatutc in fuch cafe made, 
and provided, as by the faid alfignmcnt in- 
dorfed on the faid writing obligatory, and 
duly Itamped before the commencement of 
this fuit, according to the form of the fta- 
tute in that c^fe made and provided, and to 
the court now here (hewn, the date whereof 
js the day and year laft aforefaid, may more 
fully appear ; by reafon of which faid pre- 
miics, and according to the form of the lla- 
tutc in that cafe made. and provided, an ac- 
tion hath accrued to the faid Richard, as af- 
iignee of the faid Sir Robert Taylor and Ben-’ 
janun Cole, IhcrifFs of the faid city of London 
as aforefaid, to demand and have of the faid 

William 



JVilliam the faid fum of 6ool. above demand- 
ed : t^vertbelefs, the faid H^illiem (although 
often required) hath not yet paid the faid 
600/. above demanded, or any part thereof 
to the faid Sir Robert Taylor Benjamin CoUt 
or to either of them, before the faid afilgn- 
ment j or to the faid Richard, afllgnee as 
aforefaid fince the faid afllgnmcnt, or to 
either of them, but he to pay the fame, or 
any part thereof, hath hitherto wholly refufed, 
and Itill refufes j wherefore the faid Richard, 
aflignee as aforefaid, fays he is injured, and 
hath fuftained damage to the value of 20/. 
and therefore he brings his fuit, Uc. 

If bv the late If the bond be alfigned by the Lite (Ijeriffs 
fhtxiffi. .(add that word), and that they ns late peytjji 
'affigned the fame to the pJaiiuiff; anti inllead 
of the words no^v being perijfs, lay ( then being 
Jheriff's), and the venue may be laid in l.ondon, 
although the arrell and aflignment was in.tde 
in the country. 2 Lord Raym. 1455. 2 Str, 
727. 


Declarations in “Tre/pafs and AJfanlt. 

Declaration’’ MIDDLESEX, Richard Fenn,htr o( 

for aco'nmon Lcndov, veoman, was attached to anfwery^fw 
affjuJi. Denn, of a plea wherefore, with force and 
arms, he made an alfault on the laid ^ohn, 
to wit, at Wefimirtjier, in t!ie faid county, 
and there beat, bruifed, wounded, and ill- 
■ , treated him, fo tl at his life was thereby in 
■>grc.tt danger, and there did other wrongs to 
The laid John, to the great damage of the 
faid John, and againft the peace of our iJord 
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the now King, 6?<r. j and whereupon the faid 
Denrit by James March his attorney, 
complains. Far that the faid Riebardy on the 
■fir ft day of OSiobery in the year of owr Lord 
1783, with force and arms, to wit, with 
fwords, ftaves, fticks, andfifts, made an af» 
fault on the faid John, to wit, at WefiminfitTy 
in the faid county, and then and there beat, 
bruifed, wounded, and ill-treated him, fo 
that his life was thereby in great danger, and 
tlien and there did other wrongs to the faid 
Jobtiy to the great damage of the faid Jahtty 
and againft the peace of our Lord the now 
King, fic. wherefore the faid John faith. 

That he is injured, and hath fuftained da- 
mage to the value of 2c/, and therefore he 
brings his writ, fSc. 

MidiUcjOc, to wit, Richard Fenny late of For an aflaolt 
IVifJimttilter, in the laid county yeoman, was impufoa* 
attached to anlwcr John Denn, in a plea, 
wheicfore with force and arms he made an 
alVault on the laid Richard, ro wit, at If 'ejt- 
minjicr, in the faid county, and beat, 
bruifed, wounded, and ill-treated him, and 
there imprifoned him, and kept and detain- 
ed him in prifon there, for a long time, 
without any rcafonable or probable caufe 
wliatfoever, contrary to the laws and cuftoms 
of this realm, and againft the will of the faid 
John, and there did other wrongs to the faid 
Johny to the great damage of the faid Jobny 
and againft the peace of our Lord the 
now King, i^c, and thereupon the faid 
'John, by J. L. his attorney, complains. For 
that the faid Richard, on the firft day of Na- 
if ember y in the year of our Lord 1783, to wit, 

at 
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at WeJittttnJliTf in the faid county, with force 
and arms, wit, with fwords, ftaves, and 
(ticks, tnidc an .alTauIt on the faid Kicbardf 
and then and there beat, bruifed, wounded, 
and ill* treated him, and then and there im- 
pfifbned him, and kept and detained him in 
prifon for a long time, to wit, for the fpace 
of hve hours then next following, without 
any rcafonable or probable caufc whatfoever, 
contrary to the laws and cuftoms of this 
realm, and againft the will of the faid John, 
and then and there did other wrongs to the 
faid yoh», againft the peace of our Lord the 
now King, (^c, wherefore the faid yo'h» faitii. 
That he is injured, and hath fullained da- 
mage to the value of 50/. and therefore he 
brings his fuir, £s?r. 

Trefpafs for Onfor^Jhlre, ((T.) Richard Venn., late of 
breaking, and 

in the faid county, ycornan, was at- 
*^9^*^*^ anfwcr yobn T>enn, in a plea, where- 
poachingarid fofe. With force and arms, ^c. he broke 
Spoili ng the and entered the clofe of the faid John, (ituate, 
b“r;aki.,gthe' lying, and being in the pariih of hurford, in 
gates, S.Z, faid county, and trod down, con fumed, 

and fpoiled the grafs of the faid yohn, there 
growing, of the value of 10/. with his feet in 
walking, and with certain cattle, eat up, 
trod down, confumed, and fpoiled other the 
grafs of the laid Jobn, there alfo growing, of 
the value of other 10/. and with the feet of 
the faid cattle, poached and fpoiled the earth 
and foil of the faid yobn, and with fpades, 
pick-axes, and other iron inftruments, dug 
up, turned up, and rooted up, the earth and 
Ibal of the faid yobn^ of the value of other to/, 
in the faid clofe, and the gates, polls, pales. 
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and rails/ of the faid ’yohn^ thero ercftdd, 
IVanding, and being, cut down, broke down,. 
prbitrated, and deftroyed j and otiicr wrongs , 
to the faid "John there did, to the great da- 
mage of the faid Johriy and againft the peace 
ofour Lord the now King} and whereupon 
the faid John^ by 5 '. W, his attorney, com- 
plains, h'or that the faid Ricbardf on the firft 
dsiy oi January y in the year of our. Lord 1783, 
with force and arms, broke and entered 
the clofc of the faid Job»y called the Butts, 
fituate, lying, and being in the parifh of 
Burford, in the faid county, and trod dow^ 
confumed, and fpoiled the grafs of the faia , 
John there then growing, of the value of lo/. 
with their feet in walking, and with certain 
cattle, to wit, horfes, mares, geldings, and 
flieep, cat up, trod down, confumed, and •, 
fpoiled other the grafs of the faid John, there 
then growing, of the value of other 10/. and 
with the feet of the faid cattle poached and 
fpoiled the earth and foil, to wit, five hun- 
dred perches of the earth, and five hundred 
perches of the foil, of the faid John there, 
and the gates, polls, pales, and rails of him 
the John, to wit, fifty gates, fifty polls, 
fifty pales, and fifty rails, of the faid John^ . 
then and there ereded. Handing, and being, 
cut down, broke down, prollrated, and de- 
ftroyed : and there did other wrongs to the , 
faid John, to the great damage of the faid 
JoIm, and againft .the peace of oiir Lord the 
now King, &c. To the fa, id John his damage 
of 100/. and therefore he brings his fuit, (sic. 
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Venue. T^ENUE (‘vuinetum, or vifnetim) is the 
^ place from whence a jury are to come 
for the trial of caufes, which is generally 
fome neighbouring place, Locu$ quem vicini 
habitant^ from whejice it is called vicineltm, 
or venue. 

Geucral rule The general rule of law, as laid down by 
oflawrcfpca- Lord CokCy is. That every trial fliall be out 
ing the venue, that /otww, pari/Iiy or hamlety or place known., 
out of the towny &tc. within which the matter 
of fa£i ifuable is alledged, that is moft cer- 
tain and ncarefl: thereuntO/ the inhabitants 
whereof may have the better and more cer- 
tain knowledge of the fad. Co. Litt. 12^. a. 
Many niceties Many niceties which were formerly to be 
^ot over. obferved with refped to laying the venue', are 
now removed by the 4 ci? 5 Am. c. 1 6. which 


Real aftions 
to be laiii in 
the proper 
county* 


Pcrfonal ac- 
wns not. 


ena<Sts, “ That every venire facias for the trial of 
“ any ifflie, fhall be awardcil of the body of the 
proper county whcie fuch illue is triable." Alio 
ftc Jiat. 24 Geo. 2. c. 18. with rcfpetl to pen.,] 
aftions. 

All aftions, real or mixed, as trcfjxils, 
quare claufura fregit^ ejeiiment.^ wafte^ &c. 
inuft be laid in the couniy where the lafids lie. 
Brest. 189. 4f4.. So debt for rent, againil 
an aflignec of a term, on the privity of ellate, ■ 
is local, and will lie no where but in that 
county where tfe lands are. Crc. Car. 183. 
hatch, 187. Jon. 43. Debt upon efcape is 
alfo local. 2 LiH. u’J?, 7 Si. 

AH perfonal actions, as debt, detinue, aflault, 
deceit, trovci, and c-jiivcifior, account, flander, 

and 
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and the like, the plaintifF may declare in what 
Cfiinty he pleafes. Ca. Lit. 282. So againft a fte- 
nfF fora fal(e return, i 136. Jf a perionai 

atSlion bi.’ founded upon a thin^ done ouc of the 
realm, it may be brought in any coui.iy, and {lull 
be allcdgcd at fuch a place, in fuch a county ; as if 
debt be upon a bond or bill made at liainburgh, it 
may be alledged at H. v:z. at Ifiington, in the counit 
Middlefcx. Latch. 4. halk. 660. So upon bund. 

Salk. 659. Lutw. 950. 2 Cro. 76. 

Wlicn an aftion is founded upon two Wner. theac-i 
things in different counties, both material to foi«d- 
the maintenance of the adlion, it may be®"*. 

, , . , ' , thmi*:;, incii- 

brought in the one county or the other, i-ou«. 

7 Co. 2, a. Dy. 38. b. 40. a. Asif an arreft ucs, ivnvtcbe 
be in one county, and an cfcape in another, brou^^hi. 

I Lev, 114. So in an aflion for a falfe re- 
turn of tion eft inventus, where the flieriffwas 
in company of tlic parry, 2 Mod. 23. So if 
the matter in one county is tlepcndant upon 
matter in another, the plaintifF may have t!;.“ 
afiion in the one county or the other. 7 Co. 

1 b. As if two conlpire to indict another, and 
make the execution of the confpiracy in an- 
other county, confpiracy lie') inrlu-one couuty 
or the other. 7 Ce. i. b. So for mali ciou fly fil- 
ing an execution in Mi.hiujex, whereby lie was 
arreAed in Dorfetftohe, Cro. iiltz. So if 

an action on the cafe be againft the Iherift of 
Dtfibi^hftjire, for not arrefting a man upon a 
ca/)ias ut lagatum to him directed in Denbigh- 
/hire, upon which he returned non eft inventus, 
it may be in Denbigb/hire, or in Middkfex, 
where the return was made. Hob. 209. 

If an affaulc and imprifonment happens atirarrsuithap- 
Minorca, it may be laid at London, in the pa- P-" a broad, 
rifts of St, Mary Ic Bow, in the tvard of C.'icap. I’l'*'' 

LabrUas ' 
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FSrtMS V. MufiyH Hil, T. 1775 j and if thd 
plaintiff was banilhed from Minorca to Car- 
thagtna^ it may be laid in Minma^ to wit, at 
London^ &c. 

Aftions on By Stat. 2 i Jac> t. e. 4. ** All fuits on penal fta- 
peoal ftatates ** tutes (hall be laid in their proper county, and if 
Iw bindinf; in « on the general ilTue pleaded, the offence be hot 
their proper «« proved in the fame county in which it is laid, the 
county, t* defendant (hall be found not guilty.” 

Cooftruflion This atS does not extend to any offence 
of the aft. created Jince the ftatute ; fo that profccutions 

on fubfequent penal ftatutes are not retrain- 
ed thereby, but that ftatute is as to them as 
it were repealed pro tanto. i Salk. yji. by ten 
judges. Secondly, That all informations 
and popular aftions in penal ftatutes made, 
before that aft, muft by force of li Jac. I. 
c. 4. be laid, brought, and profccuted in the 
proper county where the faft was done. ibid. 
Bunbury 236. 

So tgainft “ So if aftions are brotiglit againft any juffice, 
officeri, &c, mayor or bailiff of any city, town corporate, 
head-borough, portrpcve, conltable, tithing- 
man, collefloroffublldy, fifteenths, cburcbwar- 
** dens, and other perfons called fworn men, exe- 
** cuting the office of churchwarden or overfeer of 
** the poor, and their deputies, or any of them, or 
** any other which in their aid and affiftance, or by 
** their commandment, ifc. the venue muft be laid 
** where the faft was committed, or the defendant 
** muft be found not guilty.” S/uC. 21 Jac, i,c. 12. 
fili. 5. vide S»r. 446. Vaughan it 3. 

Nnilance, A nuifance muH; be laid in the proper 
d^fbr rent, county, and debt for rent againft the aftignee 
**** * of a term on the pr' vity of eftare is local, and 

will lie no where but in the county where the 
lunds are. Cro. Car. 133. Jones 43. But 
debt for rent againft the lefilr m.ty either be 

laid 



’laid where the land licsi' the deed^Was 
made. * ■• ' ' ' • 

Where the evidence ncccilaiy to fltppbrt When plain-* 
the aftionarifes in two counties, the plaintiff *«y 
may lay' the venue in which county he will. 

609* , pleafes, ' ' \ 

, Fefier , moved to change the venue from Cgufj, 

Lcndon to Ouferd on the common affidavit ; tion aririog^.jia 
Walker fhewcd for caufe, it was a contract to t>vocouniie»j , 
be performed in Cambridgejbiret being a wager 
laid at Oxford^ oh the running of a horfe at]jij jn^ 
Nmmarkett and cited i Wth^ fed non al~ 

Jacaiuri (or per cur, it is clear the ought 
not to be laid in London j and Camhridgejhire 
is a third county to which the record is hither- 
to a ftranger. Had the venue been laid there, 
we probably fliould not have changed it. 

Rule abfolute. 


Of changing theY tnxxQtn Irafffiory ASltons, 

THE ftat. of 6 i?. i. c. a. having ordered 
all writs to be laid in their proper counties, 
this, as thej udges conceived, impowered them 
to change the venue, if required, and not to 
infifl: rigidly on abating the writ, which prac- 
tice began in the reign of 'James the Firfl, 

2 Salk. 610 , and this power is difcretionally Court will 
exercifed, fo as not to caufe but prevent a "ot than;;e 
defeft of juftice, therefore the court will not^|j® orth-” 
change the venue to any of the jour northern^f\(},^^ 
counties, previous to the fpring circuit; be-i jutiea pre-* 
caufe there the affizes arc holden only once a' . 

year, at the time of the fummer circuit,' ’’iJ 
i Wils, 138 . 5/r,.48o. ; nor can itbechang- 
T ed. 



m 


“ffi wHftt cftfcs 
venue cannot 
be changed. 


iV JlHccaijfcof 
adlon arifci 
in Wfiles; and 
the v^nue in 
London, it 
may he 
•ftangcd into 
the n<xt Kn^;- 
liih county. 


Cannot be 
changed into 
a county pa- 
latine, bu: 
may b»* 
to Chi-ilcr. 


Oenw* 

ed, but CO a ooxinty^ where the whole caofe of 
aftion arofc. i ff'ils, 178. 

The wme is not changeable in an a£lion 
for fcand. magnattmt prumilTory note, or. bill 
of exchange. Lev. 56. Cartb, 400. Vent. 363. 
Batnes 482. 492, So in covenantj for the 
Venue cannot be changed if on a fpecialty. 
Leo.ioj. BamesA^i. 2 5 /r. 878. So in co- 
venant for non>paymenc of rent. Barnes 
So in an action for a faU'e return. Salk. 669. 
•But it is laid down in Burr, 1 564. with good 
Tearon> that in tranfitory, aftions the court 
ought to change the venue^ when it appears 
upon the circunnftances laid before them, 
thet- there is a probable ground to apprehend 
tbac a fair,- impartial, or at lead a fatisfatdor}'^ 
trial cannot be had. 

If the caufe of aftion arifcs in IVales^ and 
the venue laid in London, the court will, on 
affidavit, order the venue to be changed into 
the next Englijls county j ahd the motion 
muft be to change it into the iVelJh county, 
and not into the adjoining Rnglifi county, 
bccaufe the affidavit' muft exprefs in what 
county, and not eljevobere, the caufe of aSioii 
arifes : but after the venue is fo changed, the 
caufe may be tried in the next adjoining 
EngHjt! c<,u y ; and therefore it cannot be 
changtci > t of the adjoining Engliffi couhty 
into tVcles. 2 Bu.:k. Rep 962, 

The venue cannot be changed info a county 
palatine, 470. 488. but it was chang- 

ed into CbeJJer, btraufe the court can fend 
down the record by mittinm. ' l.cjd Rayn:. 
1418. 1 inis', 122. 


The 



Oetihe. 

' The viiiue may not be changed from a fn what cafei 
county at large into a city and county 
i but it has been changed from 
county at large into London., iUd.% and itiargeiqtoa 
may be changed from one county and city in- city and 
to another county and city, Brae. Re^. C. 

429.'} but it cannot be changed into Hall, 

Cajiterh'my^ &c. bccaufc it is not known when 
an affize-will be held there j nor into the city 
of JVorfeJler or" Gloucejier, out of the county 
at large, bceaufe the aflizes for the city and 
county at large are held at the fame place : 
but the reporter fays, all this is in the dif- 
crerion'of the court. Barnes 490. 

If thecaufeof aflion arifCs in Berwick oiAy, If caufe of 
the venue, it feems, Ihould be in 

ICtHu* 2 til^ckt I\€p» lO^On the V6UU6 

muft be in Northvfmberland, 

A^i.on by attorney on a promilTory note v«nii«n«' 
and other counts, motion to change the 
nue from MiddUfex to Stafford on tht ufual 
affidavit, 2 Barnes 390. 392. were cited, note. 

Davy fliewcd caufe, and undertook to give 
evidence on the note. Rule difeharged. 

2 Black. Rep. 993. 

An attorney has no privilege to have the At'omey has 
venue changed into Middlefex^ where he is de- 
fendant, though he has a privilege when * 

plaintiflFi to lay it and keep it there (uhlefs he Mi.i.iiefeic, 
fues in auter droit as executor, £s?c. orjointlydiouRhhe^ 
with another perfon), the privilege is loft : ^l-' . 
Serjeants and officers of the court have the[|’][};^’* ^ 
like privilege, Barnes 493. Rep. £3* Caf. 

Pra£l. C. P. 145. Barnes 479. 480, 482. 

Brad. Reg. 419. 4 Burr. 2027* 

T a 


But 



37^ 


Clenue, 


If ftrjcants 

UffC. fje by 
capias, the 
venue may be 
ch^nj^ed. 


If an attorney 
is plaintiff, 
the vrnue 
canntit be 
chan^'cJ, 


But if a fcrjeant at law, or aiv attorney, be 
plaintilF, and "foes by a capias^ and not by 
writ of privilege, the j.’f»«emay be changed, 
for he has thereby waived his privilege, and 
is to be confidered only as a common perfon. 
PraSl, Reg. 430. Barnes 346. 

Aftion retained in Middlefex., on motion to 
change the venue into Worccjlerjbire., in right 
of plaintifF s privilege as an attorney, though 
attachment was not a tejlatum out of Middle- 
fex. Barnes 493. 


Within ‘ivhai Thre the Venue may be 
changed. 


Wbentbev:- THE defendant cannot move to change 
venue in any action until his appearance 
” ^ ' be entered. R. E. 24. Cb. 2. 

Venue, wlicrc “ That although the declaration be delivered fc- 
chartqc.ible in yen days before the laft day of the next precedent 
tranfitory ac- «< ter.m, or after, yet before plea, upon oath made, 
c( may be changed upon motion in the 

isrfien to t« (aid tranfitory adlions the next term after, and 
plead thereto, tt j],g defendant to plead to the new aflion as he 


^ May be 
clanged, if 
defendant 
comes in by 


‘‘ iliould have done, without delay.’’ Ji, Alwh. 
^ 6 ^ 4 . 8. That the venue may be changed 

(upon oath), though the defendant come in by 
“ exigent.*' ibid. 


exigent. 

Venue may By rule, Mieh. x6 Geo. 2 . ** It is ordered, That 

, be changed any defendant may move to change the at 

before rlcj. ‘‘ tim's: before plea pleaded, in all fuch aftions 
wlitre the venue may. be changed by the courfe of 
* this court, norwithfluiding fuch defendant or de- 

fciidants may have applied for, and obtained fur- 
clier time to plead before fuch motion.’* 


If 



denilC, a77 

It has been held, that a futnoaons or order :>uinmons and 
for time to plead fhall be no bar to a motion or*!*?*' “o bar, 
to change the veme^ nor alter an order for an 
imparlance. Barnes 

But on application to change tlie venue 'svlth npin- 
after a judge had given an order for time to'”S 
plead, defendant confenting to rejoin 
and take notice of trial at the fitting after trial, 
term, the court held it came too late, and 
that defendant’s confent fhould bind him. 

Blirnes 493. 

The defendants having put in their plea, if pica be put 
after a rule to (hew caufe why the venue th-.- venue 
/hould not be changed, and before it was"*'^’’*, 
made ablblute, the court held, that the put- 
ting in the plea by inadvertency was mo ('lea, und 
waiver of the rule, and gave the defendants id' idmg de 
leave to withdraw their plea on paynicnr of 
cofts, and made the rule for changing the 
venue ablblute. Barnes 360. 

If the declaration be delivered fo late ivjny move to 
that the plaiiitifl' cannot \wovc befere the /r?/? change the 
diy of the term, he may move it then. Barnes 


*the Method of moving to change the 
Venue. 

N O notice is necelTary to be given to FJow to mftv* 
the plaintilF’s attorney, previous to the mo- change the 
tioo to change tlie venue^ but the client 
makes the following alfitlavit; which give to 
a fcijeant, with 10 J. fsd, for him to move 
for that purpofej the rule is not ablblute 
in the firft inrtance, therefore in the evening 
T 3 draw 



i ;8 


ScniK, 


Affidavit* 


“^pon plf»in- 
liiF’s under- 
taking to give 
evidence of 
fome matter 
in iffiue arifirg 
in the county, 
the rule to 
change ibe 
veituc will be 
^ij^harged. 


How to 
change the 
e in va- 
caiion. 


draw up rule, pay for fame 5 /. infpefting 
the declaration, is. filing affidavit, iffworn in 
the country, '2 ferve it on plairitilPs attor»- 
ney, • and IhfeW the original 5 which being 
done, make affidavit of fuch fervjce, " and 

Jhewtng the original rtile” give it to a fer-- 
jeant on the day of fhewing caufe, with a 
fee to make it abfolute, of 10 6 d. ; when 

done, draw up the abfolute rule, and ferve 
it, pay 4J. 6 d. the plaintiff’s attorney then 
will call, and alter the declaration with'you. 

In the Common Pleas. 

ythn Dem, Plaintiff, 
and 

. Richard Ferny DefendaDt. 

Richard Ferny of Bread-Jireety Londorty fa‘51or, 
the above defendant, malceth oath and faith. That 
the plaintiffs caufe of adion (if any) arofe in the 
county of A. and not in the county of B. as laid 
in the declaration, or elfewhere out of the county 
oi A. 

Notwithftanding the defendant has it in 
his power to remove the venue from the place 
laid, to the place where the caufe of action 
arofe, the plaintiff may, on fhewing caufe, 
“ undertake to give material evidence of fome 
“ matter in iffttey arifing in the county wherein 
** the action is laid in that cafe, the rule will 
be difehargedi but if at the trial he fails 
therein, he mufl be nonfuited. '2 Black, 
Rep. 1031. For it is not enough to fay, 
that the witneffes to prove the contract re- 
fided there. Ibid, 

. If the defendant wants to change the 
^enite in vacation^ he may, upon producing 

the 



ihe ufual affidavit, qbtain a judge’s futn- 
mons for that purpofc and qn attendance, 
the judge will make an order for the rule, 
upon producing a ferjeant’s hand to a brief. 

Pay for the order 2 j. rule, 4/. 6 d. filing or- 
der, I J. j ferve it on plaintiff’s attorney* 

Originally it was required, that the plain- Formerly it 
tiff Ihould give no evidence at the, trial, but was required 
what arofe in the county wherein the 8’''® , 

was retained, i Keb. iSp. i Sid, 442. If be coSn^ where- 
gave none fuch, he mud have been nonfuited in the venue 
of courfe. But when it was laid down in was retained, 
Swain’s cafe, i Sid. that the plaintiff “j**® "®"*“'** 
might lay his venue in any county wherein 
part of the caufe of adion arofe, he was then But (ince 
bound only to give fome evidence, and not I'yund only to 
the whole (dare aliquam evidentiam), in thc® .®^*^®* . 
county where the venue was laid. Salk. 669; 

12 Mod ." which continues tb be the 

rule at this day. And if the plaintiff fails to or he non- . 

make good his undertaking, ' he is nonfuited fuiied. 

now, which has the fame effed as judgment 

for the defendant in a plea in abatement, 

viz. quod eat fine die, and, the plaintiff muft 

begin again. 2 Black, Rep. 1034. 

Whete a rule is made to change a venue. If after role 
and afterwards the plaintiff would bnn^; ii 
back again, the rule muft be, dare a/iq'--r;a 
evidentiam de materia in exitu, in the county bi ’nir venue 

where the adion was brought, Salk, 669. back, moft 

give evidence 
of fome mat* 
ter in that 

CUU4i£^ 
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l^ule to |0iea5* 

M ake out on a piece of paper, without i 
ftamp, your rules to plead, thus : 

/)<•«» V. Fcnn. } Rules to plead. 

£>ac V. .Rse. i A. K. Attorney. 

6 Nov. 1783. 

Which take to die Secondaries office, to 
Mr. ^kintty pay him for the entry u. lO//. 
IS. 6 d. for the ftamp, and 4</. for the en- 
try in his book j the rule expires in four 
days, inclufive of the day •whereon it is given. 
But judgment may not be figned till the af- 
ternoon of the next day. R. Mich, 1654, 
fe^. 15 . 

Sundayj or any holiday, on which the court 
does not ft, is reckoned a day within the 
faid rule (except it happens to be the firjt or 
hjl of the four days). If the rule be given 
on the Purification, that is reckoned no day. 

The rule may be given any time in term, 
or four days after. 

Howtoap- Where defendant wants time to plead, 
ply, if lime is he may take out a judge’s fiimmons for 
)»p»nted. that purpofe, pay u. ferve plaintiff’s at- 
torney with a copy, and attend thereon ; and 
if the caufe is lO be tried in London or 
Middlefcx, and the plaintiff is in time to try 
bis caufe, the judge will bind down the de- 
fendant to terms of ** pleading ijj'uably, rejoin- 
'■‘■f.ing gratis, and taking Jhort notice of trial 
0 f not) only pleading iffi^ably. 


Cannot 



Eule lo pieal)* 


Cannot apply for a fummons after the Summons it 
time is out for pleading, as it is no Hay of !””* '* 
proceeding. 454. 

If four terms are el.tpfed, after declaration When a 
delivered, the defendant muft have a whol<;.term’« mlc 
term’s notice to plead, unlefs the caufe is 
llayed by injundion or privilege j and in 
this cafe, you give defendant’s attorney no- 
tice before the effoign day of the term, that 
you intend to proceed in the caufe, “ hy 
“ giving a rule to plead f and the firll day of 
the term give your rule. 

Where a rule to plead has been given, where rule ia 
and defendant obtains an order, or is bound need 
by rule of court to plead by a certain time, 
as for inftance, the firft day of next term, next term, 
plaintiff may fign Judgment, on default of 
defendant’s pleading, without giving a new 
rule. Rep. ls> Caf. 0] Pratt, (i. P. 67. 14 1. 

Where plaintiff has given a rule to plead, May fign 
and has been delayed from ligning judgment judgnKnt, if 
by an injuniSlion out of chancery, after the {j^n" 
injunflion has been diflblved, he may fign aithoifgii,*"’ 
Judgment, without giving a new rule, there has been- 
Barnes 157. " an injunaion. 

If defendant does not plead according to rule w 
the rules of court, fb that plaintiff may en- plead evpire*, 
ter Judgment by nil dieit, yet, if after the*‘“^ “* 
rules are out, the defendant do put in 
plea, before the plaintiff hath entered his pic., iTfiud 
judgment, fuch plea is to be accepted, and or d livcrcd. 
the plaintiff ought not then to enter his 
judgment. If he does, on application to the 
court, fijch judgment will be fet afiJe for 
irregularity. JLUl, Reg. 295. bupfl. to 
\ Barnes jj. 



Rule may be Td prevent inconvenience, the feepnda^ 
given on ef- j-jej accept rules to plead on the ejfoigH 
mga day. cannot be entered only as of tlie 

jftrji day of fern. 


When to Pleads 


Within what ON all proccfs returnable the JjrJiy Jecond^ or 
rime to plead, tiird return of any term, if plaintiJ^^ declares in 
London or Middlefexy and defendant lives within 
twenty miles of London^ the defendant fliall plead 
’^within ybur days. And in cafe the plaintiff declares 
in any other county^ or the defendant lives above 
twenty miles from London^ the defendant lhall plead 
within eight days after declaration delivered, v/ith 
notice to plead, without imparlance. R. Trin. 
8. Geo. 3. 

But fuch declaration muil be delivered 
four days before the end of the term in which 
the writ is returnable, exclufive of the day 
of delivery, to have a plea of that term & 
and where the proccfs is returnable, the 
third return of any term (except it be Eajier 
termj, the declaration muft be delivered dc 
iene ejfey to have a plea of that term, eife 
there will not be time. 

When Intltlcd But if declaration be delivered on procefs return- 
10 an impar- able on any other return^ the defendant is iniitled ta 
lance. an imparlance of courfe, and need not plead till the 

/irjl four days of the next termy nor take out a fuin- 
muns tor an impanaiice. 


Appearance 
entred, or 
bail puc in 
time, need 
not plead 
till demand 
made. 


If the defendant appears in time, or puts 
in fpecial bai], he need not plead until a de- 
tnaijd be made < f fuch plea, and the de- 
mand indorfed on the back of the declara- 
tiun is in odicient (except where a prifoncr 
is defendant). Barnes ^76. 

A plea 



Kmm of ite 2% 

A pkfi in abatement muft be pleaded When to 
within the firft four days after the declaration *® 
is delivered, or left in the oiHce, although, ***“^****" 
no rule to plead be given, or. clfe the de- 
fendant niuft, within that time, procure a 
fpecia] imparlance ; and a plea in abatement < 

otherwife pleaded is a mere nullitjr, and the 
plaintiff may fign judgment, Baraes 331, 

334 - 

Tender ought to be pleaded Tender mgift 

ifayj after declaration delivered, if delivered 
before four days of the end of the term ; but 
if not, then it may be pleaded within four 
days of the next termt as a flea of the lajl term, 
a Barnes 284. Vide title Tender-, may now 
be pleaded after a Judge’s order, as of the 
term declaration is delivered. 


Demand of Plea. 

WHEN declaration has been delivered Demand of 
to defendant’s attorney (or, in cafe he has P'®** 
appeared in time), a demand muft be made 
of a plea before judgment can be figned 
(although notice has been given of a decla- 
ration being filed ) ; and fuch demand muft 
be in writing, 

A demand of plea, indorfed on the back 
of declaration, held irregular, and judgment 
fet afide j for it muft be made after declara- 
tion deliveredi and rule to plead given. 

Barnes 276. 


In 





A demand of 
plea. 


How long to 
plead after 
demand 
made. 

Demand of a 
plea waiver 
of the bail, 
unlefb per- 
fcacd. 

To be g>cn 
in town to 
the agent. 


When de- 
fendant in- 
titled to an 
imparlance. 


Special im- 
parlance. 


, 3!nipat!aftfe* 

In the Commmon Pleas. Denn v. Fern. 

The plaintiff* demands a plea in this caufe, other-* 
wife judgment. 

Yours, bfc. 

Mr. y. B. Attorney for y. K. Attorney for 

the Defendant. Plaintiff*. 

' the rule to plead be out before demand 
tbc defendant has only to the after- 
noon of the next day to plead. 

The demand of a plea before bail is jufti- 
fied, is a waiver of them ; therefore take 
care bail is complete before fuch time as 
you demand the plea. 

It Ihould be given to the agent in town, 
and not to the country attorney j and a plea 
delivered in the country is irregular. Barnes 
251. 


Imparlance. 

WHERE the writ is returnable the firfly 
fecondy or third return of the ternty if the 
declaration be not filed, and all'o notice of 
filing given before tlie lall four days of the 
term in wliich the ixsrie is returnaUcy defend- 
ant is entitled to an imparlatue at coiirfe ; 
and if returnable on tlic loft rrlttrn, defend- 
ant is allo entitled to an imparlance. 

If the writ i c* returnable in Michaelmas 
term, atui piaititiii’docs not deliver or file his 
declaration before the efibign day of IP.laryy 
the defendant is intilled to an imparlance. 

If defendant pleads in abatement in a fub- 
fequent teim, a fpecial iiDfurlanrc mull be 
procured within the frjt four days, which the 

prothonotary 



pica^i in atiatenrent, ^c. i8| 

prothonotary grants of courfe, if the defend- 
ant is entitled. PraSt. Reg, 1. Barnes 

Imparlances upon particular circumitances Difcretion- 
are difcretionary in the court. Barnes 
aaf. And an imparlance fo fpecial as to 
lave all exceptions to the jurifdidion of the 
court, cannot be entred without leave of the 
court j nor can a plea to the jurirdiftion be 
pleaded, after an appearance by attorney. 

2 Black, Rep, 1094. 

There cannot be any neceflity for a fpe- 
cial imparlance to be entred, as that may be 
faved, by intitling the plea the fame term 
the declaration is delivered •, but if it is in- 
fifted on, the prothonotary will grant one 
on payment of a s. 


Searching for Plea, 

T O be fcarched for at the prothonota- Searching for 
ry’s, m Panfield Court y Temple (who keeps a plea, 
book for that purpofe), by the defendant’s 
name. If no plea there, and none is deli- 
vered in due time, fign judgment •, the forms 
of which you will find under title Judgment 
ly Default, 


Pleas VI Abatement when to be pleaded, 

A PLEA in Abatement mull be pleaded 
•id thin the fir 11 four days after tlie declaration 
delivered or filedy although no rule to plead 
be given, or clfe the defendant mud, within 
that time, procure a fpecial imparlance ; and 
t a plea 



^ peartn 

a plea in abatetnent otKervvife plfcaded Is a 
mere nullity, and the plaintiff may fign 
judgment. - BarHes 331. 334. Pfa£i. Reg, 
C. P. 186. 

But if the declaration be delivered or filed 
fo late in term, that the defendant is not 
bound to plead to it that term, he may, 
within the jirft four da^s inclufive • of the 
next term, plead any plea in abatement, or 
to the jurifdidlion of the court, as of xht pre- 
ceding term. Barnes 334. 

No pica with. Stat. 4 bf 5 Ann. e. 16. “ No dilatory plea 

out affidavit. ** ihall be received, uniefs the party, by affiidavit; 

“ prove the truth thereof, or fliew ibme probable 
** matter, to induce the court to believe that it is 
“ true.” 

It muft be figned by a ferjeant ; and with- 
out an affidavit of the truth thereof annexed, 
judgment may be figned, as if no fuch plea 
had been delivered or filed. 

Cannot plead A defendant cannot plead two dilatory 
two dilatory pleas, nor will the Court fuffer a plea in 
plea*. abatement to be amended j and if the plea 
be true, the plaintiff may enter a nil capiat 
per breve i without paying of cofts. 1 Barnes 
92. 190. 

Declaration of Hilary term without any 
imparlance, defendant pleaded in abatement 
four days within EafieTy but had got no fpe- 
cial imparlance from the prothonotary till 
eigJic days within the termj per cur. he 
ought t<> have pleaded within feur days of 
Palter terra ; anc,’ alfo fhould have got a fpe- 
cial imparlance within the four days. P. Reg. 
1. ^flr««334. Napper Vi. Biddle. 


All 



SD}icr* 

AW fkas in abatiment (unlefs to the jurir- 
fliAion and privilege) may be pleaded nfur 
(pedal impnrlance. Gilb* C, P, 184. 


Demanding Oyen 

By Rule Mich, if) fafl, 15. That when a Wlurf adeed, 
deed, will, or letters of admuiiftration, are to be •‘vc. mull be 
“ (hewn a declaration, the attorney of the plain- ihewn, or elle 
tiff* delivering a declaration with a fubferiplion, 
that the defendant (hall not be compelled to plead 
till the fame be fhewn, no judgment by nil aicit 
to be entered againft the defendant till the fame 
fliewp ; nor any nonfuit upon the plaintiff, if 
he (hew the fame before the end of the next 
« term/* 

If the adlion is on a bond, deed, or If the 
other Ipecialcy, the defendant may demand 
oyer of the fame ; and he (ball have as manv f 
days to plead after oyer given, as he had td „u(,d o>cr. 
plead at the time oyer was demanded. 

Barttes 238, 254. 

•If oyer be demanded after the rule to if it is d?. 
plead is out, the plaintiff may fign judgment landed after 
notwithllandingi but if the defendant 
eight days to plead, he may demand oyer at ^ay lit'n’ 
any time within the eight days, notwitli- jud;^mcrt, 
(landing the four-day rule to plead is ex- unief>, Are, 
pired. Barnes. 2.6^. 2fVils,^\;^, 

If the defendant prays oyer, and copy of 
' a bond, he is entitled to infpe^t it, 
have a copy of the whole, with the witnelfes n;imef, 
names, and all memorandums fubferibed and hII m- 
and indorfed. Barnes 327. doriemtntj. 

The defendant pleaded a releafe, wifh a W'ithin u'hat 
trefert hie in curia on the i2iii of November <!efend* 

the 



©enianbttii 

deliver oyer the Jjlaintiff craved oyer, and on the i'4tH 

of a deed figned judgment, for want of over given 
pleaded by ' 

it was held that this judgment 
was regularly figned, that from the lath 
to the i4tli was a reafonable time for the 
defendant to give the plaintiff oyer, and 
that the plaintiff had no need to apply to 
the court to fet afide the pleaj for after 
oyer craved by the plaintiff, the defendant 
is bound to verify his plea. PraSi. Reg. 245. 
Rep. y Caf. Pratl C. P. 95. 

Demands, Declarations, pleas, replications, and other 
<!C. w be in pleadings, and alfo oyer of writs, bonds, and other 
writing. deeds, fliall be demanded by a note in writing. 
Note Hxed in the office. Alt. 1 Gte. 2. 

N. B. The defendant cannot now have 
oyer of an original, 2 Wilfon J94. becaufc 
the deiendant comes in upon mclne procefs, 
as the capias, i^c. and there is no original 
writ ifi'ued out at the beginning of the fuit, 

• as there ufed to be. 

In the Common Pleas. Derm v. Fenti. 

The deniand. 'J’he defendant demands oyer, and copy of tha 
wriiinj: obligatory in the declaration mentioned, 
and of the condition thereof. 

Yours, ’ 

I'o Mr, C. D. Attorney J. K. Attorney for 
for the Plaintiff. the De.A-ndant. 

What plea The defendant cannot plead, that no fnch 
cannot be letters of adinii.iftration, as fet forth in tlie * 

pleaded with. 

were ever granted to the plain- 
ingofoyer. tiffr without cr.T'ing oyer thereof, and fet- 
ting them out in his plea. 2 413. 

Hov»oy«!r'is The defendant muft pay for oyer and 
to be given, copy, 4</. per Ihcct, or the plainiiff may 



Hgii judgment; and it is given oh. plain 

^ the defendant makes a profert; and 
plaintiff demands oyer, the defendant muff fcrt, [tmull 
give it the day after the demand, i Barnes be given on 
1 68 . the day after 

Where a record of the fame court 
pleaded in abatement, and the plaintiff de- 'ord'k^thr 
mands oyer of that record, and it is not Came court is 
given him in convenient time, the plea ought pieaded in 
not to be received, but the plaintiff may ^’’^temenr, 
fign his ju 4 gmcnt; and the rule was, thatp^^H^nd 
unlefs the defendant gave oyer of tlie re* ii not given, 
cord the next day, judgment fhould be for j“<lgroent 
the plaintiff. Cartb. 454, 517. Ld. Ray. J47; 

Where the bond or deed is in the hands Oyer muft be 
of a third perfon, the court, on motion, 

Will oblige him to give oyer, and produce , third pet- 
it. Sir, 1198. Sid. 50. fon. 

If an indenture be loffs and there is a if indenture 
counterparti the court will compel the joft. and there 
party to fhewt his counterpart, and he plead ® cpunt«- 
thereto, otherwife they will grant an impar- 
lance. Cre. Jac, 426. Sid. 386. Keb, 430. 

The plaintiff demands oyer, and copy of Dentand of 
the deed mentioned in the plea of the de- 
fendani. “ , 

Yours, £ 5 ff. 

2. Attoyiey. 


I'leas in Bar, 

PLEAS in bar are to be pleaded within picas in bar; 
. the time limited by the rule of Trin. 8 Geo. 3 . 

U (which 



*90 


l$tea0 m 


Dtffcnilant 
may, with 
lc*ave of ihe 
court, plead 
double, ^'C, 


C^n(lru6\ian 
of the art. 


(which fee, under tiik Declaration) ^ and thcf 
arc either to be delivered to the plainiifF^s^ 
attorney, or filed with the prothonotaries, 
on a treble penny ftampt paper (if it is the 
general . ifiue, pay filing 2s,) \ if a fpecial 
plea. id. per {hett; and if delivered to the 
plaintiff's attorney, pay nothing. 

By the Stat. 4 yfnn. c. 16. Any defendant or 
“ tenant in any adtion or fuit, or any plaintiff in 
“ icplcvin, in any court of record, with the leave 
“ of the fame court, may plead as many fevcral 
“ matters as he fliall think ncceflary for bis de- 
“ fence, provided that if any furh matter fhil), 
upon a demurrer joined, be judged infiifJicient, 
“ cofts flull be given, at the difcrction of the 
court ; or if a verdidit fliall be found upon any 
ifluc in the faid caufe, for the plaintiff or defend- 
ant, ftiall bo alfo given in the like manner, 
** unlef« the judge whonied the faid iffuefliall cer- 
tify that the faid defendant, or tenant, or plain- 
‘‘ tiff' in replevin, hai a probable caufe to plead 
** fach matter, which^ upon the faid iffue, fhall 
be found againft 

Upon the firft part of this claufe, it feems 
that the ad does nor extend to lam 
atliohSi fo that in them there can be bur. one 
plea, 2 li ils. 21.; nor to any action on a 
penal jUiiute. Barnes 15. 365.; nor to fuits 
where the kin^ is a party\ unlcfs for debt im- 
mediately owing on revenue, fetl. 24. 5 and 
therefore in /jnare iwpedity by the king, a 
ryit£ to pl^ad 

does not extend 
which flia'.] h.ave ' 
in dowtr — ir the deiendant pleads, “ mun- 
qt'C! acicuple in loyal inairiu.oiik” and a mort- 
gage } for the firit matter Ih ill be tried by 

the 


ijle^was denied. Barges 
difFeient trial.i j for ir.il ance. 



J3fea0 iti ^ar, 

the bifliop, and the other by a jury, and the 
judge cannot certify, if there was a probable 
caide. Com Rep. i48« 

Thirdly, That the certificate upon this 
ftatute may be made after the trial. 

Formerly this court expefted to be fatisfied by 
affidavit of the neceffity of pleading fcveral picas ; 
but lince have been led to think that they had been 
too nice in the conftru£lion of the aft tor pleading 
double, which feems to be general, and a remedial 
law. Barnes 347. And tbcicforc now it is done 
upon motion to the court, who arc to judge of the 
propriety thereof; and the defendant may move to 
plead any number of ple«»s, pri>vic!ed no two of 
them be inconfiftent \\ith each other. ^ 

But they will not fufler incompatible picas to be Incompatible 
pleaded, c.s mn ajjumpfit and a tender, 2 Blmk. R.p. picas 
723, 5 it only iervci; to lengthen the record, for f’ered. 
it always concludes wirh a H'jn affumpfit as to the rc- 
jfi due of the demand ; or non eji and folvit poji 

dievi^ ibid. 905. ; or non cjl fadlum^, and jolvh a/f 
iiieni^ ibid. g93 ; or non ajfumpjit^ and aliena^if of 
plaintilF, il].L 1 32O or in dower, 7 ie nnq^-.fs feifie^ 
and ne unq?ics accoup ib:d. 1x57. 2S0/. ; non 
fumpjlty aiid a /.,>** ILirnrs 3?.^^ ; non ojfump^ 
fity f,c 7 i afjimipjit i: ylv- arj’U^y .nid Ie»ve to 

brinir money into cou.i, lliJ, i n:n ojfimpftt and 
infanejy Barnes 363, ; fzlint ad dieniy and riens per 
difccntyWiu. 33/5 dbernmicneruentumy and a juiti- 
fication, thid, {/in. ; nil debety and nil hnbuit hi 
menthy the latter may be given :n evidence, ibid, 

333* 5 liberum *fnemchtu 7 ny ibid. 

350. ; not guiJty, and ihat plaint. if bec.ime bank- 
rupt, ibid, 350- ; not guilty and a licence, Fames 
34-9' 3^4’ j witl'jou: affidavit, ibid. 357» i not 

guilty, and a rcleafe of a particular ibid, 

3 * 7 - 
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The 



Pleas not re- 
quiring a fer- 
jeant’s hand. 


Double 
to be iigncci. 


Pleat allowed 
upon the full 
motion. 


N. B. r.ive 
Ibrief to a fer 
jfeaut^ 

draw rule 
with fecond. 
ary, and fervt 
copy on 
plaiticifi^’s at- 
torney. 


in /Bat* 


The following picas 
hand, viz* 

Comperuit ad dtem^ 

Son ajjauli demefne^ 

PUne aiminijlravity 
Riem per dtfeent^ 

JS'ul tiel record. 

Rep^ and Caf, of Pra!^. 
C, P* 282. Barnes 365. 
'Ne ungues admini/irator^ 
Non eji faiium^ 

Nil debet^ 


> not require a ferjeant^s 

Per minas^ 

Solvit ad diem^ 

Ne ungues executor ^ 

Infra atatem. 

C. B. 41. Prac. Reg, 
Nor do 

Non ojfumpftt^ 

Not guilty y Barnes 365. 
Per dures : 


Rut non ajjumpjit infra fex annosiosi^^ Cookers Rep- 41. 
So does a general performance of covenants. Baum 


354* 


Double Pleas* 

DOUBLE pleas are all to be figned by a 
ferjeant \ and if delivered without aferjeant’s 
hand, the plaintiff may fign judgment as if no 
plea had been delivered. Prac. Reg. C. P. 4. 
282. Cooke's Rep. 38.; and where-ever the 
plea is ligned by a ferjeant, the replication 
inufk be likcwife figncd, Barnes 365. 

Double pleas aUowed upon the firjl moticn. Non a/- 
fumpfit^ and non ajfumpftt injra fxannos^ BariK^ 829. 
Non qlPumpfit and a difebarge under .the infol vent 
debtors aCt. Ibid, 343. In trtTpalV, non cul. and 
liberum temmentum alttrins. Ibid. 3^6. 340. 351, 
356, Solvit ad diauj and a mutual debt, ibid. 340. 
Non ajf.^tnpfit to the wnole, and a tender, da- 
mage ieafaac, and under h demife to the plaintiff', 
Baines 339. Damage feafant, and for rent in ar- 
rcar, ibid. 340. Non ajfuv}pfit-^ a fetoff and a ten- 
der, as of the laft term. Ibid. ‘353. 357. 360. 366. 
Non cepitn cattle the property of another perfon, not 




in ^tir. 



ajjumpjit^ artd plene admimjiravit Ibid. 348. 

Plene adminijlravit^ and a fee off. Ibid. 347. Ne 
unquii executor^ and plene adminiftpavit. Ibid. 355. 

365. Non e/ifadlum^ 7 ii\A ne unques executor., Ibid. 

352. Non ejt fa^um^ and durefs. Ibid. 359. Not 
guilty, and a general relcafe. Ibid. 347^ 348. Not 
guilty, and four guineas paid in fatisfaclion of all 
trefpafll's to fuch a time. Ibid. 319. Not guilty, 
fon ajj'ault^ and fatisfaAion for all crefpafres. Ibid. 

352. Not guilty,y^;2 ajfault^ and moUter manm im^ 
pofutU Ibid. 351, 3^2. 354. Not guilty, and a 
juftification in trefpafs. ibid. 355, 356. 365. No?], . 
cepit^ and to avow the taking. Ibid. 365. Not 
guilty to the whole, and a tender of amends. Ibid. 

366. 

If you plead double any other pleas, a mo- i-iow to plead 
tion mull be made by a ferjeanc for that do-ihicin 
purpofej pay him los. 6d.\ draw up 
in the evening with the lecoiidary, pay ac- 
cording to the length j ferve copy on plain- 
tiff's attorney, and flicw him the original 
rule; then on the day of (hewing caufe, give 
brief to a ferjeant, with one guinea, firlt 
inakinff an affidavit of the fervice of the rule 
annexed (add the words, “ and at the fame 
“ time jhewed him the original rule") and 
when made abfolute, draw up rule at the fe- 


condaries, make a copy thereof, and annex 
to the plea before it is filed or delivered ■, pay 
for rule according to the length : if you move 
to plead double, and pay money into court, 
thefe are feparate motions. 

If the defendant is not in time to plead f Tow to get 
before the time expires, he may apply to 
a judge, who will grant him a fummons fur^gj^*” 
that purpofe; pay aj, in term and vacation j 
ferve copy on plaintifTs attorney, who will 
U 3 indorfe 



indorfe farhc •, and if the action be in X^vdot;, 
or MiddlefeXy and there is not time to give 
full notice of trial after the time is expired, 
rt muft be upon terms “ of pleadtHg ilfuably^ 

“ rejoining gratis, and taking Jbort notice of 
** trial for the lajl fittings in term, or after, as 
“ the cafe happensfi and it is to be remem- 
bered, that no plea but an ifluablc one can, 
after an order obtained, be pleaded, there- 
fore a plea that the plaintiff' wa% an infant, 
a’d ought to fue by prochein amy, Barnes 26 j. 
a recovery in another court, 3 Iki/s. 33. ; 
nor a general performance of covenants not 
ligned by counl'cl, Barnes 354. are not with- 
in the order. 

What is What is meant by an ifiuable plea, is a 

ineant by an pjj.^ in chief, upon wliich the piainti/}' may 
iffuable pica, Barnes 2b g. •, by rtjoii;ing_^r/j/«, 

is meant rejoining without tlie common four- 
day rule, Barnes 271.} and taking fliort no- 
tice of trial, is two days at the Icafc. Barnes 
301. 

Timetople'.d if it be a country caufe, you obtain the 
in country luaimons, on which an order will be 

C4u.es. i-nadc (if in time) before the adl'/es, of plead- 
ing ifl’uably only : vttiien a fummons is in- > 
dorfed or attend.ince made on the judge, 
draw up order, pay zs. ; make copy there- 
of, and ferve lame on plaintilFs attorney. 

A I'l'.onth’s time to plead, means a luna}' 
t > i)le:iJ IS .1 month-, and lb in ail proceedings a month 
lunar mcnith. mt;ans/t?/>r ctre/’j. 3 Burr, 1455. 
p-tnurrer to Defendant obtain d an order for time 
the repliia- , to plead, pleading iiTuably, rejoining 
l4^"is*^nit " taking Ihort notice of trial within term ; 
witl'ihi' iL or- defendant pleaded accordingly, ai.d plaintiff 
det ; replied. 



Pieaje; in 


m 


replied, and then defendant, inftead of re- 
ioining, demurred merely for delay ; plairr- 
tilF not having time to let down the demur- 
rer to be argued within term, figned judg- 
ment, which defendant moved to let afide; 
but upon hearing counfel on both fidcs, the 
court confidered the defendant’s praclice to 
be a mere trick, and therefore denied the 


motion. Barm 27 1. ; but a demurrer to but to t’lc 
the merits is within the order, 2 Black. Rep. ‘‘is. 
92,'^. and an ilfuable plea. 

If judgment be let afide on the payment After a judg. 
of colls, and pleading an ifluable plea, the 
defendant cannot plead the ftatute of limit- 
ations j for it i'. not an ifTuuble plea, within tim is not to 
the meaning of the rule for letting afide the pleaded. 


judp,mcnt. Barm 253. 256. 

•\ judge’s fummons flays nothing, unlcfi, J ii’jfe’i Atm- 
it be returnable before rhe judgment be re- mons no flay, 
gularly figned ; and if judgment is regularly 
figned, before t!ie fummons for time to f”, 

plead is retiienahle, tin- court will not let it pleading is 
afide, efpecially if defendant has no merits. 


2 Black. Rep. 954. 

The defendant, although he har. had one If drfi-ndant 
order, if more time can be given him, 
have a fecon.l and third fummons for that 
purpofe ; (o that the plaintiff is -not pre- i.aie’annther, 
vented from tryitig his caufe in the ufual if no dcl.iy. 


time. 


The defendant may waive his fpecial plea, .Oef** -lant 
and plead the general ilfue the fame term, may, b.tcre. 
without leave of the court, without colts, jep''c.>;iop, 
unlcfs the plainrilf has replied, Barnes tzy. i 
and if plaiiitifi' obtains 1 verdiil, no cofts of pi^d the ge- 
U 4 the nerai ilfiie. 



Of Declaration^! 

the fpecial pleas will be allowed. JlmfalL v. 
Greenwood, Ibid. 

How to apply Get a judge’s fummons for leave to plead 
tp plead feveral matters (naminf? your pleas) ; ferve 
cation. copy on plaintifrs attorney, attend thereon; 

and if the judge fees they are proper, he will 
grant an order thereon, pay 2s. j upon pro- 
ducing a ferjeant*s hand to a brief for that 
purpofe, pay ferjeant!s fee toj. 6 d. { take the 
order to the fccondaries office, and they will 
give you a rule ; make copy for plaintiff’s 
attorney, and either annex it to the plea, or 
ferve it. 


Of amending 2DetldtatlOn0> and 
other pleafiinss!. 

F ormerly the fultors were much per- 
plexed by writs of error, brought upon 
.very flight and trivial grounds, as mif-fpcll- 
ings, and other miflakes of clerks, all which 
might be amended at the common law, whilfl 
all the proceedings were in paper, bide 8 Co. 
157. For they were then confidercd only (n 
fieri, and therefore fubje<ft to the control of 
the courts; but when once tlie lecord was 
made up, it was formerly held, That, by the 
common law, no amendment could be per- 
mitted, unlefs within the very term in which 
the judicial aft lb recorded was <lonc; for, 
during the term, the record is in the breaft 
of the court ; but afterwards it admitted of 
no alteration. Co. Lilt. 260. Now the courts 
arc more liberal, and, where jufticc requires 

it, 



Of abending 297^ 

it, win allow of amendments at any time, 
whillt the fuit is depending, notwithftanding 
the record be made up, and the term pad j 
and in tliis court it may be done, although 
tlie roll be carried in, provided it docs 
not too much deface it. Batves 8. 

It may be amended after plea pleaded, or wIk m .iTHiv 
ilfiie delivered, in matter of form, without amcmicJ. 
cofts ; but in fubflance it cannot, or after 
fpecial plea or demurrer. 

After argument on demurrer, plaintiiFA<'tt»’a'’!tii» 
moved to ahiend his decl.aration, wliich v/as 
granted j the merits or the caiue not coming ,,, • 

in quell ion on the argument, only tlie form .uutiul. 
of the pleading. Barnes 9. 

Defendant pleaded three pleas; plaintilT After an or- 
amended his declaration, paid the colbs, ‘I 
gave a new rule to plead, and demanded p," 
a pica. Wliereupon the former picas were of cofts, ard 
fe-de ivered, without a fecond application to pkadinjr dc 
counfcl or the court j plainiilF figned judg- 
ment tor want oi new }>]cas, but it w.is iet 
alkie; for defendant is not obliged to mcr pli-ar., 
vary his firft defence. Barnes 273. Wilcox v. ■“»«! held 


l-harte. 


SJ'cd. 


Plaintiff obtained a rule to fhew caufe, Muft pay 
why his declaration lliould not be amended, 
on giving an imparlance, and on fi^ewing 
caule, it appearing that defendant had dc- me'i.d Jrcla- 
murred, and given a rule to join in demur- ration, 
rei ; the court held th.at the plaintiff mull: pay 
cods. Barnes 6. 

Defendant moved to amend his avowry. Avowry »- 
by altering the fum due for rent, which was 
inifeomputed. Plaintiff oppofed it, demur- 
r'er being joined, and the caufe in the paper on demurrer.*^ 

lor 





After argu^ 
lucnt on the 
merits, avow- 
ry refufed to 
be amended. 


After ifliie 
joined, de- 
fendant had 
Jeave lo n- 
me.id his a- 
yowiy. 


Declaration 
in quare im- 
pede uniei'id - 

cd, 

Co'irt denied 
to amend the 
dcclarjifioii 
Sind writ in 
qjarc impe- 

Qlt. 

IBdl a^^aind 
ai attorney 
^mjf:dcd> 


Of amtending Dedfarati'anaf, 

for argument, per cur. the defendant rtiuft 
amend on payment of cods, Barnes 8. 

After argument on demurrer, and rule- for 
further argument, defendant moved to amend 
the avowry, by inferring three neceflary re- 
quintes to juftify his diftrels. But the 
amendment was denied, the former argu- 
ment having been upon, the merits, and 
there not being fufficient matter, fet out in 
the avowry to amend by. Barnes 9. 

Defendant had avowed for a quit-rent; 
and ilfue was joined in Eajlcr ‘lerm : in 
Trinity follov/ing, defendant moved for and 
got a rule to Ihew caufc why he ftiould not 
amend three avowries for quit-rents, payable 
at difFercnt titnes, on payment of colts ; 
which rule (plaintii'f refuling to confent that 
defendant might give the matter in evidence 
on the then iluie) was made abfolure, on 
payment of cofts ; defendant rejoining 
and taking fhort notice of trial. Barnes e.2. 

After a variance pleaded between writ and 
count in r:are impedit, the court g ive leave 
to plrtinrift' to atiiend on payment of colts, 
a Wtls. 18. 

Moti '.n to amend the origmol wnt and 
declaration in qunre impedi!^ and though 
urged, if not amended, lix months being 
pafled, a lapl'e would incur ; the court de- 
nied it. Barnes y,. 

Bill againfl an attorney, as an atrorney of 
C. li. and by milcakc it was concluded, “ and 
therefore he k ings his fniv,” inftead of 
and therefore he prays relief, Up- 

on motion in the Trealury, the judges gave 
leave to amend on payment of cofts niji, and 

afterwards. 



Of a^nacnding Bcdarationiei/^c. 

afterwards, on affidavit of fervice, it was 
made abfolutc. Barnes 3, 

Declarations in aiftions on bail-bonds may Declaration* 
be amended as well as any other ; the court **“4 
perhaps may have refufed, in I'ome inflances, 
to grant leave to amend writs of feue facias 
ngainil bail, wiicrc, by fuch amendn;ent, the 
bail might be deprived of the advantage of 
i'urrendcring the principal, as perhaps they 
might do in cafe of the faulty feiri facias 
tjuaflied, and a new one fued out. Barnes 
26. 1 14. 

On a common claufum fregit^ plaintiff dc- On a com-* 
dared agaiiill defendant as adminiflrator, 
and he pleaded that adminillratioii was never 
committed to him ; upon which defendant ed. 
moved to amend his declaration, by making 
it Hand agaiiifr defendant as executor, and 
granted on [>aynnent of coils. Barnes 5. 

The plaintiff after pica pleaded, or afrer Slnll not, 
the end o-f the fecoiu! term, lhall not add * 
new count to liis declaration (as an indililatus j, 
ajfutvpf.t, or the like), un<.lcr pretence of count under 
amending his declaration, i./v. Rep, q~i. lei. pretence ct 
1J2. " ' amending; 

The rule is, that plaintiff muff apply for but mud ap- 
leave to add a count w ithin two terms, be- P'y to add a 
caufe he is obliged to declare w'ithin that 
time, otlierwife he wiii he out of court, and terms, 
a new count is the fame as a declaration. 

I Wils. 123. 

Plaintifi moved in C.B^ to add a new count was 
to his declaration, wliich was of Michaelhias 
term precccjing, on j^iymcnt or rofis : oe- after the fe- 
fendant objected, that by the courfc of the cond term, 
court, a count could not be added after Fjyingcofts 

the 

application. 



5<aQ Of ameridingf l?eclarationiQi, ' Ssft. 

the fccond term, which was agreed to be the 
pracUce : but as piaintifF might difcontinue, 
the court, to fave the trouble of a new ac« 
tion, made the rule for the amendment ab- 
folute, on payment of the cods of the plea 
and application, defendant having leave to 
plead dincTo. Harnes i 

Leave given to amend ttie declaration by 
adding pledges and memorandum, making 
the declaration agreeable to the bill on re- 
cord. Bmne! 20 . 

The title of a declaration was amended by 
making it of a particular day; viz. the return 
day of the pluries diJlriH^as, which was (uecl 
out to compel an appearance, and to which 
the defendant appeared, to let tn the defend- 
ant to plead a dilatory plea, viz. that IVilkis 
was outlawed, a IP'ih. 056 

Motion in C. B. to amend declaration after 
yo.i amend to the plea roll filed, per cur. That pratJlice is 
deface the warrantablcj and the amendment being 

fuch as would greatly deface the roll, denied. 

Bar-.ies 8 . 

All clerical or other mifiakes in a declara- 
tion or ilTue may be amended by fummons 
before a judgCj and all other proceedings, 
whilil: on paper, may be alfo amended, by 
the elbibliflied prafticc of this court. 

Days of continuance although entered on 
the roll may be amended. Barnes 104. 

On amend- On aiiicndmenr of a declaration, dtfend- 
ment, defend- ant intitled to a new four days rule to 

ant is intitled ^ 

to a new four- • / j 

cay riile. 

After a new ^ granted for a new trial, 

trial j'/aiiied, there can be no amcndmcni allowed in the 

record 


The ti le of 
the Lccl^.ra- 
tion made 
Cfalde to 
file 


Will not let 


AmenJnncnt 
may bo ap- 
plied for by 
Ajoimoiiiboth 
in tciin an-J 
vacation. 



Of amending* 2)WldWtfon£f, '^c, 3 of 

record by ftriking out two pleas. The in-noamend- 
tent of new trials is to fubnrut tin- fame quef* allowed 
tions to the confideration of another jury. ‘ 
Parker v. /infell, 2 Black. Rep. 920. 

A enfa may be amended after it has been Ca fa mav, 
executed, it being returnable before us at 
IP'^efiniinJlert and not before our juflices. 

2 Black, 836. ; but it was amended by the 
award in the roll. A ca fa was ordered to be 
amended, by making the defendant’s name 
luimund inftead of Edwardy after it was exe- 
cuted. Brown v. Hamnond. Barnes to. 

The court will amend the irregular tefie Will amend , 
to a writ, when not made fifteen days before 
the return, it being the fault of their own^j,!'^ . .“J 
olHccr. 2 Black, Rep. 918. 

Action againft furveyors of Wefiminfter r, ,a'j;inn 
firidge, for taking and deftroying timber. • > ■•‘I'iv'd on 
By the adl plaintiff" was confined to brin • 
adiion within fix months, and to lay it in ;’h?n'gingTiie 
'Middlefexi by miftake, adiion was laid in v.ni.J trem 
Londony and the miftake n6t difeovered f.ll l-oncon to 
after plea pleaded and ifl'ue joined •, and jf 
plaintiff’ had begun de novo, he would have ’jcmel'iLriaw, 
been too late } it was therefore ordered upon and contiuol 
payment of cofts. In an adtion upon a pe- iVlidn'.ciex. 
nal ft.atute, the court probably would not 
interjxire-, but in the cafe of a remedial law, 
the amendment mu ft be made. 3 Lev, 347. 

Barnes 488. Cook v. Sborey and others. I'tde 
Barnes li, 19. 
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^putual Debts. 

A t common law, if the plaintiff' was 
more indebted to the defendant than 
the defendant was indebted to him, yet the 
defendant had no meiliod to (Irikc a balance : 
he could only go into a court of equity for 
doing of what is mofl clearly juft and right 
to be done; and in order to prevent iuch 
cxpence, by Stai. a Geo.'l.c. 22. It isenaefted. 
Mutual cc That where there are mutual debts between the 
may befetofr. tc plaintiff and defendant, and if either party fue, 
or be fued as executor or adminiftrator, where 
** there are mutual debts between the teftator 
^ or intt'ftatc, one debt may be fet againft the 
otlier, and fuch matter may be given, in. evi- 
dence upon the general iffue, or pleaded in bar, as 
the nature of the cafe requires, (0 as at the time 
of his pleading the general IlFue, where any fuch 
/ debt of the plaintiff, his teftator or loteftate, is 

intended to be iniified on in evidence, notice 
(hall be given of the particular fum or debt fo iii- 
** tended to be infifted on, and upon what account 
“ it became due, or otherwife fuch matter lhall 
** not be allowed in evidence upon fuch general 
« iffuc.” 

Mutual debts S Geo, 2. f- 24. enads, That mutual debts 
irjay be foe off may he fet againu each other, either by pleading 
by pleadiiig in bar, or given in evidence on the general iPue^ 
in bai, in the manner as in the 2 Geo, 2, r, 21, meiuion- 

‘‘ ed, notwithftri.iuing that fuch debts are deemed iti 
unlefi on 1 jw to be of a «iifferent nature, unlef® in cafe where 

bond, then g’jifjcy- if the Jaid debis f^all accrue by rcafoii of a pc-- 

It be pleadci. i.c cc\unned in any bond or ; and in all 

w.hi re cilhcf' the debt for \rhiJ) tie aillon hath 
‘‘ or jb'ii I be iroaght^ or t\^e delt ir.Undcd to be J/t 

“ againji ti e fame hath accrued^ or fhall accrue by rra* 
‘‘ Jon (f a; y fuda pcualty^ the debt iKUndt^d to le fet ojf 

fbail 



^utuiU Detitj}. 303 

** jhall he phacied in bar \ in which plea fliall be 
fhewn how much is truly and juft*y due on either 
fide ; and in cafe the plaintiff ftiall recover in any 
“ fuch action or fuit, judgment fiiall be entred for 
no more than ihall appear to be truly and Jufily 
due to the plaintiff, after one debt being fet 
againft the other as aforefaid/* Made perpetual, 

14 Geo* 2f €• 34. 21 Geo. 2 . c, 33. 24 Geo. 2. 

e:. 2H. 

By 5 Geo. 2. r. 30. “ Where It ftiall appear to Mutu: I debts 
the comnii/Iionots, that there h.'.s been mutual bccwct*n a 
“ credit given to the bankrupt and any other per- bankrupt and 
“ fon, or mutual debts between the bankrupt and other 
y any other perfon, at any time before fuch peifon how 

became bankrupt, the commiilioners, or the affig- iet oft. 
nees of the bankrupt’s eftatc, fliall ftate the ac- 
count between them, and one debt may be fet 
againft another, and what fhall appear to be due 
on the balance, and no more fhall be claimed 
or paid on either fide,” 

In replevin, the avowant jufeified under aThpaCeo.i:. 
diftrefs for rent, the plaintiff at nifi prm fcml to tl^e* 
fifted, that there was more due to him than ofa dif- 
the rent amounted to, and 'Dennifon J. refufed trefi ; 
the evidence. Upon a motion for a new 
trial, the court held, that 2 Geo. 2. did not 
extend to tlie cafe of a diftrefs 3 for that is 
not in aclion, but a remedy without fuic ; 
they likevvife declared, t.hat it did not extend 
to detinue, and the like aftions of wrong, 

£u/b. 177' , ofwrni'g. 

Where the debt is of an equal fum, there Whcic ihc 
the afeion is barred ; bur if it be for a lefs debt ia of an 
fum than for what the adion is brought, the 
defendant muft pray to have it let off. 

175* ici#, tlrfond- 

ant mufi be f:t off. 

And where a debt is of equal fum with If it is equal, 
the plaintili’s demand^ it is lo be pleaded in 'nu*' ^ 




If defendant’s bar to bis 9^1011 j but where the defcnd<int’S 
demand exceeds the plaintiff's, it muft' bfc 
evidence upon the general iflue, an(j 
|;ive’it in nOticc of fct ofF. 
cvidcnceiif on tiiC gciierj iflue, and give notice. 

If dtfeiida tit’s And if the defendant's demand does not 
ueraaiid does countervail the plaintiff’s, he fhould move 
v*ilplainiiirs, Court wherein the adion is depending, 
muft move to for leaVe to pay fo much money into court, as 
py money with his own demand will be fufficient.to fa- 
into court, tisfy the plaintiff’s. 

May have Defendant pleaded the general iffue, but 
leave to wnh- fQ^orot to give notice at the lame time of h 
neral iftue, lct”OfF, and Upon motion in tune the court 
and pav mo- gave leavc to withdraw the plea, in order to 
ney into deliver it again with a notice of fet-off. Say. 
Jiep.3i6. 

The notice of fet-off fhould contain cer- 
tainty ; for the Legiflature dcfigncd them to 
be in the nature of crofs adionS, and there- 
fore they fhould have that certainty, fo that 
the plaintiff may be able to make 4 proper 
defence. 

/if mice of A let-off reducing the plaintiff’s demand 
fes-oir'redu- under 40J. does not affed the jurifeiidion of 
dm/nd,*'does I'uperior courts, 3 IVih. 48. j fo that if 
»ot afiea the’ plaintiff recover u. damages, he muft have 
jurifdiaion. hii COfts. 

Inwhatr.c- Debt Upon a fimple contrad may be fet 
tioiis there agairift a fpecialty debt. Bull. 176. A 
mjy waici- contrad, aga'nftdebt upon an annuity 

bond, 2 Barn. 820. Mutual debts between 
thS teftator and executor, without fuit. Bail. 
75. Simple contrad, againft debt upon a 
l^fe, for non-payment of rent, Il/id. 177, 
And adions where the demfinds are of the 
lame nature may be fet off, and a judgment 

in 



in k. B. may be fet off againft a judgmerftin 
the C. B. 3 'Vils. 396. But notice offet-oiF 
need not be given by defendant in an aftion 
for money had and received to plaintiff’s ufe, 
where defendant had paid plaintiff his whole 
demand (except what he retained for his la- 
bour and fervice). 4 Burr. 2134. 

But debt due to a man in right of his wife, r"what«(et- 
In ah adlion againft him, on his own bond, 
cannot be fet off. Bull. 175. Nor can a pe- notice given, 
nalty upon articles of agreement, though 
forfeited. Nor (imple contract for 

cloaths to a bail bond. Ibiii. Nor can there 
be a fet-off in replevin, though the diftrefs 
was taken for rent. Ibid. 177. Nor can a 
bond be fet oft at the fliit of aflignees of a 
bankru{)r, to an adlion by them, for goods 
Ibid and delivered, i IVth. 155. A debt A deht bawd • 
barred by ftatutc of limitations, cannot be fet ’iv flat'/wof 
off; if pleaded in bar, the plaintiff may re- Jan"*! beVet 
ply the ftatute of limitations. If it is given oiF. 
in evidence, on a notice of fet-off, plaintiff 
may objed to it at the trial. Bull. 176. S(r. 

1271. 


Of leaping ^onep into Court* 

T his pradlice was introduced for the 
fake of giving a party (who never had 
it in his {)Ower to make a tender, or neglcifteti 
to make one) an opportunity of Oidsfying the 
debt for wliich the adion had been com- 
menced, and likewife to deliver him from 
the neceflity of proving the tender, if he had 
made one. 
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Money 




In what ac- 
tions money 
may be paid 
Into court. 


Of into Cotitt, 

■ Money nnay be paid into court in all ac- 
tions where the fuiii demanded is a fum cer- 
tain, or capable of being afeertained by mere 
computation, without leaving any Ibrt of 
diferetion to be exercifed by the jury : it is 
right and reafonabJe to admit the defendant 
to pay the money into court, and have fo 
much of the plaintiff’s demand upon him 
ftruck out of the declaration ; and that if the 
plaintiff will not accept it, he fhall proceed 
at his peril. 

In a(flions on the cafe upon iniehitatus af- 
Jumpfil, where there is a quantum meruity Str. 
579.} debt for rent, covenant for non-pay- 
ment of rent, Barnes 198.; .and not repair- 
ing, Salk. 596. ♦ covenant in a fum certain, 
as 111 . for not drelfing corn, 2 Barnes 229. j 
5/. for advanced rent for ploughing meadow 
ground, i Black. Rep. 837. j replevin, where 
defendant avows for rent in arrear, Salk. 596. •, 
ejeelment for renty Str. 576. Stat. 4 Geo. 2. 
i. 28.} nen-paynwit of mortgage-moneyy Str. 
413. i upon a charter-party of affreightment y 
where the breaches arc only for freight and de- 
murrage, 2 Burr. 1 1 ^o. •, trover for goods not 
being ponderous, the plaintiff lias been or- 
dered to ffiew caufe why he ffiou'd not accept 
them, Barnes aou. crovLT for morecy, i Sir. 
X42. i trover for a jpeeijie cbatld, of an afeer- 
cained ijuanticy ^ncl quality, and unattended 
with any circum'lances that can enhance the 
damages above its real value, but that its 
j^eal and afc.‘riaif,..d value mini be the foie 
"'iPe.tfure of the damages, 3 Burr. 1344. j 
debt for 5/. for killing a harcy Sir. 1217. j for 
penalties on the game lavssy being an action 
2 popular. 



Of into coii««. jdjr 

Sv 

popular, 2 f'Uick. 1052.; \iipon & polity of itf* 
furatice, Stat. igGeo. 2. c. 37./ 7. j may ^ 
brought into court upon the common rule of 
coiir/e } but in covenant upon a charter-party 
and trover, and debt for a penalty, > the court 
muft be fpecially moved upon an affidavit of 
the fafts } but the court will not give the de- 
fendant liberty to bring money into court on 
ibme of the counts, and demur to the reft, 

PraSJ. Reg. C. P. 256. ; for the reafon of 
making the rule for bringing money into 
court, is to prevent vexation, 'and make an 
end of the caufe. 

Formerly the defendant, in an aftion of 
debt upon bond, who had obtained the com- 
mon rule, muft have brought the whole pe- 
nalty into court j but now this hardfliip is 
remedied by Stat. 4 Ann. c. 16. f. i^. where- 
by it iseiM<fl<?d, “ That if pending an siftion, upon 
“ a bniid with condition, to be void upon payment 
“ of a lefs fum, the defendant fliall bring into court 
al! the principal money, and intereft due, and 
culls ; the faid money (hall be taken to be a full 
(atisfjci.on of the laid bond, and (hall difehargO 
“ defendant.” 

Bond given for money payable by inftall- Money dae 
meats, iMion is brought for the penalty on *’>'®'’*^*"**l*’‘ 
non pavment of one of them, the court will broughtin, 
giv<- Irave ro pay the money in arrear, and butnottoftay 
colts, but the plaintiff muft fign judgment the plaintiff 
with a ftay of execution, until there be a 
railure m (ome future payment. 

Atftion was brought on a bond to lecurc an 
anntiity by inftallments, a rule was madeab- 
folute to ftay the proceedings, on payment 
of il. (the only inftallment due and colls) 
rnade abfolute. Barnes 288. 

X 2 


Leave 




On 1^0 nc to 
pay interell 
half-year! Vt 
and the pi in 
cipal in three 
years; Ica\o 
to pay intcri^ri 
and colh 
granted. 


Proceedings 
on bond fur 
payment o 
money by in- 
Aall'meutf, 
aud oh de- 
fault to Hand ' 
in force for 
the whole 
fum, fhttll iwt 
be ilaid epon 
pa\menc of 
jlhc inflaM- 
men ts in ar« 


ot papitiff ^onep into ciJiirr, 

Leave was given to brings/, ^s. into court 
on a comnnon rule, with rel'ptft to chel'eventh 
and eighth counts, there being nine in the 
declaration j and as to the rcfl, to plead the 
general ifluc, the ftatutc of litriitaiions and 
fet-off. Bari'u'j iS 6 . 

Like leave was granted on the common 
rule, and to plead p/ene adnihiijlravit^ and the 
general iirue to the whole. Ibid. 287. 

Debt on bond conditioned to pay 600/. 
and interell, in three years from the date 
of the bond, by irillallments of ij/. half 
yearly, and 615/. at the end of the term, 
which is not yet arrived. On failure of pay- 
ment of interell, obligee brought his aftion » 
and it was now moved to (lay proceedings 
on payment of the interell due ; but the court 
orderedjiidgment to be entered for the whole, 
with Ituy of execution, on payment of the 
interell due. Marfen agiinll Touebett, z Black. 
Rep, 706. 

Bond was given to pay 496/. by inflall- 
ments ; and if default made in payment of 
any one inllallmcnt or more, then to be in 
force for the whole, then remaining due and 
unpaid. On defatilt bond was put in fuit ; 
and after verdict it was moved to llay pro- 
ceedings on payment of the inftallments due, 
with colls, and per cur. Under this fpecial 
condition, the defendant is not intitlcd to 
this, indulgence ur ier either of the acls of 
4 £3’ 5 Am. or 8 c:;' 9 IV. 3. c. 1 1. I'his is 
nor to relieve againll a forfeiture} for the 
plaintiff, at his peril, muft enter up hisjudg- 
Ijg^nt for no tAoVc than the refidue of the 
:ipal and inttr<rft», ittta fide diwti 'a.nd un- 



Tl.c plaintiff ha'd a 


to grve time 
to 



of ipaning into Court 3^ 

to the defendant, and to forbear profecuting i 

his juft demand, provided the defendant 
wouItTpiinctually dilcfiarge it byJnftaUmeftK. 

By ncglc^Hng IrTTS'cId;' licTias loft the bene- 
fit of this c^mvlaiOtfT" and remains in the cafe 
q { other debtors upOni)ond. Difcharge the 
ruie. Ibid. 959; — ^ 

After plea of general ifiiie, leave was given 
to witlidraw it, and bring into court 4'2r. and 
plead fame again on terms. Barnes 269. 

Leave to plead bankruptcy to the firft 
count, and to bring money into court on the 
common rule, and plead the general ifllie on 
the other, was given, Barnes 2 

If one defendant fuffers judgment to go by 
default, and the I’econd is outlawed, the third 
fliall not bring money into court. 2 Black, - 

Rep. iclij. 

Judgment was arretted, and confequently Uponarreft 
no cofts on either fide; but the court order- ofjudRnient. 
ed the money brought in to be paid to the dere'j'n, tike 
plaintiff. Barnes 284. ihe money 

out of courr. 


ASlions on ihe cafe for inmcdcratcly driving a In what ac- 
hired chaife^ anti for confequeniial damages ^ Srr. 

87* ; trefpafs for the incfne prolirs in cjet'imcnt^ iiuo'couVt!***^ 
2 Wils. 115.5 {qv dilapidations^ Str. 906. deht 
upon a bond to a Jheriff' conditioned for the good 
behaviour of bis bailiff \ and inter ah a ^ for pay ^ 
ing money colie Sled for the ffer iff s cafe \ upon a 
bond for the performance of a colic. Ural agree'- 
went 5 upon a counter bend-^ trefpafs for taking 
goods i replevin^ where it is not for rent , mo- 
ney cannot be brought into court. 


Defendant had brought money into court M‘iney 
plaintifl”' would not accent fame, but proceed- 

r • Xj ^,^ccurt»plui:v 





into ®wtt. 


tjjFjfooU pot pd to trial, and was nonfuitcd j upon which 
iKxept, and defendant moved in tlie creafury, that in re-. 

J ^ed°"de- plaintiff was out of court, he 

ndant could have the money back ; but denied, 

iiothave itie- Afterwards plaintiff brought a new aifHon, 
turned. the court made a rule. That the plaintiff 

‘ ii^'ion bc"n"^ have the money brought in if be thought 

brought, the fil i ^tit if not^ that the money brow fit in Jhould 
couitmadca remain for the new atlion. Prafl. Reg. i^o, 
ruleth-itliu Rf-n & Ca-T G P 'ift 

mlwv • The like* rcfolution’ in a fimilar cafe as 

tnac mont'v ; . , - , 

jfnot, thai it above, and gave leave for the defendant /a 

ibould remain bring money in, to the new atlion. Praft. Reg, 
to the new /> /- i" 
aftion. ^5^- 


Inaaion nn a The Original defendant obtained judgment 
judgmentob- of noii-prols, and then brought debt on that 
aaionina" .j'^dgiiient for the cofls, in whidi he had 
formerjudg- judgment by default; and afterwards brought 
ment, execu- another adion of debt on the laft judgment, 
tiog ibiid after and figncd judgment ; \V hich laft judgment 
„„ the original plaintiff moved to let afide, on 
the defendant bringing into court the debt and colts of the 
paying into fecond judgment. On Ihcwing caufe, the 
court the debt court thought that he himfclf had given the 
tover^ on** provocation, and had been guilty of the 
the fecond. firft laches, and difeharged rule without cofts, 
K" direding execution to Itay, as the money on 

' the former judgment was paid into court, in 

order to difeoun'enance fuch oppreffive pro- 
■ ceedings, % Rep. 785. Simpfon v, 

’■ Stone. 

, looney paid Money v/a.s paid into court, plaintiff pro- 
ipjo court qeeded and recovered a lefs fuin, whereupon 
j. titfendanc moved in the treafury, that he 
ton* defend-* P^igbc have tlie money out of court, toward^ 
ant moved to his cofts, and granted. Barnes ^io. 
ftavethc money out of cua;t cowuidii his colU. 


Thirty- 



Of iato C0ittiv 



. Thir:y-feven pounds was paid into courtj Aftetj>ay-‘ . 
plaintiff recovered a greater fiim, .and thtfh mentof^'^ 
became bankrupt ; the affignees moved tb ;; 

have the 37/. paid to them ■, but plaintifTs 
attorney iiilifting, that as he had been the more, iadfiifc. 
means of obtaining the verdidl, he ought fifft "“e banh- ■■■ 
to be paid his bill. Whereupon the court ^ 

ordered his bill to be taxed. Ward to be al- ijfhate tfiV' 
lowed 7 /, 4J. received by him of plaintiflF money pai^^ 
in part, and then to be paid out of the mo- 
ncy in court, and the refidue to be paid 
to the affignees. Oujien v. Obryan. Barnes 


J45* 


How to pay money into ceurt. In aftions if the Aim 
where there can be no doubt but that *ri 
you may pay money into court, wz, (fuch 
as have been flated) if the fum paid in <locs -1. 
not amount to more than 5 1. then apply to 
the fecondary for a treafory rule for thatpur- 
pofe, pay him 6 j. j take the rule to the 
prothonotaries office, and the clerk will re- 
ceive the money, and put a receipt in the 
Inargin, pay him \d. in the pound, i j. 41^. 
for receipt, and for entering plea ar. more;, 
ferve copy of the rule on plaintiff’s at- 
torney. 

If it is more than 5 /. then a ferjeant’s ff more, then 
hand to a brief is requifite, and (if you plead P'®" • 
the general iffue) he figns it of courfe ; ' 

take it to the fecondaries as before, draw up 
rule, pay 6 s. pay the money to the pfotho- 
notaries clerk, and for every pound 1 d. and 
ij. 4^, for receipt;' entering ple.i 2r. ; ferve 
cb|)y of rule on plaintiff’s attorney, 

X 4 


If 





iKihf money 
bmbr coart, 

(htn haw to 

K icteSi f^g|t 
colls. ‘ 


PlaintifF's at* 
torney, tho’ 
not fatisfiied 
^ilh the luvA 
brought in, 
may take it 
out, and pro- 
ceed on. 


}f defendant 
pleads any 
other plea be- 
fides the ge- 
neral iifae, 
pay mo- 
*ey into 
court, hemu/l 
move. 


info CouiNiv 

If the plaintiff accepts the money out of 
court, and. is content, he is then to apply tq 
Secondary, and take an office copy of the 
riSic, pay 2 s, 6 d, and get an appointment 
from one of the prothonotarics to tax the 
cofts i ferve copy of rule and appointment 
91) defendant’s attorney, when the coils are 
taxed, if the fame are not paid (no demand 
js .ncceffary), the plaintiff’s attorney may 
njake up the iflue, and proceed to trial, and 
take a verdidl for is. though the real 
denund is not fo much as paid into court. 
S/r. 12-20. 

If the plaintiff be not fatisfied with the 
fum paid infco.cburt, he may apply to the 
prothonotai'ics, and on producing an office 
copy of the rule, they will pay the money, 
on dedudling the poundage and receipt, and 
then he may deliver the ilfue, with notice of 
trial ; but if, on the trial, he does not re- 
cover a greater fum of money than what 
was paid into court, he will be nonfuited, 
and muft pay colls to the defendant. 

If the defendant means to plead more 
pleas than the general ilfue, and alfo pay 
money into court, he muff then give brief 
tc a ferjeanr, with jos. 6 d. to move to 
plead double, and alfo a brief to move to 
pay the money into court, fee tor. 6 d. 
each, to the lerjcintj draw up rules with 
the fecondarics, and pay into court the mo- 
ney, as in p. 3TI. j and ferve copies of the 
rules on plaintiff’s attorney j and delivet; 
plea. at fame time, or file it. 



of Cbtirt, ■ 



Jn the Common Pleas. 

Mkhmlmas 'Term, in the 23d Year 
of King Cecr^e the Third, ^ 

jlkxatider Dem again ft Rkhard Fennt M»»- Rule to pay' 
day the loth of Noveinhr. It is ordered j •n°"®y “t® 
That the defendant ftiali pay to the plain- 
tiff, or to his attorney, 10/. together with 
his rolls, to be taxed by one of the protho- 
notarics of this court, if the plainnfl’ will 
accept thereof, in full difeharge of this fuitj 
and that thereupon all proceedings in this 
adion lhall be ftaid : but if the plaintiff wilj 
not accept thereof in full difeharge of this 
fuit, that then the defendant fhall imme- 
diately bring the laid 10/. into this court; 
and the faid 10/. fliall be confidered as 
llruck out of the declaration, and be paid 
out of court to the plaintiff or his attorney ; 
and upon the trial of the ilTuc, the plaintiff 
iliall be permitted to take a verdict for lb 
much only as lie fiiall prove beyond the faid 
10/. 

On the motion of So - J 
jeant Walker^ for the V By the Court, 
defendant. ' 

- Entered. Gerrard, 

N. D. The defendant mull take care to produce 
this rule at the trial. 

If the plaintiff delivers the iffue after hs Ahho’ iTae 
has taken the money out of court, and delivered 
^ives notice of trial, yet he may, on mo- 
tion, be adnaitted to tax his cufts up to on payment 

the of coAs, 



■p* 


* pfamtifF may 
INTOceed on 
Ihe rule for 
cofis. 

payment of 
money into 
c^art is an 
adcnowicdg- 
mentofthe 
aftion. 


Tender. 


V In pkading 
a render in 
• defend* 

judgment dc; 
. dfepotis, ia / ;; 
** cafe de ufBb* 

" rioribua 
damnis^ 


the time that the money was paid into courl^ 
upon payment to the defendant of his fubfe* 
quenc coAs. Barfjef aSa. Davies v. ManjelL 
The payment of money into court is an 
acknowledgment of being liable to the ac- 
tion. 4 Burr. a64o. 


Xenuer* 


T ender comes from the French tin-> 
dre, in Latin offerre^ and in a legal 
fenfe denotes as much as carefully to offer, or 
circumfpeftly to endeavour the performance 
of any thing belonging to us; as to tender 
rent is to offer it at the time and place 
■where and when it ought to be paid ;> and it 
is an ad done to fave the penalty of a bond, 
and of money for rent, or contrad, before 
diftrefs or adion brought. It may be made 
in purfes, or bags, without Ihcwing, dr tell- 
ing the fame, for it is the receiver’s bufinefs' 
to put it out, and tell it, Co. Lit. 208. a , ; 
and it mull be by offering the bags to the 
plaintiff, and not holding them under his 
arm. Noy. 74. And every tender at the 
common law, or which is given by ftatute, 
muff be made before the writ fued out. 
Brown's Tend. 9. Sec 21 Jac, 1. c. x6. f. 5, 
There is a difference in pleading a tender 
in an adion of debt, and in an adion on 
the cafe; in debt, the damages are but ne- 
fary, fo that in pleading a tender to fuch 
ion, ** the defendant mufi pray jttdgment of 
** the damage-,” but in affun^Jit, the' da- 



Clfiiif* ' 

* ■ 

migcs arc principal, and he is to plead, . 

«* aliv^s ready “ with a profert hie in curiitt *■' '' "^,1 

and pray judgment de ulterioribus damttis** ; 

Salk. 621. 3 >-alL 344. 

If a tender at the day, of corn, or of any Tender of 
other goods of a perifhable kind be plead* goods, hoy,’ 
ed, with a refufal, there is no need to plead 
‘‘ uncore prijt^ Hill is ready.” 9 Rep, 70, 

I Inft. 207. 

Wherever the debt or doty arifes at the when to fay 
time of the contract, and is not difeharged 'outs tempa 
by a tender and rcfui'al, it is not enough forP"*^ 
the party who pleads the tender, to plead ** 
tender and refufal, and uncefft prifi ; but 
he mud alfo plead “ touts temps prijl^'* 
r‘ that he has always been readyd' Salk. 622. 

12 Mod. 152. Carth. 413. 

Every requifite which is in a particular he . 
cafe necefi’ary to the validity of a tender, 
muft, in pleading fuch tender, be ihewn to complied 
have been complied with, clfe the plea is not with, eife A* 
good. Salk. 624. '* had. - 

Tender of Hock muH be at the laH part of Tender of 
the day it can be accepted, Str. 777.} and^^oclf* 
the ufual hours mutt be fet forth. Ibid. 83a. 

A plea of tender ought Hridly to be pleaded within what 
in the fame manner as a plea in abatement, time the plef 
viz. in four days after declaration delivered, iPj’R*’'*® h« 
delivered four days before the end of the^^®*’ 
term j and if delivered before the eflbign 
day of a term, then it ought to be pleaded 
within four days of the next term, as a plea 
of laji term, or you muH have a treafury rule 
for that purpofe. Garth. 1^13. 2 Barnes 2^4., 

361. .'But if the defendant lives at a great 
diHance in the country, fo that his attorney 

cannot 





cannot deliver the plea in due time^ the 
court will give time to plead a tender, as of 
the term in zvbich the declaration was delivered j 
but fiich application flioiild be within the 
four days, or at leaft as foon as it poffibly 
can, without any delay on the part of the 
defendant. Barnes 2^ 7'his being a fili'i, 
honeft plea, there can be no doubt but that 
it may be pleaded after a judge’s order j 
and it has been granted by Mr. J. Could y 
altho’ not as yet folemnly determined by the 
court. 

After demurrer to a declaration, and 
amendment made, the court gave leave 
to defendant to plead a tender. Barnes 
359 - 

After pica of tender, and money brought 
into court, the court will nor admit defend- 
ant to withdraw his plea, and plead the 
general illue. Barnes 23 


After demur" 
rcr and a- 
mendment 
joide of the 
declaration 
tnay plead a 
tender. 

will not per- 
plea 
to be with- 
drawn, and 
plead non af- 

fompiit. ^ defendant’s attorney mud pay the 

TdcTe”d^ m^nllbc tendered into the hands of the protho- 

paid into notaries, who will give a receipt for the farne 
tqurt; and in the margin of the draft of plea; pay 
how done 8 per flieet, receipt is, 4. d. und no 

rule is drawn up to pay the money into 
court. 

If you plead non afumj^/it to the whole of 
the declaration (excepting no part), and a 
tender alfo, then the court mult be moved 
to plead double ; but if non ajfumpjit is 
pleaded to part, with a tender as to the 
rcfiduc) then the plea may be delivered or 
filed without motion^ but it muft be figned 
by a fcrjeant, fee lo j. 6 d. Vide p. 3x9- 

A ri^lit 


lor^ plea. 


' Motion mud 
be made to 
non 

' (o 

kWi a 



A right to damages, on account of lion' Freih' 

payment of a debt, or -non-performance of 
a duty, may, after being taken away by a 
tender and refufal, be revived again by a 
demand, fubfequcnt to the tender and 're- 
fufal; a new caufc of aftion arifes from the 
non-payment or the non-performance thereof, 
upon fuch demand, 5 Bac. Mr. 12. Browni, 

7 1 . j and therefore the plaintiff may reply fuch 
fubfequcnt demand, and refufal by the defen- 
dant, which, if proved, plaintiff muff have 
a verdivft. 

If the plaintiff take ilTue on the tender pfaintirf’ ' 
only, he mult not take the money out of 
court, for by taking it he admits the fame ^ot tafe'e' 
to be right; and judgment is given for the moneyout of' 
defendant to go quit as to that plea; but if coart; ' 
he take the money out, and means to pro- but if he majt^ 
ceed for further damages, he may enter an proceed w • J 
acquittal as to tlie tender, and proceed on 
the general iflue for the refiduc. mage*. 

“ Tender of amends may be made by 'render by , ! 
“ juftices of the peace, within a month after juftices. 

“ notice given of an action intended to be- . •. 

** brought againfl them for any thing done 
“ by them in the execution of their office, 

“ and they may plead the fame with Not 
“ Guilty, and any other plea, with leave 
“ of the court; and in cafe they lhall neglcft' 

“ to make fuch tender, they may, before 
" iflue joined, pay money into court,” 24. 

Geo. 2, c. 44. f. 24. Before ^ juflice is al- . ,.>j 

lowed to pay money into court, on an action • 

of falie imprifonmear, it mult appear that 
he is fued as a juftiqe, for f^me milbehaviour 
in his office. 4 Black. Rep. 859. 


The 









The defendanc may, to a trcfpafs quari 
claufum fregity plead a difilaimery and that the 
trefpafb was by negligence, or involuntary, 
and tender of fbfficiene atxiends before a^ion 
brought} whereupon, or on Ibme of them* 
the plaintifi* iliall be enforced to join ilTue. 
Stat. 21. Jac^ I. r. i6. 

Tinder diltrefs Tender may be made before action, for 
fef rent, unlawful aft done by a i^crfon who had 

diftrained for rent juftly due, 1 1 Geo. 2. r.19. 
/. ao. } likewife in diftralning for money 
juftly due for the relief of the poor. 17 Geo. 
2, c. 3^* S* to. 

My morey ^ tender in any money coined at the Minty 
eeiaed at the upon which there is the king’s ftamp, is 
Miiit good, good i for all luch money is good in pro- 
portion to irs value, without apioclamaiion. 
Sati:. 446. Comb. 387. 

Toan avowry Xo an avowry for damage fcafant in reple- 
vin, tender muft be pleaded to have been 
made before impounding; for it is not within 
the fiatuU ofjac. 1. which goes only to tref- 
pals, where tender of amends may be pleaded 
to have been made at any time before aftion 
brought. Lutw. xi:.^6. 

To an avowry for rent, the plaintifT may 


for damage 
feafant whe n 
tender to be 
made. 


In a plei 5n 


plead a tender and refufal, without bringing 
*|ilevin, the the money into court, bccaule if the dilcreJs 
money ought were not rightfiill / taken, the defendant mull 


sol to be 
brought into 
COUK. 


his 


damages. 


linll. 60. 


anfwer the plaint'S' 

584. 

But if the d ill refs were riglitfully taken, 
the pUiatilT cannot plead tender ot rent and 
coils, in bar of an avowry lor rent in any 
cafe, unlcfs the dittrris. was made of corn, 
gials, ivc. yiovving on the prendfes: and 

then 



€mtu §%f 

then fuch plea is given by ii GiP. 2. c, 19. 

/• 9 * 

A tender of a bank note as money, is not Bank note no 
ftrnJlly Ipeaking a good tender; but if the 8®°^ **‘“1®*'* 
tenderer offer to get money for the note, 
this makes it a good tender. Lq. Caf. Abr, 

3 1 9. iiame do£lt tne by Lord Mansjield at Guild- 
ball. Htl, 16. Geo. 

On a plea of tender, if the money be not If •*’« money 
paid into court, the plaintiff may 
roent. 

Seijcant moved to plead feveral Defendant 

pleas to a declaration in cafe, upon pro- 
miles j Ml, non ajjuotpjit to all the counts, 
and a tender, which was oppoled by Ser- conru, and a 
jeant Le^gb^ who infifled that the couiie and tender as w 
praftice of pleading a tinaei» is, to plead itP““* 
to {.Art i and «<,« as to all the reft i 

and of that opinion was the court , and re- 
fufed to give leave to plead non ajfumpjit to 
the wliole declaration, and a tender as to 
pait, Dozaga I v. Bcwnmi. 3 JVtls. 145.: But 
he may plead ron aftu>ttpf!t as to all the pro- 
iniles, except as to a. tetam lum, parcel of 
thcfcveral lui.n a ci tio icd in the declara- 
tion, and as to that lum, a tender, 2 Black. 

Rip. 723. potwithflandiiig the cafe in 2 
Barnti 2yj. 


A S pleas in ab itcmein- en'-er not into the Rcfltiaioai. 

merits of the can e, but are dilatory, 
the law his laid the following' reflrniions 
on ihem; bird, B; the ft. lutt ... .^rn c. 16. 

iV# 




Cannot be 
^le^dcd be-' 

^•^tapjieai-s. 



** No dilatory plea is to be received unlefs oh 
“ oath., and proballe caufe (Lev)n to the court’* 
3 . No plea- in abatement Jhall he received after 
a refpondeas oufter ; for then they would be 
pleaded in infinitum. 2 Saund. ji, 3diy, "That 
they are to he pleaded before imparlance., oicept 
where the declaration is delivered too late, Jo as 
the rule cannot be given, or where the defend- 
ant is intitled to one. 4thly, ‘That when ijjue 
is joined on them, they flsalt be perempuryt 
3 Show. 42. 6 Mod. 2.^0.*, and the judgment 
lliall ht quod recuperet, bcc.iufe the defendant 
chiifing to put the whole weight of his caul« 
upon tliis ili'uc, when he miglit have had a 
plea in chief, is an admittance that he had 
nb other defence. \oMod. $tr 5^2. 

On a plc.1 in abatement no advantage can 
be taken of the declaration j for nothing but • 
the writ is then in queftion, for nothing elfc 
is pleaded 10, Carth lyz. 3 Lev. 37 ; nor in 
fuch pleas which relate to the perfon there is 
no necclTity of laying a venue, for all fuch‘, 
pleas are to be tried where the aflion is. laid. 
Salk. 4. pi. 14. Carib. 363. 12. Mod. 125. 

A plea in abatement cannot be pleaded 
before the defendant is in court, becaufe he 
does not anfwer to the procefs of the court, , 
which formerly was returned and read at the . 
bar. If he appeared, the Counter read the 
writ to the court in his prefence, and he 
was to plead thereto in four days, unlefs fpe- 
cial leave was given by the court; becaufc 
the perfon coming .11 by the procefs of the 
court ought not to have time to delay the 
plaintiff. C, /\ 52. 






And the faid Mary in her own proper per- Coverture 
fon comes and prays judgment of the ori- w 

ginal writ of the faid "jehni becaufe flie fays, ®®***'”®"*’ 
that Ihe now is, and before the ifiTuing forth 
of the faid original writ of the faid Johrii was 
and ever fince hath been, covert and married 
to one William Morris then and ftill her huf- 
band, to wit, at London aforefaid, in the pa- 
rilh and ward aforefaid, and this the faid 
Mary is ready to verify j wherefore becaufe 
the laid William Morris is not named in the 
faid writ, the faid Mary prays judgment of 
the writ aforefaid, and that the fame may be 
quafhed, &c. 

ILajh Grofe, 


And yohn Stout, againft whom the ori- Mifunmer 
■ginal writ hath been ilfued, by the name of 
'fbomas Stout, in his proper perfon comes and 
pleads, tliat he was baptized by the name 
of John, to wit, at PFcftminJler aforefaid, and 
by the name of hath always hitherto 

fince his baptifm been called and known j 
without this, that the faid John now is, or at 
the time of fuing forth of tlie laid original 
writ of the faid James was, or ever before had 
been, or ever fince hath been called by the 
chriftian name of Thomas, as by the faid 
writ is above fiippofed; and this he the faid 
John is ready to verify ; wherefore he prays 
Judgment of the faid writ, and that the fame 
may be quafhed, 

Thomas Walker. 


The defendant is to deliver his plea in 
writing on paper (ftamped with a treble 
Y penny 



Sbitement* 

penny ftamp) to the plaintiff’s attorney* 
Mich, 1654.} and if there be no fuch attor- 
ney to be found, or being found rcfufetli 
to accept it, then the plea may be left in 
the office. Ibid. N. B. But now the prac- 
tice is either way. 

In the Common Picas. 

yames Letch, Plaintiff, 
and 

jehn Stout, fued by the name of 
Ihiuias Stout, Defendant. 


Aflifbvit. 7 '"^''* ''^■out, cf Ofr. mealman, the 

dcfentlanc in this caufe, maketh oath and 
faith, 'I’hat the plea hereto annexed is true in 
fubfiance, and matter of fadl. 

Sworn, cifi John Stout. 


To be fworn before a judge, and ingrofled 
on a treble fix-penny flampt paper, and an- 
nexed to the pi 


Rtplication And the faid James fays. That notwith- 
to ap’eaot ftandinK any rhit);< by the faid J-hn above 
thefnrname, pleading d, the laid writ ought 

that defend- not to be qualhcd, becaufc he fays, that the 


ant is known faid Johi, at the time of fuing forth of th« 

name at^aMt> writ of the faid 'j antes, and before, was 
thcr. called and kuov/n as well by the name of 


Hady as by the nrne of Oddy, as by the faid 


writ is above luppofed ; and this he prays 
may be inquired of by the country, fcfr. 


T. Walk^. 


And 



gbiitcineht* 

And the faid John in his own perfon comes P*itnerMp 
and defends the wrong and injury, when, P*®^**®*^ 
fc?r. and prays judgment of the writ afore-* » 

faid, bccaufe he fays, That the afurefaid fup- 
pofed promifes and undertakings in the faid 
declaration mentioned, if any were made, 
were and each of them was made by the faid 
yoku Mead and John fFUfoUi Charles Roberts 
and Michael Tree’, jointly, and not by the 
faid "John Meed only, which faid John Wii- 
Jon^ Charles Roberts, and MicbaelTe^u) are ftill 
alive j to wit, the faid John fFilJon, in the 
ifland of tlic laid Charles Roberts, late 

at JJvcrpool, in the county of Lancafler, but 
now on a voyage at fea, and the faid Michael 
'feix^ in 7 rcnycol aforefaid; and this the faid 
John Ahead is ready to verily j wherefore, be- 
caul'e tl'.e faid J/ln I'Rfou, Charles Roberts, 
and A'lichael 'T'niv arc not named in the laid 
writ, the faid /f/iW pra\s judgment of 
the faid writ, and that the lame may be 
qualhed, h^c. 

r. Walker. 

How to enter a cajfetur breve in cafe the CaiT«tur 
plea bled be true, — (>ct a roll from the pro-^'®'®‘ 
thonotaries of the term declaration is of, and 
enter the whole declaration and plea thereon, 
and at the foot of the pica enter the cajjetiir 
breve thus : 

tliereupon the faid T. W. fays. That 
he cann^tfct.i.Lifcry the faid exceptions of the fliid 
J, R. above by ids plea r. ken to his laid wrir, 
but admiis the fame to be true,- therefore 
it is confulered by the court here, that the 
faid writ of the faid 7". IF. be qualhecl, h^c. 

Y 2 Take 



31iatocnt* . 

Take the fame to the prothonotaries officii 
and docket ir, pay for the entries 8^. jer 
Iheet, then fuc out a new writ. 


©meral giffucs. 

General If* H E general ilfiie, or general plea is, 

&e». what travcries, thwarts, and denies at 

once the whole declaration, without offering 
any fpecial matter whereby to evade itj as 
in trel'pafs either vi et armis, or on the cafe 
von culpaLilis, not guilty j in debt upon con- 
trad, nii ucbciy lie owes nothing; in debt on 
bond, non cjt fnthinu it ns nut his deed, or 
on an aiumiplit, non a^umpfit, he matle no 
fuch pioiniic. Or in .n real adion, vul iorty 
no wrong done; nnl d'JJaJiny no diflcifin; and 
in a writ of right the niife or iffuc is, that 
the tcnai t has mure right to hold, than the 
dt iiruivl.iiii has to '’.cniand. "I'heic pleasure 
tal!( l the general iifue, bccaule by import- 
ing an abloluic and general flcnia] of what 
is allcdged m the declaration, they amount 
ai once to an iifue, by which it is meant a 
fact aibrmed on one lide, and denied on the 
other. 

X No general iH‘"e nct\l lie fi -ned by a fer- 
;e.inf, but it is ro i)c ingrutled and delivered 
on a treble penny i* iinut paper, or filed with 
the protho'int.iry, pay -is. 

N' n afloinp* And ilic j.dd Ly R. C. his attorney, 

comes and defends the wrong and injury, 
when, and fays, that he did not under- 
take and promife, in m.inncr ard form as 
the fa d L>. had: above thereof complained 

acrainft 



<5m«ar soiled, 2'%S> 

againft him, and of this he puts hlmfclf upon 
the country, iifc. 

And the faid yobn, by J?. C. his attorney, N'n eft be- 
comes and defends the wrong and injury, tam. 
when, ts’r. and lays, that he ought not to 
be charred with the faid debt, by virtue of 
the laid writing obligatory, becaui'e he faith, 
that the laid \Miting obligatory is not his 
deed j and of this he puts hinifclf upon the. 
country, fs’e. 

And fays, that he ought not to be charged .'Con eft f;c- 
with the payment of the laid debt, by vir- ‘o f o ac- 
tuc of the faid indenture, bccaufc he faith, 
that the faid indenture is not his deed j and " 
of tliis he puts himfclf upon the country, 
e?.-. 

And fays, that he does not owe to theNi! debet. 
fiid plaintilf the laid ico/. or any part 
thereof, in manner and form as the faid 
Richard hath above thereof c<rmpl;’.incd 
againlt hinij a.-.d of tliis he puts himlelf 
upon tlie country, isfe. 

That he dorii noi owe to our f.iJ lord Nil d<bct to 
the king, and to the fiid Riil'i.jd, Vv'io iu-., ::s taai uc- 
r.ford'aid, the faid loo/. or any j'ur theiet/, 
in manner and form r.s the faid A’/V/V./v' l.aih 
above therevif tO!n;)I.;itv*v! againii him ; and , 

of this he puts himlcii upon ti.e eoumrv, 

&c. 

That thy laid ^7. R. in his life-rime did ''on ,ifiiiit;'i;t 
not underrake aiul prtMsii tn m.uinrr and 
form as the laid 7\.‘/VA7v/ hath above tiicrtoi '^**"'*' 
complained againll’ liim; and of this he puts 
himfelf up-on the coiuitry, is'e. 

That he doth nor detain from the faid Wm to .m 
Richard the laid indenture of leale, in man- 

1 1 ll U C • 




in 

trcrpai's. 


Not g*ail<y in 

trel; i-is and 
affault. 


Not gv.llty in 

Cflse. 


Non anumpri; 
afici a lc> iT. 


Kot'cc of I'l t* 
cfF ':>r w r:; 
and , 

wiili ho.i;'S, 

&c» 


ner and form as the faid Richard hath above 
thereof complained againlt him ; and of this 
he puts hinifelf upon the country, Csfc. 

That he is not giiil'.v of the trefpafs afore- 
ftdd above laid to Jli^ . lur ,e, in manner and 
form as the faid Richard hatii ab''^'e thereof 
complained ag.iinft himj a^'d of tnis lie puts 
hiii.iclf upon the country, -liV. 

That he is not guilty of ilie trefpafs and 
affuilr, in manner and form as the faid 
Richard Iiath above thereof complalncii againft 
him; and oi tins he puts himreif upon the 
country, Ldc. 

Thar ill- is not guilty of the premifes above 
laid to Ins cliarge, in mannei and form as 
the laid R’cbu'd hatli above tlnrtch com- 
plained againO- him; and of ihls he puts 
hiinfelf upon the country, . 

And the liiid j'oh'-i, by J. .S’, his attorney, 
comes and defends the wiong and injury, 
when, Lhc. and fays, th.at he did not pro- 
mife and undertake, in mar.ner and form as 
the f.dd P,.t:ja:n'.n liath above thereof com- 
il.iincd again:!: him; and of this he puts 
himfell upon the country, Cd’r. 

in llie Common ideas, 

IknjavuH Plilpsl, PlaintilF,, 
.between and 

Jcln Shears^ Defendant. 

I'.ike notice tnat the above defendant will 
at tlie r;'al of tliis caufe give in evidence, 
.ind infilt, that .he plaintid’ before, and at 
the time of the commencement of this fuit, 
was, and llill is indebted UQto the faid de- 
fendant 



fcndant in the fum of aoo/. for the ufe and 
hire of divers horfes, mires and geldings, by 
him tiic faid defcndani let to hire to the faid 
plaiiivifF, and at his rcqutft, and for the car- 
riage of cii^*ers goods, wares, and merchan- 
dizes of the faid plaintifl', at his like requeft, 
ia divers waggons, carts, and other cariages 
of the f.iid defendanr, a ar his like requefi*; 
and for die work and labour of the faid de- 
fendanr by lunrv and his fervants, with his 
'.s, carts, v.'aggons, and other carnages 
done and performed for die laid j)laintiff, 
and at his like rcqnefcj and alfo for the work 
and labour, care and diligence of the laid 
defendant, by him before then done and 
peribrnied for the faid plaintiif, and at his 
like requeft 3 and alfo for money paid, laid 
our, and expended by the defendant for the 
faid {)laintiir, and at liis like requeft; and 
for money l:>y the faid defendanr before then 
lent and advUiced 10 the laid plaintiff, and 
at his like recjnrii ; rind for money by rh.e 
faid pi liriti'f Inid and received to and Ibr the 
ufe of tiie laidi defendant, and for (livers 
goods, wares, and nun-rliandizeo by the faid 
defetuJant befoic that rime fold a»ul delivered 
to the faid |)iain;ui’, and at his requeft; and 
for money due and owing from tlie faid 
plaintiff to the faid defendant upon an ac- 
count ftatedi between tliem ; wliich faid fum 
of 200/. is Hill due and owinii: from the laid 
plaintifF to the laid defendant, and out of 
which fum, !ic r!io ftid defendant will at the 
trial of thib caule, let olF and allow the faid 
plaintiff, fo nnicli againft any demands to the 
faid plaintiff, to be proved at the fa'd trial, 
as will be fufllcient to facisfy fucii demand, 
Y 4 pur- 




Notice of fct- 
oft* on a jud'T- 
mcDt iu the 

K. B. 

N.B. Put fhe 

t 

ii»a. 


<0^neta! fOtieis* 

j)urruant to the flatute in fuch cafe made and 
provided. Dated the jithday of Novem- 
i/cTy 1783. Yours, £i?c. 

To Mt. J. B. Plain- J. 6. Defendant’s 

tiff’s Attorney. Attorney. 

In the Commmon Picas. 

Edward Wills y Plaintiff, 
Between and 

J,ecmrd Hilly Defendant. 

Take notice. That the above defendant 
will, at the rrial of this caufe, give in 
evidence and infift, that he tlie faid defend- 
ant heretofore, to wit, in this prefent Trimly 
term, in the twenty-third year of the reign 
of our Lord the nc»w King, in the court of 
our faid Lord the King, before the King 
himfelf (the faid court then and ftill being 
liolden at WefiminHery in the county of 
Middlefex) by bill, without the writ of our 
fa'.u Lord the King, and by the confidcra- 
tion and judgment of the fame court, reco- 
vcre<l againft the above-named plaintiff 41/. 
lor. which, in and by the fiid court, were 
then and there adjudged to the laid defend- 
ant, for his damages which he had fullained, 
as well by reafon of the not performing cer- 
tain promifes and undertakings then lately 
made by the fai 1 plaintiff to the faid de- 
fendant, and wher"of he tlie faid plaintiff 
was convivTred, as for his cods and charges 
by him about his fuir in that behalf expend- 
ed, as by the record and proceedings there- 
6f> remaining in the faid court of our faid 
Lord the King, before the King himfelf, to 
vvit, at We^minjler aforefaid, more fully ap- 

Ijeura 5 




pears i which faid judgment is ftill in full 
force and effedt, not reverlcd, fatis6ed> or 
otherwife vacated; and that under and by 
virtue of the faid judgment, he the faid 
plaintiff, before and at the time of the com- 
mencement of this fuit, was, and ftill is, in- 
debted to the faid defendant in a large fum 
of money, to wit, in the fum of 41 /. loj. re- 
covered thereby ; and out of which faid fum 
of money, he the faid defendant will, at the 
faid trial, fet off and allow to the faid plain- 
tiff, fo much thereof againft any demand 
of him the faid plaintiff,, to be proved at 
the faid trial, as will be fufRcient to fatisfy 
and difcharge fuch demand, according to 
the form of the ftatuie in luch cafe made 
and provided. Dated, 



A nd the faid by B. his attorney. Non a/rnmp» 
comes and defends the wrong and in- fit, infia fine 
jury, when and fays. That he did not 
undertake and promife, in manner and form 
as the faid Richard hath above thereof com- 
plained againft him ; and of this he puts 
himfelf upon the country, ^c. And for 
further plea in this behalf, the faid Johrty 
by leave of the court here, for this pur- ; 

pofe firft had and obtained, according to 
the form of the ftatute in fuch cafe made and 
provided, fays, that the faid Richard ought 
not to have or maintain his aforefaid atftion 
thereof againft him the faid Jobn^ becaufe he 
faith, that he did not undertake or promile, 
at any time within fix years next before the 
Y 5 day 



i\f“ 


cation. 


day of fuing forth of the original writ of the 
f<iid Rtcbardt in manner and forrtl as the 
faid Richard hath above thereof complained 
againft him the faid John and this the faid 
Join is ready to verify : Wherefore he prays 
judgment, if the faid Richard ought to 
have or maintain his aforefaid aftion thereof 
againft him, ^c. Najh Grofe. 

And the faid Rickardy as to the faid plea 
of the faid JohHy by him fecondly above 
pleaded in bar, fays, that he ought not to 
be barred from having or maintaining his 
aforefaid a^ion thereof againft him, becaufe 
he fays, that the faid John did, within fix 
years next before the day of fuing forth the 
faid original writ of him the faid Richard, to 
wit, on the day of in the 

ibe'n'otraf- year of our Lord 1783, at Wejlminfter afore- 
faid, undertake and promife, in manner 
and form as the faid Richard hatli above 
thereof complained againft him} and of this 
he puts himfelf upon the country. And 
the faid John doth the like, Lfr. There- 
fore, as well to try this ifluc, as the faid 
other iffiie above joined, the Iherilf is com- 
manded, that he caul'e to come here, on the 
morrow of All Souls, twelve, (Ac. by whom, 
(Ac. and who neither, (Ac. to recognize, 
becaufe as well, (Ac. J. C. B. 


rB. Add 
1 fiiniUcer 


John, by R. P. his attorney, 
Kjnouey comes and defends the w'rong and injuiy, 
■k pai«i. when, (Ac. and lays, that the faid Rnhaid 
Wtadre”*^ ought not to have nis afoicfaid aftion there- 
of maintained againft him, becaufe he fays, 
that the faid Richard, at the time of the 
fuing forth of the original writ of the faid 
Richard againft the faid jefon, and before, 
2 that 



tliat is to fay, on the ift day of "Jum^ in the 
year of our Lord 1782, at li\Jlminfter afore- 
faid, in the county of J'AiddlejtXt was an4 
ftill is indebted to the faid "John in more 
money than the money due and owing from 
the iaid John to the faid Riihardt upon or 
by virtue of the lev^ral promilcs and under- 
takings in the laid dvclaration nicnironcd, 
(that IS to fay), in the Ann of loo/. of law- 
ful money of Great l.ritain^ for fo minh 
money of the faid John, by the faid John to 
the faid Richard^ and at his fpecial inftance 
and rcquelt, btfore that time lent and ad- 
vanced j and in the further Aim of 10 > 1 . 
of like lawful money, for fo much money 
before that time paid, laid out, and expend- 
ed by the Add John, to and for the uA* of 
tlie faul Richard., and at his fpecial inllance 
and requell' j and in the further Aim of 100/. 
of like lawful money, for money by the faid 
Richard before thar time hadand received, to 
and for the life of the faid John. And the 
faid John further fays, that the faid feveral 
Aims of money fo due and owing from the 
faid Richard to the laid Johny as aforefaid^ 
exceed the damages I’ultaincd by the Ada 
Richard, by reafon of the not performing the 
faid fevera! promifes and undertakings of the 
Aiid John, in the laid declaration mentioned j 
and that out of inch Icvcral Aims of money, 
he the Add John is willing, and hereby offers 
to fet off and allow to the laid Richard, fo much 
money as the damages lullained by the faid 
RuLard, by reafon of the not performing 
of the faid feveral promifes and undertakings 
of him the faid John, mentioned in the faid 
declaration of the faid Richard, amount un- 






®l^eetaI piewf. 

to j and this the' faid ^obn is ready to veriry. 
Wherefore he prays judgment> if the faid 
Richard ought to have his aforefaid atffion 
thereof maintained againfe him, ^c. 

NiiJJ} Grcfe. 


^ ,eplication. And the faid Richard fays, That he, by 
!'• reafon of any thing by the faid John above 

in pleading alledged, ought nor to be l»arred 
from having and maintaining his aforefaid 
atfbion thereof againfl tlie faid Jobn^ becaufe 
he fays, that he the faid Richard was nor, nor 
is indebted to the faid John in manner and 
form as the faid John hath in his aforefaid 
plea above allcdged ; and the faid Richard 
prays, that this may be inquired of by the 
country j and the faid John doth the like, cjfi-. 
Therefore the flieriff is commanded, that fie 
caufe to come here, on the moirow of All 
Souls, twelve, ^c. by whom, &c. and who 
neither, (sfc. becaufe as well, £vV. T. IV, 


Pjitisfa£Hon 
toieaded in 
jiUebarge of 
fbc prooiiltfs, 


And the faid John, by <*>. U, his attorney, 
comes and defends the wrong and injurj’, 
when, L"c, and fays, Thar the i'.dij I'UcLn.l 
ought not to have or maintas'i Ids aforeraid 
adtion thereof againll liirn, beeauf. in' i'avs, 
that after the making of the fevcr.il promifes 
and undertakings in the faid declaration 
mentioned, to wit, on the firft day of .'./(Jj, 
in the year of oin Lord 178 ,’, at l.ovcUn 
aforefaid, in the pnriih and ward aforefiid, 
the faid John then and there deluared to the 
iiL\di Richard one hogtbead of lugar, in full 
f^tUfaCtion, and difciiaige of the laid feveral 
promifes and undertakings in the faid decla- 
' ration mentioned, and which faid hogdieaJ 

of 



Special 

of fugar the faid Richard then and there ac- 
cepted and received, in full llitisfadlion and 
diicharge of the faid fevcral promifes in the 
faid declaration mentioned i and this he the 
faid John is ready to verify ; wherefore he 
prays judgmenr, if the faid Richard ought to 
have or maintain his aforefaid aftion thereof 
againft him, Crfc. J. C. Bolton. 

And the faid Richard as to the faid plea of Replicadw 
the faid John, by him above pleaded in bar, ‘***f*“>« 
lays. That he, by reafon of any thing by the 
laid "/ohn above in his aforefaid plea alledged, 
ought not to be barred from having and 
niaintaininghisaforefaidatlion thereof againft. 
him, bccaiilc protelling that the faid John • 
did not deliver to him the faid Richard the 
faid hogllieatl of fugar in the faid plea men- 
tioned, in full fatisfadion and difchargeofall, 
or any, or cither of the laid promifes and un- 
tlcrtakings in the faid declaration mention- , i 

cd : Nevcrthclefs, for replication in this be- 
lialf, the laid Richard fa\s, that he did not 
receive or accept the faid hogfliead of fugar, 
in full fatisfadion or difcliarge of the laid 
promifes in the laid declaration above men- 
tioned, or of any or of either of them, in 
manner and form as the faid Richard hath 
above in his aforefaid plea in that behalf al- 
ledp-edi and this the laid John prays may be 
inquired of by the country j and the faid 
Riibard doth tlic like, i^c. Therefore, Csfr. 

‘i'. IValker. 

. And the faid 7'. by /I B. his attorney. Plea of tem'er 
comes and defends the wront: and injury, "I 

when, . 




c , 

pr. ^crtai 

piwpr V- 4^* when, tff. ; and as to the faid feveral pro- 
^thedecla- njjf^s and undertakings in the faid declara- 
^ooR. . mentioned, except as to 4/ and 4J. par- 
cel of the faid i'cveral fums of nrioney in the 
' faid declaration mentioned, he the faid T. 

' fays, That he did not undertake and pro- 

i: ' mife, in manner and form as the faid J hath 

' above thereof complained againft him, and of 

’ B. This is this he puts himfelf upon the countrv : And 
j.aowthege- 33 fo ^/. and 4r. parcel of the faid feveral 
fums of money in the faid declaration men- 
<’ ** tioned, lie the faid T. fays, That the faid J. 

^ ought not to have or niaintain his aforefaid 

I adcitin in this behalf againll him the faid 7". 

I to recover any further damages than the faid 

4/. and 4.«. becaufe he fays, That lie the faid 
.T'. from the time of making the faid pro- 
mifes and undertaking'', in the faid declara- 
tion mentioned ; as 10 the faid 4/, and 4;. 
always hitherto v.as, and flill is, ready to 
pay to the faid J, the faid fum cf 4/. and ^s.-, 
and the faid 7'. before the filing forth of the 
original writ of the faid J. to wit, on the 
“lid day of /Ifrily in the laid year of our Lord 
1783, at, i 3 c, in th-e faid county, tendered 
and offered to pay to the faid J. the faid 4./. 
and 4f. ; which Lid 4/. and 4r. he the faid j. 
then and there \-, holly refufed to receive from 
the faid 7. j anu the. faid /. no,v brings the, 
faid 4/ and 4^. I.'trc into Court, ready to be 
paid to the laid J. if he the faid 7. will accept 
the fa:i;e; and il ..s he is ready to verify; 
wherefore J'e prays jiKlgmenr, if the faid J. 
ought to have or m-’intaii. hi^ afoiefaid ac- 
tion thereof againft hi;n, to recover any more 

or 



6t grcsiter damages than thff faid 4/. and 4#* • ,0 

in this behalf, J. C. B, . 

And the faid J* as to the faid plea of the Replicati^nijv 
faid T*. by him above pleaded, as to the faidN, g, j ^Sn . j 
4/, and parcel of the faid feveral fums of ifliic to tbe^^ 
money in the faid declaration mentioned, 
fays, That he, by reafon of any thing in that ■ . 

plea allcdged, ought not to be barred from 
having and maintaining his aforefaid aftion 
thereof againft him the faid T. to recover hjs 
full damages in this behalf ; becaufe he fays, 
that the faid -7. did not tenderer offer to pay 
to the faid the faid 4/. and 4;. in man- 
ner and form as the fait! y. hath above in 
pleading alledged} and of this he puts himfelf 
upon the country; and the faid T, doth 
the like, (iff. ' Therefore, &c. 

r. FT. 

'Join ifftu as to the non afumpfir, and at If the phitr-i 
the end of the pica of tender, fay : And here- accept* 
upon the laid plaintiO' freely takes and ac- 
cepts out of court here the laid 4/. and 4f. further ds- 
fo tendered and paid into court as aforefaid ; m tges, thet( 
therefore, as to the laid 4/. and 4^. the faid *1® '““** *■*?*/ 
plaintiff is fatisficd ; and as to the trial of"‘“*' 
the iffue above joined between the parries 
aforefaid : The fljcriff is commanded, that 
he caulc ro come here on the mnrrow of .'/// 

Sauls, twelve, (3c. by whom, iic. and who 
neither, becaufe as well, isc, \ 

And the laid licpyr, by J, S. Iii; attorney. Plea of a' , '\i 
'conies and defends ti.e wrong and injuryj“'-’S‘"«“‘f^; 
when, Ldc. and fays. That the faid Charles 
ought not to have or rnajntain his arorciaid 
adion thereof againft iiim, becaufe he fays, 

tliat ■ I 



that heretofore, to wit, in ?V«»Vy tee^, <iri 
the twenty-third year of -bis prefent 
ifeign, the faid Charles impleaded the fatd 
Roger in the court of our Lord the Kifig^ be- 
fore the King himfolf, in a certain pT^ of 
- trerpafs on the cafe on proinifes, to the da- 
' mage of the faid Charles of to/, on occafiqn 
of the not performing the very fame identi- 
cal prOniifes and undertakings in the faid df- 
claration mentioned, and fuch proceedings 
were thereupon had, in the faid court of 
our faid Lord the King before the King him- 
felf, at Wejimnftert that afterwards, to wit, 
in that very fame Trinity term, in the twenty- 
third year aforefaid, the faid ClarleSf by the 
confideraiion and judgment of the faid court, 
recovered againft the faid Reger in that plea* 
6o/. for his damages which he had fultained* 
on occafion of the not performing the faid 
prumifes and undertakings in the faid decla- 
ration mentioned, and v;hereof the faid Ra- 
ger was convicted, as by the record and pro- 
ceedings remaining in the faid court of our 
laid Lord the King, before the King him- 
lelf, at IVeJlminfter aforefaid, more fully ap- 
pears } which laid judgment llill remains in 
full force, ftrength, and effect:, not in the 
ieaft; vacated, fee afide, paid off, annulled^ 
fatisfted, or difcliarged, and this he is ready 
to verify by the faidwerord ; wherefore he 
prays judgment, if the faid Charles ought to , 
bave his aforefaid action thcieof maintained 
againlt him, ijc. T. Walker, 

. . J 

the faid Charles as to the faid plea, of 
faid Roger^ bv liim above pleaded, fays, 

Thai 


’V'4 


THiir'feci' by liriy tHiriig ; 

legged; plight noe^td ttrb!a'rcd«^^^yf% rj 

'br maintatnihg his afor«faid TtiU^t 
againft hij^i' thP’-feid Kogeri 'y***?**f‘^^*^^ 

^l!hat the>e U'not any fuch recofd-'o^lR^^j^J 
I'eco^cry a^tflfft the faid Roger artb<S"ftiit!W aod may^; ^ 
him, the fz\d Charlest remaining in the 4illd 
tburt of our faid Lord the ‘befofie thfe“"®* .^ $‘ 
King himfclf, zt IVeftminfter, afeu^faid, as* h» 
the faid Roger hath above in pleading al- 
ledged j and this he the fzx^ Clarks h ready 
to verify j wherefore he prays- jiidgtnertt,' add 
hfs damages, by occafion* of the .prenitiies 
aforefaid, tio bfe adjudged to him, (sct j aod N. B. Need:^ 
hereupob the faid Rbger is commanded< 'toy^'*' 
the faid court here,' that he have the ^aidrd-' y “ 
cord here bn the morrow of All Seulst at his 
peril } the fame day is given to the fald Charles 
here, fjfr; 

• And the faid 5. fays. That he, -by reafon Rcp-lcatlrfa 
bf any thing by the faid J. and /K above ■inf’,® P*”®^**- 
pleading allcdged, ought not to be barred 
from having his aforefaid aftion againft the debt. 
faid "J. and beeSufe he fays, that there rs ' 

hot any fuch record of judgment aforefaid 
irciov'Tcd by the faid S. againfl;' the faid. 
afrd IV, remaining in the faid tourt of bur 
Lord the King, before the King Himfelfi' su: 
fVejlininfter aforefaid, as they the: laid J. and 
fV^ have above in {Heading allcdged j and 
tiiis he is'rcady to verify j wherefore he prays 
judgmentj and liis debr-j together with-faiS' ’ -t 

damages, by*reafon of the detaining thereof^ '6 

to be adjudged to, him, i^ct And hereupon Need net 
the faid J. and W. are commanded, that 
they have that record here on the morrow 




} the fame ijk^yen 

^'jche laid 5 . here* fcV, , . ^ 

Ifka of twnk- . vSa]^, That the laid jr</&n» ought not to 
raptey hi the ^<yre. or maintain bis aforefaid aftipn thereof 
.,^««daiw. hintjj becaufe he fays that he, the faid 

after the t4th day of -which 

} waa in the year of our Lord i729> xo wit* on 

the. firft day of Augujt, in the year of our 
:Lord I782> to wit^ at London aforefaid, in, 
f^.e. became a bankrupt, within the intenc 
and nneaning of the feverai ftatutes made, 
and. now in force, concerning baokruptiii 
and .that the feverai caufes of a< 5 tion afore* 
faid, in the faid declaration mentioned, did> 
and each, and every of theqfi, did accrue bo* 
fore fpeh time as he the faid Thomas became 
.a- bankrupt, to wit, at London aforefaid, in, 
i^c, and this he the faid Thomas prays may 
be inquired of by the country, i 3 c. 

T . N.fire/e. 

■j 4 • ’ • 

titi nulthi And the faid JameSt by Thomas Medl^, his 
^h' comes and defends the wrong and 

when, f£?r. and -fays. That the faid 
5 Joel ought not to have or maintain his afore- 
V,. ' &id aftiott thereof againft Irim the faid James, 

becaule he fays that there i$ not ai>y inch re- 
cord of recovery againft him the faid James, 
^Jil^nMhavc at the fuit of the faid Joel, in manner and 
t fofm as .the fait! Jo^- hath above declared 
’ flgainft him tiic faid ■ t and this he is 
fa WiJsi 74. ready to verify wherefore lie prays judg- 
: v apent, if the faid Joel ought tolravc or mainr 
- tiiia bis. aforefaid aiftioa theceof againft bitti, 

. , i And 


Afld dK AiM y^eli astArthe flid ple«^#e Repticatkiib't 
’[aidJameSt fays, That he, by reaJTwt 
thing by him aikdged, ought fiot to ^ 

red from having of maintaining HiP^^ibreMd 
adton thereof againft him the faid 
becatife ho fays that there is fuch a rectffiil'^ 
recovery againft' him the faid 7«»wr remahi^ 

Ing in the faid court of the bench hCfc»- lA 
manner and forfO' as the faid y^e/ hath bfliiil 
declaration above alledged t and this he the 
laid 7(?i/ is ready to verify by the faid record; 
and that the fame may be iflfpefted^by the 
juftices here, £^c. i and becaufe the faid 5^ 
hath not here ready the faid record tO be pro- 
duced, day is given to the laid y^e/ here, da- 
til on the morrow of Sfi Maftittt to haife ihC 
fanne before the laid jnftices'herej. the lame 
day is given to the faid yames beret 6ff, 

Whenever the plea is figned by a ferjeant, 
the replication mud alio be ligned. Barnet 

365^ 


|S;ocee&fasa 3flue of 
igul riel 3Reto|6. 


Firft, Upon the Pica, of a fudgment re* 
c6vered in aiiotber Court* 


W ’HERE the judgment upon an ifl^ie When th»^J 
of »«/ tiel-record is in debtj the rule ^ 
Ihould be, ** unlcfs caufe within four days,” 

’ tlrat the defendant may have that time toruieu. ' , .* 
Z 2 move 



09 an jdftte 

'if 

move in arreft of judgment ; but where the 
judgment is interlocutory, that rcafon fails, 
and a rule peremptory is given by the fecohd- 
ary, becaufe the defendant may move in ar- 
reft of judgment after the inquiry executed. 
Where the proceeding is by original, and a 
general return day is given to bring in the re- 
cord, the defendant ought to be called to 
bring in the record at the rifing of the court 
OH that day, unlcfs it happens on the Sunday, 
then on the next day ; and if he fail, you have 
Of giving the the rule of courfe. You may give the day in 
day in the re- ^ replication On a general return yourfclf, fo as 
plication. make \tfour days bejore the delivery of the 

i//ue. 

If hy bill, the But where the proceeding is by biU,^-and 
defrndsinc the day given to bring in the record isJa.day 
ihuft bring in certain, the record cannot be brought in. after 
the day, that day : But note, you may have another 
day ajjpointed nijicaufa, which the fecondary 
givfcs. you. 

How to pro- Upon delivery of th.e ilTue of nul^iel record, 
«ecd where is ingroffed on the treble petinyftamp 

la caib''*" '* adion be in cafe, you may in- 

dorl'e thereon, " That in cafe judgment be given 
for the plaintiff', a writ of enquiry will be exe- 
cuted on fitch a day,*’ as well as upon a 
joinder in demurrer j and if the defendant’s 
atrorney does not pay for fame, fign judg- 
ment. M he pays for the ilTue, then get a 
> roll from the piothonotarics of the fame term 
ilFue is joined j enter the whole ill'ue thereon, 
then take tlie roll to tiie prothonoraries, pay 
for the entries according to the length or 
CO^nt,. and docket fame j ..leave it with Mr* 
Underwead, with a fee of jr. 4^/. who will 
. take 



'jl5uT'fieVli'ec6|5; ‘ 3^ 

lakt {\ich.i 6 i\.t.o Wejiminjier'^ the /ecorwl^ry 
wiJl then, order the crier to call the defend- 
ant to produce the record mentioned in the 
plea } at night draw up rule with.the fecond- 
ary, pay 8 j. 6i/, 5 take .a treble penny damp 
paper> enter part of the declaration thereoOj 
file warrants of attorney, and. then go to the 
prothonotarics, and the clerk will fign inter-*' 
locutory judgment i pay prothonotary ; 
clerk of the judgments as . ; then proceed to 
execute inquiry, if notice is given on the back 
of the ill uc } but if not, you will then give 
notice forthwith, and proceed as ////<? 
intcrkcHtory judgment. 

If m debt. - 
liicwanrat^ 


certin €s\]pon~th«L r^^. at tbe em raiion 
vji^ca^^tt^cate^jw^^moAoi^jotbehrotho^^ 

I 

Se^nd, Where defendant pleads Nul tiel 
Record to an Ahiun on the Judgment in 
this court. 


UPON delivery of the iflue, enter the pro- How to pro- 
ceedings on the roll, and docket fame; which”®** 
being done on the day given by the .record, 1 

have the roll of the judgment upon volnch you 
declare ready filed in the treafury j fpeak to Mr, . 5 , 

• Hopkins, or one of the criers, to bring fame 
into court j pay him 6d, j Mr, Stubbs 3J. ; 

Z 3 then 



p^oceeliW on an 3i8K<» 

• then the /erondary on reading the ifTue join- 
ed, and the roH upon which the adlion is 
founded, 'Will', in the evening, draw up a 
rule for judgment, which expires in four 
daysi pay him 8J'. file warrants of attorney, 
and fign judgment at the prothonotarics on a 
double half-crown damp paper j pay protho- 
notaries u. ^d. clerk of the judgments 2s. 

N. B. Where any perfon pleads a judg- 
ment or matter of record in the fame court, 
the party fo pleading the fame lhall, upon 
demand, give the attorney for the plaintiff a 
note in writing of that term, and number 
roll whereon fuch judgment or matter of re- 
co rd is entered and filed j and jo djj ault 
th ereof, fuc h' plea Vs riot to. be'^ rcc^vcd. 
'Prat f 'Keg. ~ 

County pal te ' L!/^oh the iHTiV iQ ruord^iX re- 

a'>^u nfi^'51atiff ater!fh^"yc^ 

a w n't to the cflam berla in to cercil'^V tiTr. 

^ P nt. the liKe'it d^'irTari' ^TnTe rior 

co virr! 'iSfo, .“^1 the otectsr 

doss not, tffere lliall WITTuie tor that purr 

. pofr . ' ' "p s w ?: * ^h ' f: P 

In this court, you cannot, after once a 
plea has been pleaded, plead any othi# as 
' you do in the Kitty's Bench, without lj»cial 

’ ieavs of the court. 

Meplitatton, ISejofntier, 
vejoinijer, Rebutter, &c. 

To eompti AH ERE is no precife time fixed upon for 
plaiVfifl'to ,j|^ replying, &c. the party who is to do 
reply. Sec. gives a rule for thatpurpofc, and the 

Other 



Eeplicationi Eefointwt, &c. 341 

other muft*. within four days, reply, 6?r.. if » 
not, a demand being made in Writing, judg> 
ment, for want thereof, may be figned j and 
in order to compel the plaintiff to reply, is’f, 
a rule is to be given for that purpole, thus, 

Dean v. Fenn. Rule t» reply. A, K. atter^. 

Takecliis to the fecondaries ofHce, yir.Skinn, 
pay IS. lod. which expires in four days (if 
the proceedings have, not laid dormant four 
terms) ) then make a demand thus : 

In the Commn Pleas, Dem v. Fenn, The Defendemt Demand. 

elemanJis a replieettim in this cau/e, yours, Uc. 

A. B. Attorn^ far the Defendant. 

When the time is expired, a^ the repli- 
cation is not delivered to you, fearch firft at 
the prothonotarics office i and if not filed 
there, figii judgment on a double half-crown 
llamp paper; but file only one warrant of 
attorney in thefe cafes, the plaintiff being 
out of court. 

If no proceedings have been had for four 
terms, then- there muft be a whole term’s rule ing for four 
to reply given, Ssfr. (unlefs the caufe has'®'*"®* 

.been ftaid by injimclion or privilege), then it 
muft be given before the eflbign day. 

Ifruic to reply, rejoin, ifc. may be given wi.hin wW 
at any time in term, or within fixteen days time a rule 
after, unlefs in Eafter term, then in- ten days. n»iy be given. 

N. B. If you want time to reply, fi?f. a 
judge’s fummons fiiay be had for that pur- 
pofe,'and draw up order as in ocher cafes. 


Z 4 


Demurmsf. 



r.-544 ] 


^emurrers* 


I T has been already obferved in the hif- 
torieal part of the proceedings in this 
court, that a demurrer confeffes the fa«fls as 
flated by the oppofite party to be true j but 
denies that , by the • Jaw arifing upon ihofe 
fiidls, any in^ifry is done to the plaintiff, or 
that the defendant has made out a legitimate 
excufe according to the party which firll dcv 
mnrs, dem^ratur, refts or abides upon the 
point in queftioh. 

A demurrer is either I'rBfrtf/ or fpecial, and 
mufl: be figned by a ferjeant, and in cafe of 
exception to the form or manner of plead- 
ing, the party demurring inuft fet forth the 
caiife of demurrer, or wherein he apprehends 
the deficiency to confift, which is called a 
fpedal demurrer y R.M. 1654. /. 20.j ‘ but by 
a general denuirrer the party does not fhew 
any particular caufes of demurrer : for if in 
the pleadings a matter is infufllciently al- 
Icdged, fo lint the court cannot give cer- . 
tain judgment upon it, a general demurer 
will foffice ; and for want of fubftance Hg e« 
neral demurrer is good. 


After demur- Ry ftatiite 27 EU^. c. 5. “ If is cnaAed, that 
rer joined, the jftcr demurrer joint d, the judges Qiall proceed 
judges to give ci gjjj judgment ;!ceording as the right fhall 
judgment ac- u appear, without regarding any imperftftion, de* 
rioht”^wit^- of form in any writ, return, plainr, 

oiTti &c> ** declaration, or other {.'leading, procefs or caule 

. of pioceeding (except ihoie only which the 

‘.J party .demuri mg (hall fpecially and particularly 
fet down and exprefs with his demurrer) ; ana 
tbit upon f'ach demurrer joined and entered, the 
' ■ “ court 



court (hall amend all fuch imperfc£l:ions, 

and wants of' form, ocher than tbofc which the 

p^rty de murring (hafi pifticularly aflign.” 

By rhc 4 & 5 r. i 6 . “ No exce:;tlon (hall Tbefe except 
«« be taken on a general demurrer of an immaterial, fions (hall not 
«« traverfc, default of entering pledges upon any regarded 

or declaration, default of alledging of the brings ®” a general 
“ intocourt any bond, bill, inden ure, or other *^^™'^*^*^*^^* 
deed 'mentioned in the declaration or other plea^- 
ihg ; default of alledging of the bringing into 
“ court letter's, teftamentary, or letters of adminif- 
tratifij>, the omiflion of vi et armis^ et contra pa* 

“ eemj or cither of them ; or the v/ant of averment 
“ of hoe paratus ejl mrijicare^ or hoc^ paratus eji vert* 
jicare per recordum^ or for not alledging prmt 
“ patet ppr recordtwiy or matters of the like nature/’ 

But for thefe defefts a fpecial demurrer muft 
be delivered over. 

A demurrer, after it is figned by a fer- Ingro/Ted and 
jeanr, muft be engfofled*'oH a treB^lc"penny 
Itamp paper, and either filed, with the pro- 
tnonotanes \Jw -which pay 2s.j or dcliverea 
over to the oppolue attorney ; iF it be a ae- 
murrer’fbr want^riofrn' 6rny,'~‘the“‘attbrney 
maj, for want oT colts, have leave to amend 
by ,a fumtfi6n r5eT 6V e~'a'j u3ge j rF‘h*e*cKboIe If armament 
to arsue itJ^thcn iTe may’cuKer ibin^n 3e*- “P 
murrerV"”!:^ m^hg ^ p* me * ^ emurrcTBoo^ 
containing the declaration, demurrer, and 
joinder, and deliver it to the attorney on 
jhe other fftie j Who is to pay ifof*iamci be- 
fides'ftamps, lyLper ihect, and airo^Br’cn- 
terihg KiT pleadings and warrant oT a^rnejr, 
or may wait for a rule to join ’thcTenT. 

Blit if tfic plainti^’s attorney wiir’not If the plain* 
join in clwiiurrer, or* deliver' the demufref 
^.oolc wTth'the jbiiideV therSirrj 'thchV in order V/k" 
(6 cornpel , Rim"to join in demurrer, a" rule 



Tor argument, 
bow 10 pro* 
ceed* 


Kbw to pro- 
ceed to argu- 
ment* 


This willfave 
at iht* clt'fk 
of the war- 
lanr^a p>^(l 
lermioum. 


iri^at at the fecondaries 'for- that 

Jiurpofe'^pay u. io</.), which expires in four 
days, add make a demand thereof the fame 
aa a replicatioft } if he deliver the joinder, 
then, in order to compel him to go to ar> 
gument, apply to the I'econdaries for a rule 
that be may «ntcr the demurrer upon record 
a"giVcn day, or that you may do it 
^n'himj a -tbpyof which being ferved, he 
inay make ftjs eleflion j if lie does nor, you 
may proceed to make up the book, and de- 
liver fame ; but you cannot make him pay 
for the pleadings, nor fign judgment for 
want thereof ; therefore proceed to move* for 
a eunjilium to argue the demurrer, the fa”ic 
as if you was attorney for the plaintiS*. 

The plaintiff's attorney having joined 
demurrer, and me bwlc 


delivered,^^ the v.- Kt 


Itep to proceed to armnnen t is to make .io 
entry or all the book on a roll oi f lie* fame 
lerm the ill ue; Js pined in demiirrer, which 
you get ot ttys |>roiftonot3 ries ; tiJe warrants 
ot attorney, doefeej the roirTt prothonota- 
uries, p ay- jor the, entries per Ifteet j this 

tlone make a t>riei on a Hip ot paper, *ami_ 
y^rite thereon the name ol tiie •aule, oumb^ 
j^V a nci the ierleant's jtam e ( / ^ lOfv 6</..Y 
**‘ Te move for n conMuit ti' f a day- for ai^ 
gutng the demurrer Vi peak- to Mr. UndervDoed 


to^take it W mn^^-hall ( p^ p, 
ahi^ oh the motion being har 4 de>i to ttie Ic- 
gondary, ^ will mark the rol l as read ^ 
(ourfi i n .the evening go to the fcajntjianes 
a nd get rule d rawn up fgtfv a, 


copy ol whichicrve on iriy; detendahit^ at- 
k^ey, and at the time oif' drawing up tbe^ 
2 rufe 



rul e fet tlK caufe down for argument 

S j~this bcing<fohe> copies ortnc ae^w^ ^ 

[t are to*bc dehWred po thciqctge, by 
^ iTtttf' s attonley, purluaot to tfe tollpW" ~ 
in^ rtil^ i pay j«cjge$ clerks sw. eacn, anrt * 
copy on orief paper the book for a ferjeant 
to argue it. ^ . 

By rule 6 G(o. 2. “ It is ordereii^ That Pl’inti/F’* at* 
“ from and after the lift day of this term tixe plain'r nirney ftiall 
tiff’s attorney (jhall deliver ail the demurrer boolc^ deliver all the 
** to the lord chief juftice and the reft of thejuf* 

“ ticcs of this court, and the deftrndant’s attorney . ^ ^ 

** {hall pay the pJaintifF*s attorney for two of 
faid books two days at Icaft before the day tp* 
pointed for arguing fuch demurrer, or the 
<< fendant {hall not be heard by his counfel whefi 
his cavife coii^cs on to be argued, unl.i^fs i’uch 
payment be made as aforefaid/* 

‘ For the future, in sill demurrer books de- 
livered to the judges, let thecounfers names 
be infefted who Yighed the pleadings, and 
let the number roll and day of argument be 
fee down on the oiufidc of each book. Trin. 

17. and 1 8 Geo. 2. Barnes 164. 

By rulcTr/«. 10 Geo. i. It is ordered, That rii jf defend^ 
all cafes where the defendant demurs to the ant demurs to 
plaintiff ’s declaration, the defendant's attorney i he declara- 
or clerk tn court ihslt be obliged to accept of tion, he (hall 
notice* of executing the writ of enquiry on the accept notice 
back of the joinder in deujurrer. And in cafe 
where the deandant pleads luch a dilatory plea,?*’ ^’qui/yon 
<• that the plaintiff' is obliged to demur to, that in or v\hirc 
“ fuch a cafe the defendants attorney, or clerk in pja/ujiff jj 
«« court, ihail be obliged to accept of notice of oblige j 
** executing a writ of enquiry on the back of fuch mur to de- 
demurrer." fendant’splea* 

then on the back of fuch demurrer; 

. If Upon argument judgment goes for die If jodgweat 
phintifF, draw up the rule with the fecon- ' 

* ^ ^ jary, P^®***“^* 






it th^ aQion .!is, .ij)..,cafe«,Jc;f{^jiJ]!, 

rXir ihe , like, ^ the. jjj^ggjgjiJtJs. Qj]}y.-infvJoc«r- 
JkaL .witiicliJign wiflutlw.pft)- 
tabnotary on. a treble_penny paper, give .nq- 
tice of executing a writ of enquiry, anti 
proceed to the execution thereof, and to 
final judgment. 

If in debt. But if the adlion be in debt, then fign 
judgment on a double half crown, enter 
an incipitur thereon, and get it marketi by 
the clerk of the warrants ; then take it to 


the prothonotaries, and the clerk will fign 
the judgment} pay in all gs. \d. tax the 
cofts, and then you are at liberty to fue out 
execution. 


Judgment Plaintiff obtained judgment upon arguing 
a demurrer in an aftion upon the calc, and 
ihonotarie* proceeded to execute a writ of enquiry, 
before you without getting judgment figned by the 
can give no- prothonotary, which the court held irre- 

ticeof en- - . - - . 


juiry 


einurrer to 


gular, and fet afide enquiry. Barnes 229. 

If there be a demurrer to part, and an 
part, and iHlie iffue as to the other part, the ilfue generally 

**•0 the other jjji demurrer is argued but it may 
pait: demurrer , ' • 1 <- a ' 

argued firlt. be tried hrft. 

Irregular to It Will be irregular to move for a covfi- 
move for a Hum before the paper book is delivered to 
fcre^to^ de- defendant’s attorney, and court ordered 
livered, ^ caufe to be ftruok out of the paper for this 
irregulaiiry. Barna 163. 

After Older If the defendant be bound by rule of 
for time, the court, or ordei of a judge, to plead an if- 

tai^'d-mur'-o ’■*'* plaintiff replies, he 

M'iJe'‘reDlii«- way, notwithftanding, demur to the replica- 
tion. if [here tion, if there is a real caufe. 
be le^l caufe. « It 



©emttwewfe 3i§ 

*< It isordeicd, that no caufe, in-anyierm a/ter Entering «ai‘' 
** the end of. this term, be put in the book offeatobe^ 

“ this court to be argued after the laft day of ar« gi^d. 

** gument, unlefs the court be thereupon ‘mov^d, 

and lhall oider it.” /i. 7". 12 Gw. I. 

There can be no argument on the four No argoment 
laft, and four firft days of the term. 

fifftdays. 

In the Common Pleas. 

Trinity T in the a 3 d year of the 
reign of King Gtorge the Third. 

M^dkfext (IT.) John Denny late of A general de- 
nmijlery in the faid county, yeoman, was at- 
tached to anfwer Richard h'e^n in a plea of 
trefpafs on tlie cafe (go to the et:d of dedara- 

ration) ; then fay, ■. [-I tion. 

And the faid jfohn, by J. 7*. his .-ittorhey. Demurrer, 
comes and defends the wrong and injury, 
when, is'e. and lays, that the faid declara- 
tion, and the matters therein contained, are ^ 

not fufticient in law for the faid A';V-&rzr<f to 
have or maintain his faid adtion againft the 
faid Jchi:, to which declaration the faid John 
hath no ricrd, nor is he obliged by the law 
of the land to anfwer ; wherefore, for want N. B. A ge» 
of a fufficient declaration in this behalf, the ncraldemur- 
faid 'John prays judgment, and that the faid by * 
Richard may be barred from having and ferjsaut. 
maintaining his aforefaid Uiftion thereof againft 
him, tSc. 

Ihcfnas Walker. 

And the f.iid Richard fays. That the decla- Joinder. ^ 
ration aforciaid, and the matters therein 
contained, are fufficient in law for the faid - 

Richard to have liis aforefaid action thereof • ' 

main- 



mairrtaftitfd againft the faid Jobn^ whith fald 
dectamioil artd the matters chereih contained'> 
the raid Richitrd is ready to verify and prove, 
as the court (hall award ; and becaufe the 
laid John hath not anfwered the faid dcclara-* 
tion, the faid Riehatd prays judgment, and 
his damages by occafion thereof to be ad- 
judged to him, t^c. And becaufe thejuftices 
here will advife themlclves of and upon the 
premifes, before they give their judgment 
thereon, day is therefore given to the faid 
parties here, until in eight days of the Holy 
^rinitys to hear their judgment thereon, for 
that the faid jufticcs here are not yet adviled 
thereof, Geo, Wiljott, 


Demwrer to And the faid A. as to the faid plea of the 

■ plea. faid C. by him above pleaded In fear, fays, 

that the plea aforefaid, in manner and form' 
as the fame is above pleaded, and the matters 
therein contained, are not fufficient in law 
for the faid C. to bar the faid A. from having' 
or maintaining his aforefaid aftion thereof 
againft him the faid C. ; and that the faid 
A. is not under any neccflity, nor is he bound 
by the law of the land, in any manner to an** 
fwer thereto, and this he is ready to verify » 
wherefore, for want of a fufficientplea in this 
behalf, the laid //. prays judgment, and his 
damages, by realbn of the premifes, to be ad- 
judged to him, T. IV. 

Weth irrtr to And the faid John fays, that the fiid plea 

■ replic«t on. Qf the faid Henry, by him above pleaded by 

' way of reply to the faki pica <ff him the faid 

, by him above pleaded^ in bar, and the 

matters therein coQtained, are not lul&cient 

in 





id' law for birtis the faid Henry- ^ .have. Of 
maintain hi$ aforefaid adion thereof againft 
him the faid JoJjh i and that the faid plea ip 
pleaded in reply to the faid. plea of the faid 
by him above pleaded and f^t forth^ 
he .the faid yeba is under no^aeceiUtyi nor in 
any wife bound^iehy the . laws of this realm to 
anfwer and this he the faid Jehn is ready to 
verify ; whe^pre, for want of a fufiicienE 
replication i^^s. behaif> he the faid Join 
prays judgment r and that the faid Henry 
may be barred from having and maintaining 
his aforefaid adion thereof againft^ him the 
‘ faid Johny and for caufes of demurrer in law, 
according to the form of the ilatute in fuch 
cafe made and provided, he the faid Jebn 
Ihews to the court here the following caufes, 
that is to fay, for that the faid pka of the 
faid Henry i by him .above pleaded b-y way of 
reply to tiie faid plea of him the faid John^ 
by him above pleaded in bar, concludes to 
the country, whereas the fame ought to have 
concluded to the court with an averment and 
prayer of daaiage.s, and not to the country j . 
and aifo fur that the faid plea of him the faid 
Henry f by him above pleaded by way of re- 
ply to the laid plea of him the faid john^ by 
hitn above pleaded in bar as aforefaid, is in 
many other rclpedts imperfe^ infu/Ecientf 
and wants form. Hajk Greje^ 

And the faid Henry faith, That the faid plea Joimleo 
by him the laid Henry, in manner and form 
aforefaid above, by replying, pleaded i and 
the matter therein contained are fudicient in 
law for the faid Henty to maintain his faidac- 



tion againft the faid Jchi^ which pleaj afitl 
the matter therein Qoptainedj the laid Htnr'y 
is ready to verify and prove as the court ihall 
award. And bccaufe the faid ’John dothjtot 
anfwer to the fam«-p]ea, nor doth in any nian- 
ncr deny the faVile, the faid Htmry prays jd^g- 
tnent, and his damages^ by reafon of the pre- 
mifes to be adjudged to him, ^c. 

^1 ’J.mihr, 

And becaufe the juftic« here will advifit 
themfelves of and upon the premifes, before 
they give their judgment thereon, day id 
given to the parties here until in fifteen dayi 
of Saint Hilary to heaf their judgment there- 
on, for that the faid juftices here are not yet 
Continuance advifed thereof. At which day here.'camc-*s 
overandjudg- -vreH the faid Hemy as the faid Jehtty by theif 
mentforthe aftornies aforefaid, and hereupon the pre- 
mifes being fecn, and by the jullicc> ^re 
fully underftood, it feems to the faid j’ufticeS 
here, that the faid replication, and the mat- 
ters therein contained, arc fufHcient in law 
for the faid Henry to have his aforefaid adion 
maintained againft him the faid Jobiiy as the 
faid Henry hath above aliedgcd. Therefore it 
is confidcred, tha't the faid Henry rccovef 
againft the faid John his damages, by oeca- 
fion of the not performing the faid fevera! 
promifes and uiider.akings : but bccaufe ic is 
unknown what damages t^he faid Henry has 
fuftaincd by occafion of the not'perfoiiwi^g 
,,the faid fevcral promifes and underrakings, -it 
is therefore commanded to the flieriff, i^c. 

, (Vide a judgment by default, and final judg- 
ment thereon.) 


plaintifT. 






















m ■ MB*. ■ 

In any other cafe, the iffue caanot be 
made up until there is a complete ilTue 
joined between the parries. 

Howtomj^e jn (i^js court, the attornies thcmfclves 
apt e i.ti^ i tw he eW ii rtt »i i ii>« fa » wj ;*4Hiri<Mivcr to 
d e fen dant’s ■ acteri}e3F.<'a copy- thereof, on 
treble penny fiampt -papery -he- paying for 
the lame after -.tho'Tate^ 4</ per meet- (72 
words), befidea thedoty*t-be6des'i:he*«ntry 

•fehieplea, if'fpeckb p«t*'lheet,H«feitwas 
not filedj and (b rejoiBder«l«^«<»-but if the ge> 
weral iflue, only-2;« }.-eiid~for 41 w^>Jus. war- 
rant of attorney %d. Note^ ifech e d ffw bc-of 
tliHef ne‘Ce w»i«' w i' th' the^claration, • and the 
defendant haspaid-fonone copyofet hed oe l t r *- 
ration, he is to pay for a copy of th«. decla- 
ration again, as well as all the other plead- 
ings- fublcquent to the declaration, ^.although 
in fome books it is laid down the -eon- 


trary. . 

What Jefen-i- jf the plaintiff lias entered 30 appearance 
j"* ’ according to the ftatute, he may charge it on 

tho back of the ilTue •, and if the defendant’s 
attorney will not pay for it, he may fign 
judgment} and if the iffue be overcharged, 
the defendant’s attorney may tender wliat is 
really due, - atwl i n f d ointiff cannot fign judg- 

-ment. Earnt* a6^ >■ ■ iiiimi.im 

Pi.fonprs do — .»Where ebe d e f s nd antds a priftM>«r» ao«i 
not pay. pji..>.ds in perfon, tie plainriff cani-ur ‘ 
judgment for not pa)ing for a copy o. 
iffue or demurrer book. 


In country ■ In country caufes he iffue muPi ’ 
caufes, to livered fo the agent in town, an ' ■■ ’.he 

fteTtobc" *“orncy in the country; and ■ ■ ;i i-as 

delivered, 'jC-::. 




been agreed between the country, sttor^ies, 
that the iflue (boijild be delivered in the • - 

country, and has been afterwards tendered ^ 

to the agent in town, and not paid for, 
judgment has been figned, and held regular. 

JBarnes 240. 

But where the defendant has pleaded, by 
his country attorney, and if not paid for by 
him,,judgmcnt may be figned# 

Every attorney (hall enter bis warrant of attorney Attorney to 
in every fuit upon tecord in court, on pairt of 16/. 
and further puniihment by itnprifonnienc at the iff- 
ci-etteri of the court. 30 i/. 8. c. 30. /.a. a EsT 3 
Ed. b. €. 32. 18 £//z. c , 14* / 3. ^ 

Warrants of attorney are to be filed of the term When to be 
wherein any exigent is awarded^ demurrer or filed. 
joined, or judgment entered, which (hall firft happen, 
and to be filed upon or before the eflbign day of 
every Trinity Term ; and within twenty-one days 
after the end of every other terra. £. //. 14 isf 15 
Car. 2 . 


Every plaintiffs attorney who (hall profecutc any Derend.ini*i 
CJMife to ifTue, (hall, upon the delivery of the copy of attorney on 
fuch iflue, receive of the defendant’s attorney the *;eccipt of if 
fee for filing his warrant therein ; and in Cdle 
defendant’s attorney lhall refufe to pay for the iame, " 
the plaintiff’s attorney may fign his judgment in iike 
cafe, as if the defendant’s attorney had refufed to pay 
for the copy of the iffue, or the entry of his plea ; 
and the plain ti IPs attorney fhall file as well the de> 
fendant's as the plaintift’s warrant of attorney. 


R. II. a Cs* j. Jac. a. 

The plaintiffs attorney, in any aftion or Pla'ntilF to 
fiiir, fliall file his warrant of attorney with •"'s 
the proper officer, cite fame term he declares 
and the defendant’s attorney fhall tile his the cs.-jcRdant th« 
fame term he aopcars. $tat, 4. fe’ ^ Am. h-t 
£.1$. “ 
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Noiv frt »iin? TTffe warrants of attorney are now lei klohe 
till iff»e eit- jjj] fecofd Is ffoirts to be paflcd, or jddg- 

treid or juJg. , r,°»r r' JO 

laent. ^ ment figned. J<. 5 o«. a. 

If attorney is If the attorney is not to be found, the if- 
flot found, if- fue rnay be' left in the office/ and mud be paid 
fuc niiv be (j^fendant^s peril on demand. 1 Barnes 

gje, loo. 

• The method of making up the iffue in 
this court, is tike that of the King’s Bench, 
by original^ provided the proceedings are by 
original. ' 

N. B: The praftice of this c<nni<y||^o 
make up the jflbe the fame terrn in 
is joined, .although the plea be ddtVercd 
many terms back. 


' . In the Common Pleas, 

?r/»/(yTcrm, in the 23d year of the 
reign of King George the Third. 
Iffiie by dr}. Mtddkfex^ fo wit. Richard Fenny late of 
ginal. Wefiminjler in the faid county, was 

attached to atifwer Jobn Benny of a plea of 
trefpafs on the cafe (here go to the end of 
the declaration, fuity See.”). 

Then begin a new line, and enter the plea, 
if it be the general ilfoe, thus J 
Plou And the faid Ricbardy by Robert Spiggotty 

his attorney, comes and defends the wrong 
'and injury, when, :dc. and fays that he did 
not undertake and promife, in manner and 
form .IS the faid john hath above thereof 
At/trd of ihe complained againft him, and of this he puts 
wenire. 'himfclf upon the cciintry j and the faid 
yobn Bern doth the like. Therefore the 
lbcri.fr is commanded, that he caufe to'cORie 
hefe, in three weeks t)f the Hefy ^Mnityy 

twelve 




by whom, fsV. an4 whjO nei- . , 

ther, £jfr. to, recognise, (^c. bec^ule a$ 
wdl, tiff. 

JV. B. Thp award of the vtfiire is on the 
general return day bcfpre the. trial, if fyr 
the fittings ajUr. term •, if in. tem^ then the 
firft return of the term. 

If there are fpeci^ pleadings, viz. plea, 
replication, rejoinaer, &c. they niult be en- 
tered eaadtly following, each other, as they 
are delivered ; and in the margin of the 
id'ue name them, as, plea, replication, Bcc. 

Where there are two., or more iffycsjoin- Where thfr* 
cd, .then, after the words, and the faid plain- or 
tijf doth the like, add thefc — Therefore as 
well to try this ilTue, as the faid other ifluc up * 

above joined, the fheriff is commanded, that Venire i^«a 
he caufe to come here, in three weeks of the »ues . . 
ploly ‘Trinity, twelve, fsfr. by whom, £5?^. ‘warded, 
and who. neither, Ific. to recognize, 
bccaufe. as well, Ific, 

IJovo to make up an ijfue, where the defend- 
ant pleads feparately.-A.ti this cafe, you add 

each copy of the ilTue the two pleas, and 
join the fimiliter to each of them, and then 
fay. Therefore, as well to try the illbk above 
joined againft the faid John Denn, as the 
faid other iffuc above joined againft the faid 
Job Nowell, the Iheriff is commanded, thar 
he caufe to come here, in, ffic. (as above.^' 

flow againfi two defendants, where one lets 
Judgment go^ ^ defeuilt, and the other pleads.— 

Go to the end of the plea pleaded by de- 
•^nd»,nt,, add the fimiliter thereto j .then 
. ' * A a 3 fay, 




Jurors to 
come from 
the p/oper 
county. 



fa/i Ant! ific. /aid in his own pCfJpn, 
cQcati and defends tlic wrong and injury^ 
when, fsff. and f^ys, nothing in bar or pre- 
plufion of the faid ai^ion of the faid Jams^ 
by, which the faid yames remains therein un- 
defended againft the faid Jobf for which the 
faid James ought to recover againft the faid 
job his damages, by reafon of the premifes | 
but becaufe it is unknown to the court here 
what damages the faid James hath fuftained 
by the means aforefaid and becaufe it is 
alfo at ppefent unknown to the court here, 
whether the faid John will be conviflcd of 
the premifes upon whicli the above iflue is 
Joined between the faid James and the faid 
Jibii, cr norj and becaufe it is necefiTury 
and convenient that there be but one taxa- 
tion of da.nages ibis fuit j therefore Jet 
the giving of juuginent in this behalf be 
flayed, until the l'<id iffuc between the faid 
James and John be determined ; and as well 
to try thcilfue above joined between the faid 
James and John^ as to inquire againft the 
faid jebi what damages the faid James hath 
fuftained in this behalf j the flieriffs are com- 
manded, that they caufe to come here, iq 
three weeks of the Holy Trinityt twelve, &c. 
by whom, ^c, and who neither, ^c. bc- 
cavifc as v/ell, fe'e. 

By Stat. 4 y 5 Ann, c. i6. “ The jurors are to 
“ conic from the proper county where the iftiic is 

triable but this does not extend to adtions on 
penal fiatutes. 

If tiie venue is in a county palatine, there 
muft be an award of a fpecial venir$ and «m/- 
tintus, as follows : 

Therefore 



■■ ■ ■ # 

- Tlwrcfore let a jury be made (hereof s wd iSiftp a 
becati^ the faid ilTae between the parriea'?“”‘yp?l*»> 
aforefaid ought to be tried by men of the 
county palatine of Laucafier^ to wit, of the 
faid county} where the writ of our faid Lord 
the King doth not ruO} and not elfewhere { 
therefore to try the iffue between the parties 
aforefaid above mentioned, let the record of 
the plaint aforefaid be fent to his Majefty’s 
juflices of the faid county palatine oi Lanea- 
Jter, fo that the fame julliccs, by his faid 
Majc'ly’s writ of that county, be duly made 
out, .:;id to the Jheriff of the fame county 
direful. ! , do command the fame IherifF, that 
he ca-j.e twelve good and lawful men, of 
t.'ie Ooti/ of the laitl county of Laucafter^ to 
conk' before the faid juflices, at thtir next 
general fellion of adi'/.c, to be holdcn for the 
faid county, after ti’.c ! lid re^'^-ru fliall be 
delivered to them ■, eatii of whom, feV. by 
whom, and who neither, Ur. to re- 
cognize, f-fr. bccauie as will, L'c . ; and 
when the verification and ifjue aforefaid 
ihail be there made and tried, th.it then the 
faid juflices fhall fend tin- record of the 
plaint aforefaid, together with every thing 
that fh.ill be done thereupon, before them, 
in hib faid M.ijefly's court there, to his 
Majelty’s juflices at JFeJlnp .jstr here, in a 
certain day, w'hich the faid julliceb fhall ap- 
poin: the faid parties to be in the fame 
coLirr, there to hear jiidgnscnc thereupon. 

If .t is a fFelcb ifl'ue, to be tried in the wddi ilTue. 
next EngUJh county, the award of t'lc venire 
is thus j 


A a 4 


And 



lf» Wdch 


If there hfts 
a p)et 

in abatement, 
how to make 
vp iifue. 


-^jTow when 
ibe (licrlTF r 
.'fa'-ty. , 


, . -An^ bceat^ the {flue aforefaidi. between 
^be paccies . above joined^ ought to be tried 
by' men of the next county to the 

faid county of Carmarthen, and not clle- 
svhere } and becaufe the county of Het^ord 
is the next Englijb county to the faid county 
jof Carmarthen, therefore let a jury of the 
ifaid county of Hereford, fffr. come before 
pur juftices at fVefiminfier, in three weeks of 
the Holy Trinity, who neither, ds?f, to re- 
cognize, ^c. becaufe as well, 

iV. B. In a Welch iflue, when tried in the 
next Englijh county, the jurat a, venire, and 
habeas corpora juratprum, arc the fame as if the 
venue was laid in that Englsjh county. 

If there has ' been a plea in abatement, 
and judgment o( refpondeas oujler awarded, 
after which defendant pleads in chief, yet 
tlie plea in abatement ought to be entered in 
the fflue, and nif prius record’; for as it is 
in the plea roll, it mufl be mentioned in the 
vifi prius record, otherwife it would not ap- 
pear to be a trial in the fame caufe, and 
judgment would be arrefted. Carth. 447. 
5 Mod. 399. 

If the fherifFs are parties to the fuir, go 
to the end of the fimthter, then fay, ** And 
“ becaufe it is fuggefted to the court here, 
that the faid Sir Robert Taylor and Berja- 
“ min Cole is fherift'of the county of Middk- 
“ fex. It is tlierefore commanded to the co- 
“ roners of the faid county, that they caufc 
“• to come here, in three weeks of the Holy 
Trinity, twelve, 6?f. by whom, ISc. and 
;vh,> neither,” i$c. And the vtnire and ha^- 

bats 


rt 



h»f t9tpor» are direfted alfo ^nd 
ed by the coroners i pay them fame y^ ’ ” 
'do the IherifF in all cafes. 

.- Of ettfering th* ijfve. By rule. E. M.ig Entering the 

jiil. M>G*». !• All ifliijK arc to be entred of theilTue. 
term they are joined. But if the plaintiff's attorney 
delays niakiiig the entry, defendant's attorney may 
get a treafury rule from the fecondaries, for whien 
pay 4ri hd, for that purpofe, and ferve him with ia 
copy thereof^ if the defetidant does not docket and 
carry in the roll complete before the time expired, 

^piz. four days after the fervice), he may fign a nm 
pros for. want thereof. If the rule is ferved on Fri- 
day, defendant has all Tutfday to epter the iffue. 

Barnes 318. 

If tfie a£l:ion 'he laid in London^ Middkfex, When rule 
pr in the country, dc^fendanc cannot give a may be givch 
rule to enter the fame term it is joined, but '*«»»«•« 
muft day till the next term. 

And if the plaintiff wants time, hp may to get 
apply to a judge for a fummons for that time to enter, 
purpolcj pay ar. ferve copy on defendant’s 
attorney, and attend thereon, and the judge, 
on hearing, will give time for that purpole. 

How to enter the iffue pirfuant to the rule.— How to enter 
Get a roll from the prothonotarics office, of thei/Tueto 
the term in which the iffue is joined j make P’"*’''"* 
out the warrants of attorney of the fame ^*^'**’ 
term, on a plain piece of parchment, thus: 

Ih the Common Pleas, Eafter term, in the aji 
year of the reign of King George the Third.— 

Middlcfex to wit, Richard Fcnn puts in bis Warrant of 
place J. U. bis attorney, againjl ]o\\x\ Denn, late anorney for 
of, SiC. yeoman, in a flea of trefpafs on the cafe, pl-untiff. 

Middlcfex to wit. The faid John Oenn 7-},* jj^e . 
puts in bis place Richard Roe, his defendant, , 

at 



0t. 

4 ^:the.fi^/(ftbefiUi'SS<^\ivc^tint.befk 4 «fpr 4 r 
< ' ^d, T$kf it to the warrant of attorney officer 

and file it j pay Sd^ in debc> cafe u. 4 d, then 
take the roll to the prothonotaries pay for the 
’ ^ cturies 8 d. per iheet, and docket fame. 

N. B. The nature of the adlion muft be 
cxprefTed on the warrant of attorney, ac- 
cording as the cafe fhall be, as thus : 
In a pUa of trofpafs and aJfauU ; in a . plea of trefpafst 
ejpmlt^ and falfe imprifonment ; in a plea of trefptifst 
an the tafe ; in a plea of trefpafs and ejedment ; in a 
plea of dibt 5 in a plea of trefpafs ; in a plea of detinue. 

JiJotjce of 3Crtal. 

Kollce of IVT ® whatfocver fhall be tried at nif prtus. 
triatfn the before any judge or juftice of aflize or niji 

councryten prius^ or at the fittings at London at IVeJlnunJier^ 
^ays at Icaft. where the defendant refits above forty ndles front the 
faid cities refpe^tvcly, unlefs notice of trial, ui writings 
has been given at leajl ten days before fuch intended 
trial. Scat. 14 Geo. 2. c. ly. f. 4. 

Eight days in The practice is, if the defendant lives 
fc^ant Hvm °f London, eight days nd- 

wUhin forty* day, is to be given, where 

iniles. the venue is laid in London or Middlefex ; but 
. if the venue be laid in the country, then ten 

y. days ' excUeJive muft be given, 

if defendant Fourteen days notice of trial mufl: be 
was arretted given, where the defcQdant refides above 
forty miles from London, though the defend- 
ed at Gan- ^nt was arrefled in, and the venue laid in town. 
P^i'fM'rteen 2 Bhck Rep. X205. N. B. The defendant 
ufually reflded at Dunkirk. 

Vni^'fout- pefendant lived above forty miles from 
and plaintiff proceeded to trial gc 
■ ■ fuiings 



fittings there, upoti ten days ftbtice t nd'HiJ* ‘ ' 
fence was made, and defendant infifihtg that 
he was intitled to fourteen days notice of 
trial, moyed to fet afide the verdidl; and 
had a rule to Ihcw caufe, which was madfe 
abfolute. Cur, Before this adt, fourteen days 
notice was the fettled praftice ; and imlefs 
neceflltated, the court will not be bound by 
an aft made to take away a benefit frorn de- 
fendants. The praftice, or law of the 
court, cannot be taken away but by nega- 
tive words, viz. there fliall be no more than 
^ ten days notice j fourteen days notice, not- 
withfianding this aft, ftill nectary. Barnes 
305. Boivler V. Jenkin. 

In all cafes where there have beca. no If no ^ 
proceedings for four terms, exclufive of <-ecJirgst^' 
the term in which the lad proceeding was 
had, the party who dciircs to proceed again „„tjre or trial 
ihall give a term’s notice to the other of to begiven| . 
fuch proceeding ; fpeh notice fhall be given 
before the eflbign day of the fifth, or other 
fubfequent term ; a judge’s fummons, if no 
order be made thereupon, Ihall not be . , 
deemed a proceeding ; but a notice of trial, ^ 

though afterwards counternaanded, fhall be ; ■ 

deemed a proceeding within this rule. Ea. 

13 Gee, 1. But if the defendant has delayed “"lef' t)et3y?(| 
the caufe by injunftion, then it being his 
delay, there needs not a term’s notice of 
jcrial. 2 Black. Rep. 784. 

Notice of trial is necefTuy, “though the 
trial is put off by rule of court to a certain pnf 
day. a Black. Rep. 79^* cerruic 

Notice of trial muft be given to the agent To be giwit.; 
■py attprney in town. 2 Barnes ' 129 - the agsnt. 

S.inday 



JSotits of Cttal* 


fhwdatjr’i’eck* Sunday is accounted a day in thefc notices* 
cocci a* day. jj which the notice 

is given. 

j If the plaintiff gives notice of trial, and 
plainiifFdoes proceeds not, he cannot try it witliout new 
not proceed, notice, as before, vinlefs by confent, or rule 

he mull give Qf court. /?. Af. 16^4. /. 20. 
new notice, 

But may con* LorJon and Middkfe<y if notice be given 
tinuetothc for one fitting:, and the plaintiff is not rea- 
next fitting. he may i^ive notice before that fitting, 
that he will try it the next fitting ; and that 
to be held convenient notice. I take this to 
mean a coniinuanre over. 


I Lr deforce xvhere the plaintiff' conAuded in pleading 
ad pritriam ("0 the r.:.7;»rrvj, he loould not give notice of 
trial till the (itfeKliint bad joined ifjue^ wi/uh he v:as 
not obliged to iv. iili o four dtiy rule j or that purgojl was 
Where the expired but now, in .»ll Chfes where the phiiii- 
plaintifF con- tiff* com luJc? W /^/f; /</;//, the dclcndant’s attor- 
cludcs ad pa- ncy rnufi accept notice of tridl on the back: of 
triaiii, defend- « fuch pleadines, vvherher the faine be delivered to 
ant bound to u the defer. Jaru’s att(»fnty or agent, or left in the 
accept notice ci office ; and fuch notice be a.', cftcdfual as if 
of trial on t sCjc had been jji tied. ” Tnn, 2 Goo, i. 

back of the ^ 

Wverc the Where the phiotiff concludes ad patriani. and 
plaintiff con- gives notice or trial on the bark cf the pleadings 
cindt.s ad pa (pui faant to the aK>ve rule), if ilie defendant does 
triain,defenc-not join iff’uc before the rule is out, then, after 
am obiigtd tojudgment obtained, the defendant’s attorney fliail 
atceet ot no- .s'jijoed to accept noiscc of executing a writ of 
iri.jui.'v, fr' ui t!’e tinii* I'iit the lU'jtice of trial wjs 
given on I’-.t back c-r the plead R. HiL 
6 Geo. !„ 


ijfc i.j txe- 
luiinc >n- 

ipjiiy irom 
me time no- 
tiee of trial 
was given- 

Notice of 

oui’Vs iiiven 


NoLi. V. of i.i.il, or of e.'it curing a writ of 
inquii-y, 
foro"}' 


given 10 a defeniiant, v,!ifn his ac* 
known, ib not good noece i but 

w hcji 



jQotl'ce ot Ctiiir. 


when his attorney is not knowt), then the » 
notice may be given to the defendant. Barnes 'rfMs-f 

goo. 306, 3 °/* not known;, 

alittr ifhe i>. 

In the Common Pleas. ’ ^ 


John Denn again ft Richard I'enn, 

Take notice of trial in this caufe, for the Votfceof 
fittings after this prcfent 'Truiity term, to be tiuU 
held at U'eilmvijter lidl^ in the county of 
Mi'dlrfcx, dated the day of 1783. 

Yours, isde. 

Yo Mr. C.D. Attor- J. L. Attorney 

ncy for Defcntl.uit. for Plaintiff'. 


If it he T.ond lay, Al the Guild- The like for 

hall oj the city cf London if tried at the bonden. 

'ittings wir'iin term, then i'ay, “ To he tiled 
at the firfc, fccond, or lajl f.tting within this 
“ prefent Trinity tervi^ to be held at Weflmin- 
“ fler Hall, in the county of Middlefex.” 

If in the country f jay^ Take notice of trial If in the 
in this caufe, for the next aflizes to be held 
at Oxford, in and for the county of Oxford. 

Dated, idc. Yours, i^c. 

Where the plaintiff may give a fhort no- Two days 
tice of trial, as where the defendant has had <hott notice 
time given him to plead, 01* taking fliort 
notice of trial, the plaintiff muft give him as 
much notice as he can, two days at the leaft. 

Barnes 301. 


Countermand of Notice of 'Triaf 

THIS muft be in writing; and if the C 'untetmand 
I'lion be in London or jMiJdiefexy and de- r)f 

fenuanr 

ill 



.jv V fradant lives within forty miles of 

■ I ■ ' mo iojti exclufeue of the day in which the 

countermand is delivered, are fufficient* 
Barnes 298. 

intliecoun- But if the be laid in the country, 
days are to be given at leafl: before the 
intended trial. Slat. 14. Geo. 2. c. 17. j or if 
the venue be laid in London or Middlefex, and 
the defendant lives above forty miles from 
LondoHyJix daySy at leail, muft alfo be given. 

In the Common Pleas. Denn againft Fenn. 

CoBDtertnand I hereby countermand the notice of trial 
given you in this caufe. Yours, fife.— — 
Which is direfted to, and ferved on defend- 
ant's attorney. 

A countermand of notice of trial cannot 
be given in the country, but may be coun- 
termanded there. Barnes 298, 


ct notice 
trkl. 


May not he 
l^tven to the 
country ac- 
toiDcy. 


Cutiiinuance of Notice of Trial. 


Continuance 
ef a void 
notice may 
ciftierate as a 
MW notice. 


^abnet cen- 


tiac 


A CONTINUANCE of a void no- 
tice of trial, given v/ithin the regular time, 
may operate as a new notice. 2 Black Rep. 
1298. It i^ all one whether the plaintiff 
fays, " I give you notice,” or “ I conti- 
“ riue my notice,” provided there be full 
eight days. Prac. Ke^ . C. P. 396. 

piaintifT caniioc continue his notice 
in the latne term. 


ttnoe a trial a fecond time 

Barnes 292. 

This is only given in London or Middlefex, 
yvhich plaintiff may do^ as for inftauce, if 
the plaintilF gives notice of trial fot the hrH 

fitting 


fexpianatioii 



within he may, by giving’hb** 

ti'ce of continuance in writing-, the day pfe-t 
Ceding the day of trial, for the fecond'Or 
third fittings in that term, or for the fitting 
after teirm. 

I hereby continue the notice of trial in Notice of 
this caiifc' to the fitting after this prefent 
Irinity term. Dated, fsfr. 

Of Putting rff the Trial. 

IF one of the defendant’s witnefles be out 
of the way, and cannot be fubpeena'd to 
come to the trial of the caufc, he mufl: ap» 
ply ro the court to put fame olF, upon pay* 

ir. ent of colls. This motion requires notice^ 

and of the fervicot and alfo affidavit 

of the abfcnce of the witnef?, and that he is 
material, 437, 440. 45a. j where he 

is, and when he is to come to town, or ex- 

pected j and the motion mufl: be made two 
d y')' before the day of trial, or the court will 
rcful'e it. Barnes 438. \‘Z. 444. The affida- 

vit formerly was allowt:* to be made by' the 
defendant himfelf, and by no other perfon, 

Barnes 437. j but lately, the court obferving 
that there might be many cafes in which a 
third perfon could fwear another to be a ma- 
terial witnefs, and defendant hiinfclf could 
not, have allowed a third perfon to make .it ; 
and inflanccd a faftor felling goeds for his 
principal, and employing a porter to deli- 
ver them. Barnes 437. 448. 

It appearing, the witnefs being material, 
nras a rnatter that did not come to defend- 
ant’s knowledge time enough to move two 

days 




days before the laft day apppinted 
• the fame was put off, BarneSt ^sa* ^ 

If a trial is put off, the pradlice is only to 
put it off till the next term* and not for a 
longer period. Barnes 440. 

The court fuffered affidavits to be read, 
taken before a vice>conful abroad} Barnes 
466. to put off* a trial. 

^fceofmo- Take notice, that this honourable court 
will be moved on Monday next, or fo foon 
after as counlel can be heard, that the trial 
of this caufe may be put off until next Mi* 
thaelmas term, on account of the abfonce of 
a matcri'al witnefs on behalf of the defend- 
ant. Yours, 

In the Common Pleas. A, B. againft C. D, 

Affidavit to C, D. of, the defendant in this caufe, 
put off trial, rnaketh oath and faith. That the ilTue was 
joined in this caufe, this prefcnt Trinity 
term j and that notice of trial was given for 
the laft fittings within the faid term. And 
tliis deponent further faith. That J, B. of, 
L^c. is a material witnefs for him this depo- 
nent, in the faid caufe, as he is advifed,' 
, and believes to be true j and that he cannot 
fafely proceed to the trial thereof^ with- 
out the teftimony of him the faid J. B. 
And this deponent further faith. That 4 ^ 
harh endeavoured to find the faid J. B. out ; 
and that he hath been to the houfe of the 
faid y. B. and was informed that he was 
gone to Exeter y in the county of Devotti 
and that he this deponent hath font therdj, 

, for the purpofe of fubpodnaing him t bat that 

the 



the Aid 7 * 8 ^oe from there, as ^is de*- 
poneot ham heard, and verily believes to be 
true; and that he this deponent cannot 
get any information where the faid 7> 
but is informed that he will be at home in 
one month ; and that he this deponent hopes 
and experts to be able to procure the pre* 
fence of the faid 7* within the firft fittings , 
of next Mithaelnuu term. 

■If it appears that the witnefs went out of 
town or abroad, or beyond lea, after notice 
given, the court -will not put off the , trial for 
it, as the defendant might have fubpoena’d 
him in time. Barnes 326. Affidavit made of 
the abfcnce of a material witnefs by the wife, 
of the defendant, held infufficient. Ibid* 437. 

The rule to fhew caufe is drawn up at the 
fecondaries, pay ^s.-, ferve copy on the 
plaintiff’s attorney, and fhew the original ; 
then make affidavit of the fervicc of the rule, 
give brief to a ferjeant to make the rule ab- 
solute, which being done, draw up rule at 
fecondaries, pay for lame 6 s* 6 d, j get ap- 
pointment thereon at the prothonoraries to 
tax, then pay fame. N. B. The cofts muft be 
paid forthwith, as the rule is conditional. 


Cofts for not pjocet&ing to 

STrfal. 

I T has been determined, and is now the 
praAice of tbis court, that if the defend- 
anl obtains a rule for coffs for not going to 
trial, he fhall not have a rule for judgment, 
B b as 




to 

jnovc for 
cod'! lor not 
goin^ to triui 
purfuanc to 
tlie ru’e of 
M. 1654. 


fornotprtcefUfng tof:n'at 

as the cafe of a nonfair, Barnes And 
as thefe cuds are always allowed ia (be latter 
rule, there docs not fecm any nccefllcy ever 
tp rnoye- for the former one j but in cafe it 
ftiould be thought requilitc, the following is 
the mode of proceeding; Go to 
and apply to the fecondaries, who will move 
for a wcafury rule, or give a brief to a fer- 
jeant with icj. (:d. to move for fame, which 
is granted of courfe, without an affidavit ; 
draw up rule, and ferve copy with the pro- 
thonotarics appointment on plaintiff’s attor- 
ney ; pay for rule 6s. When you attend the 
prochonotary to tax the cons, you muff then 
have an affidavit of the faft, as follows : 

, B, of, fsrr. the defendant’s attorney in 
this caulc, maketh oath, a»id faith, That if- 
fue was joined in the faid caul’e in Hilary 
term laft pad, and notice of trial was given 
thereon few the fitting after the faid term; 
and that the plaintiff did not proceed to the 
trial thereof, nor did he countermand the 
fame in due time, according to the roles of 
this honourable court. 

N. B. If there are witneffes extra^ or fub^ 
pecna^ you may go on and (hew this in the 
affidavit, as in an affidavit of extra cods. 

The rule may be drawn up payable to the 
defendant or his attorney but if payable to 
both, and the money on demand is refufed, 
the defendant and his attorney muft join in 
the affidavit for an attachment. 

When the cods arc taxed, a demand muft 
be made Ly the defendant, if the rule is made 
payable to him j if to either him er ’his attpr- 
neyy either may make the den^andi if to 

both 



eofliaf tor ttoi prwee0m0 to 

bothk ihen bn refufal, make th« foilowfng 
affidavit to move for an attachment : 

J, ty, of, 0c. attorney for the defendant Affidavit of 
in this caufe, and Richard Fenn of, 0c. the 
above named defendant, feverally make not°going* 
oath and fay, And firft this deponent 'J. fy. to trial pur- 
for himfelf, faith. That he did yefterday per-f“»"*t®» 
fonally ferve the above named plaintiff with 
true copy of the rule, and the prothonotaries 
allocatur thereon hereto annexed, and at the 
fame time fticwed him the faid original rule 
and allocatur \ and that he this deponent did, 
at the fame time, demand of him the cofls 
allowed by tlie faid prothonotary on the faid 
rule, but that the faid plaintiff did not then, 
or at any time fince.'^pay the fame to this de- 
ponent, and the fame now remains unpaid to 
this deponent ; And tfiis deponent Richard 
Fenny for himfelf faith, That he hath not re- 
ceived the faid cofts allowed by the faid pro- 
thonotary on the faid rule hereto annexed, 
but that the fame now remains due and un- 
paid to this deponent. 

JV.fi. In all cafes where you move for non- 
payment of money, when the rule is made 
payable to the plaintiff or his attorney, both 
muff join, and fwear negatively to the re- 
ceipt at the time of the affidavit being made. 

Serjeant’s fee is one guinea; draw up the AttachnieDt, 
rule,and then make out an attachment againit 
the plaintiff as follows (pay rule 6s. 6d.) : 

George, 0c. To the^flieriffof MiddlefeXy 
greeting : Attach J.C. fo that you may have 
his'body before our juftices zt WeJlminftery on 
S’hurp^ next after the morrow of Alt Sou/s, 
to anfwer us, of and concerning fuch things as ] 

B b 2 on 



'37^ for not j^ioceeDing to Cftol* 

on our behalf lhall be then and there 
ed agamft him} and have then diere chia 
writ. Witnefs, AUxander Lard Lougbbmn^^ 
at Wefiminftert the 9 th day of in the 
twenty-third year of our reign. For non- 
payment of 4r. cofts taxed by Mr. Pro- 
thonotary Dtcltnst purfuant to a rulc«f court. 
Dated, ^f. 

The attachment is ilgned by the protho- 
notanes, pay li. 4^/. feal 'jd. warrant there- 
on 2s. 4^. and IS to be returnable on a day 
certain, though the proceedings are by ori'* 
ginal. 


JuDjgrtntnt as* in cafe of a 

iSonfttit 

F 0 RM 1 < RLY if the plaintiff did not pro- 
ceed to trial after iflue joined, the de- 
fendant was (after a rule given to the plain- 
tiff to enter his iffue, and he had done it in 
purfuancc thereof) obliged to have a further 
rule for a record fo be made by provifo, if 
the plaintifl'havi made default, but to pre- 
vent that expence, the Stat, 14 Geo. 2 . c. 17 . 
On thepbin- enafls, “ I'hat whfi^ any ifluc is or iball be joined 
tift’b action or fuit at law, in any of his Majefty’^ 

** courts of record ai fFejiminJirt^ great feifion of 
ihecourt nuy Lan or Dufham\ and the 

give ludg plaintifts many fuch aftion or iuit have negl^- 
merit as in “ ed to bring fuch id le on to be tried according to 

cafe of a non* the courfe and practice of the And courts refpet- 
l4iu> tivel), It (hall and may be lawful for Khejudi^ or 

judges, at any time after luch neglect, itpotMAO*' 
Uon made in open court (due notice having been 
given thereof) to give the Jike judgment for the 

defendant 
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« def^iiiii.oi'^IeiSMtdadts {neveiy fueh aAbn 6 t 
** fuit, as in cafes of nonfuit, uolefs the faid judge 
** or jadges fhall, ttpon juft caufe and reafonable 
** termS) allow my further time for the trial of fuch . 

“ ifiuej and if the ptauttift or plaintiffs ihaU negled 
*' to try fuch iffue within the time or times fo allow- 
*< ed, then and in every fuch cafe^ the faid judge, 

** lhaU proceed to give fuch judgment as afore- 1,^,^ 

** faid : and ail judgments given herein fhall be ofiheiike force 
** theltkeeffeftas judgments upon nonfuit, and no as judgments 
** other,” 2. in nonfuiu 

** Provided that the defendants Ihall, upon fuch Defendant to 
*' judgment, be awarded his, her, or their coils, in have coils. 

** any adion or fuit where he, ibe, or they would, 

** upon oonfuit, be entitled to the fame, and in no 

** other a£lion or fuits whatfoever. This ftatuteThe flatute 

“ does not extend to a writ of right, fo as to give 

cofts to the tenant, or a judgment, as in cafe of a ^ 
nonfuit.” 2B/a£i.Rep. 1093. of right. 

In order to proceed to obtain this judg- How to pro- 
mcnt after iflue delivered, and the plaintiff 
has not tried his cauie within that term (the 
fame not being before entered on record), 
get a fide bar rule from the fecondaries office, 
lor the plaintiff to enter his iffue on record, 

•which expires in four days after fervice j pay 
5J.J ferve copy on the plaintiff’s attorney. 

When the four days are expired, go to the 
prothonotaries ; fearch with them of the term 
in which iffue is joined } if the iffue roll is 
carried in, then proceed as follows } if not, 
fign judgment of nonpros., Which fee under 
title Non Pros. 

In the Common Pleas. Denn v. Fr»». 

Take notice that this honourable court Notice. 

•will be moved to-morrow, or fo foon after 
couolid can be heard, that the like judgment 
B b 3 may 





XaU0ment ia cafe a iDonfuU. 


Th s may be ^Iven for the defendant, as in the 
notice lire- cafe of a rioftfiiit, purfuint to the ftatute m 
fuch cafb made and ptovidcd, dated this 
dayof *7^3* Yours, 

To Mr. C. D. Attor- yi. B. Attorney for 
nev for the Piamtiif. the detendant. 


coarc. 


In the Common Pleas. 

JohnDet't^ Phiintifl^ 
ai d 

Rtiha/d Fe », Defendant. 
Affiduit. Jkxander Pioufij of, eft. Gentleman, at- 
toncy fot the above n . ned defendant, inak- 
eth oath, and iauh, 1 hat iifue wasjtMi ed n 
this cuile in Eejiet term Itllpift, and notice 
of tr al \<as given for the fitting after thcfiid 
tcim, and tint the laid plaintiff d d not pio- 
cecd to the trnl thereof pUrluant to his lai 1 
notice , And this deponent further f ith, Th it 
he did pcifonally fei ve Mr. Char ef Dcdd, at- 
j torncy tor tht plaintiff above named, with a 
* true co| y of the notice hereto annexed. 

M B. Iff 11 Ingrofs affidavit on a ij, 6<i. ftampt paper, 
fvvear it before a judge, and then fptak to 
theV I'er 4 Cnder^iood to have the roll m court; 

bni It mo pay him ^d. , give affidavit to a lerjtant. 
Cl art. ' with a fee of lor 6d. and he will move for 
the judgment as in the cafe of a nonfuit; in 
the evening draw up rule at the fccondaries, 
, P'^y » ff’ copy thereof on plain- 

'iff’s attorney or rlcik, fhew the original, 
.nd 0.1 the diy ft fliewing caiife have affi- 
divit of th'* fervKc ready, and kdd thele 
weird-., “ and at t fatae Ume Jfjg’Jttd bitn the 
^ Give affidavit to a: fer- 

jeant with a gninca, tb luovc to jtiafee Ui( rule 

^.bfolute i 



UntJ^ttith's in Cafi of a iSOnHiit 

abfoiotet whicbj if no cAufa fhewn, ii of 
courfe; then tlraw up rule at fecon(]ar!r> 9 , 
pay 6s. if of common length j take fame with 
a double half-crown (lampt paper, make an 
incipitur of the cledatation thereon to the 
prothonotaries clerk, and he will fjgn judg- 
ment ; pay yr. j then tax the cufts, and 
take out execution. 

On the part of the pLintilF, it is ncccflary wint’s neceC* 
for him to fl'iew fome rtiior.iblc caiiie why f'ry firplawf 
he did not proceed to trial by affidavit, fneh 
the ablcnce of a material witnels; the 
plaintifi’sown illnefs, that the defendanr, by 
ionic adl of Ins, hindered him from going to 
trial, or that the vvitnellV<! wer«- ill, or ab- 
fenr, not to be met tviiii, or loii.t* other 
reaionableor unavoidabl' i\ lie, but in all 
cafes It muft be on payment of colls, unlcfs 
by lome adl of the defendant, or hiS attor- 
ney, the tiial was delayed. And nor**, pe- 
remptory undertalcing to try the next liitings 
or affixes, will not do in thn. court. 

If you Ihew the abft nee of a material wit- ’f’he name of 
nefs, you inufl name him, and that all endea- * **1*^'*^ „ 
vours were ufed to find him out, and Inew i,e ihtwn. 
he is to return. 

Though further time for going to trial Though for- 
hi^h been given, yet upon reafonable caufe, 
icmayt ftiU be enlarged, notwithftanding the *po'i,"c,ofc 
tplc btlperemprory. Barnes ^15. fliewn, bcflill 

If CPUs are given, plaintiff muft profecute enlarged, 
the rule, and pay cofts, or judgment may be 
figfied, by leave of the court, as the rule is 
conditional. 

Judgment may be had in cafe of a nonfuit ihisjudg- 
iareplevinin this court (j5<7r»« though ***• 

the K. B. have determined the contrary, 

B b 4 In * 




3[uQ0mmt^f !lik«aredrt jSdnfttit 

After «y«ar'« In 7 rini^ term, i6 Geo. iffue urujmB^ 
tfcqutfkeoce, cd. Defendant moved for judgment -aA in 
jocefe w*a** * nonfuit i on (hewing caufe, it wa* 

nonfuit, nay Contended, that as no proceedings had bem 
be moved for for twelve months, neither party could nov 
without a proceed without a term’s notice; buc'tlte 
term a notice, J( otherwife, and that this motion 

was not within the rule of 13 Geo, 2 . ; but on 
hearing the merits, the court dilcharged the 
rule on the ufual terms. 2 Black. Rep, 1223. 
How to pto- If the court lets the plaintiff off upoit S 
ceedforjudg peremptory undertaking, and he does not 
bring on the iffue to be tried in purfuance 
rule obtained, thereof, the defendant’s attorney may apply 
for an ofHce copy of that rule, and move the 
couit for the like judgment as in the cafe of* 
a nonfuit, for not having brought on thetctalj 
purfuant to the rule of court, which wiil bd* 
granted to fiiew caufe 5 and, N. B. Noticdl 
Ibould be given of this motion anew. i 1 
AlHdavi. y. B. of, attorney for the above*> 
named defendant, maketh oath and laith,. 
That this honourable court was moved laft 
Trit/tty term for the like judgment as in the/ 
cafe of a nonfuit ; and upon (hewing caufe, 
the plaintid peremptorily undertook to bring 
on the iffue to be tried at the fittings after 
the faid ti rm, whereupon the annexed rqle 
M. B. Let was made ; And thl^ deponent further faith, 
'afe if *** 'I I'dt the plaintiff fet down his caufe for trial 
Affidaiit of the faid fittings, bur withdrew his record,’ 
fririct of the and did not proceed to the trial thereof puj*> 
notice muA be fijaijt to the laid annexed rule. 

Give this afiidavit to a ferjeant, with 
loj. 6i. to move; in the evening draw up* 
the rule at the iecondaries, pay 6j,t ferve 

copy 



copy on plainufF’s attorney, make affi- 
davit of ike fitrvicc thereof* give it to a-fer- 
jeant, fire il. u» to make ic abfolute •, and 
then in the evening draw up the rule at le> 
ooodanesi pay 6 s, and fign judgment aa 
before* 



%tM at jesr. 

T rials at bar very feldom happoi, 
and unlefs it appears to the court, that 
a queftion of law of fome nicety will ariic, 
and that this will be fo complicated with a 
matter of fatf):, that the whole matter muft 
be determined by the jury, under the direc- 
tion of the court, it will not be granted. 

Theft trials are appointed by the Jfaf, of 
Wipn. 2. where the caufc requires magnam 
txamtmUonem, It has been granted in this 
court in an a£lton for mm. con. Rep. Caf, 

Pra 8 . C. B. 103. Bamesi^'iZ. upon an affidavit 
of defendant, that he had upwards of twenty 
wtinefics to be examined, plaintiff having 
liberty to examine a witnefs before a judge, 
and defendant waiving his privilege of par- 
liament, Ibid. And they are to be tried by 
a fpecial jury. 

In the affidavit the particular value or dif- vvh»t «oght 
ficuity muft be Ihcwn j for it is not enough *** 

^o fwear generally, that there is value or * 
difficulty therein. 1 Barnes 141. 

After iffue joined (except in ejedment) Cannot mbve 
you may move to have a trial at bar (but *'** 
this cannot be had in London, the citizens * 
not being to be brought out of the city) t 
$ nor 
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nor are they generilly allowed in ifluable 
terms, nor the fame term the motion is 
made, Fep artdCrf 66.5 but I rake 

it, upon appearance of the tenant in ejtdt- 
menc, and before ifiue joined, it may be 
made 5 and in Inch cale it murt be moved 
for in thi I ew ciufc ajainft the tenants who 
have api e ircd I ide Sir. 696. 

Whntafhdavu In iheafTidiVit fhould fldtf, “ That 

ou;;ht o I -tc the eft-t s for which the I iixie is brought ib of 

10 cjcAmcut, the value of fetantvni^ that there are many 
w-itiulli ro be produced t n each fide, ftieraltf 
‘‘ whom rcfiJe in rtmnte parth in B and and 
oihcis in Z,. ind Jll , and that deponent is ad- 
** vikd, and btlitve’’, that the ^fTors of tiu plain- 
“ lift ’b tide will in a j'rf at r ci^ifc otpend on the 
dcdijubcn of a ^enc and int icatc coui'e of (uc^ 
** ceffi n *.nd dtfters, and t*)C cfltifts and opera- 
# tion of kvcral deeds and family l»llhnicnls, and 

V that a variety of points of law and other quef- 

tioris will ar (u at the trul; ^nd dept ntnc n- 
ctivec, and IS ^idviftd, it wm) bt nectfl ry that 
the -Caul hiould be tried at bar of this ho- 
** noiir-bic court y fpc'ial ;ury of the county 
of S, wiiert the eftues in quclbon iie, if the 
“ court Qiiil <0 tni.nc hi, and not btfort any one 
jud^e of ainze.” 

Howto ob- Upon The a'love ufFicIavit being made, 
ujuit. give It to 1 l^rjeanr, and he will move foi 
a rule to ihcvv cnic (f^-e to him lor. ), 
draw up rule with d.c fecondary, pav hnn 
5 bd, Itrve ropy, and fhew the oiiginal. 
On the day of fhtwi’^g canlr, mike a bntf 
of atFdivii, p*vc lame, -laci tliC afBd^vic of 
the fcrvicc or the rule, with cne guinea to 
niov€, to make »t ahioUuc, wnich, if done, 
draw up the fulr, pay according to the 
kngth, btcaulc in this rule is contained a 

rule 
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rule for a fpecul jury, make two copies ^ 

thereof, Ji^\e one on the undcr-fherilT, and 
the ochei on the utorney on the other fide, 

V rh chepio»‘ho lOtif-iLS ippoiniment thereon, 
attcr d on the prothoiiotaiy, and he will name 
48 jurors, pa) h-im 2/. 2 f flierift 2/, 2/., piy 
clerk to the prothoiK t ir cs ^s. for copy 
(each fide). When thu is clone, and )ou aie 
rc'^dy to ftrikc tne twcnn-noui get a frelli 
api ointment on the luL for that purpole 
fro^a the piothonotai) , Itive copy of rule 
a iJ appointmt lu on chl attorne) of the other 
fide , attend j rothoii )Mi v , nnd he will ftrike 
oiiL at your icquell twdvc on each fide, 

. B. 1 he pi iincid ’s atrornev b'*<>ins f rft to 
flrike* tins bcin ^ done, 1 ipeci il //ri. CG^p. 
j a itot in IS midc out hticaftcr, 

Alth^u^hth trill is ip[ ointcd by the xho’ trial it 
couit, vet the pliintilr is at liberty to coun- appointed, 
termini the nou c of tml, 1 id the lame ^ 

cannot be a >1111 biouphc to tiiil, unlcfs fome 
chy be appo'itcvl by the court 

Wheieas rules for trials at the I r of this court 
arc ufuil > granted one or m »'e tcim before fuch 
trills ire apooiiitcd tT be heard , and th it the writs 
or / // (ti co7{oj / or fummoning the juries f>r fuch 
trius are mide out upon ‘’tw/tj returnable in the 
preceding term . h th it the ittoinies for plaintifFs 
in fuch trials have i’wa\s opportun ties of giving 
timelv notice to this cojit of the cert in day** when 
iueh trials arc to come on \r d forafmuch is 
their net^lcLfing to give fuch notice, it is found to 
be to the prejudice of other fui ois in this court It Attorney for 
IS orde»-ei , I hit the itrorn*y ft r the pU ntift, in b plaint iF 
** every cauf , which 1 1 (uch ciic flidl come to 
tried at the bir of this court, belore the 

** efloign day of the teira in which fuch caufe (hall j7r*to*t^he*^*^ 
** be appointed to be tried, give notice to the chief protho- 

“ PfO- notary or fc- 





cofi^ary of 
iKoday it » 
appointed. 

Aad in cifs 
pf neglc^, 
then fuch 
caufe (hall not 
be tried. 
Copies of the 
idties to be 
tried at bar 
to be deliver- 
)ed to the 
Judges. 


** prothonotary of dlis court, or the fecondaiy, of 
the day on which the caufe is to be tried, that 
the fame far is uAiai) laay be put down in the 
court book provided for that purpofe. And in 
cafe fuch attornies (ball negleA fo to do, that 
** then, without motion, and the fpecuil direAion 
of thi^ court, fuch caufes (hall not be tried that 
term.** R* t^tL o Ann* 

By rule, M 3 (j£o a. It is ordered, Thit in 
all caufes which (hall be trie) at the bar of this 
court, the lord chief juftice, and the reft of the 
“ juftices of the faid court, (hill rcfpcAivcIy have 
** copies of ifries in the fatd caules delivered 
to them^ before the time appointed for trials of 
“ fuch caufes.** 

The conit will grant a new trial after a 
trial at bar, upon proper caufe, the fame 
as in oilici cales. 


Special 

Howtoappiy j^IDE the ftatttte of ^ Geo. 2.c. I8. Give 
for afpccial r ^ ferjeant with the name of the 

caufe, and indone thereon, ** To move for 
a Jpemljuryf (fee los. 64.) he will figa 
Jt, carry it to the fecondary, and he will 
draw up rule (pay him 5r.), get an appoint- 
ment thereon from the prothonotary to no- 
minate the forty-eight, lerve copy on the at- 
torney of the other fide, and the IherilF alfo 
muft be lerved j attend prothonotary, and 
be will nominate the forty-eight (pay pro- 
thonotary 2/. 3j. dierifr 2/. 2s.) , when this 
is done prothonotanes clerk makes out co- 
pies for eich party (pay him 2J 64 .). When 
you are leady to flrike, then apply to the 
prothonotary for another appointment ; ftrv« 

copy. 
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co{)y, rule» and chat appointment on the ac> 
torney; attend the prothonotary again, and 
he Will ftrike out iwelyc on each fide, be- 
ginning with the plaintiff firft; the clerk 
then makes copies (pay 3s 6d. each), which 
reduces them to twenty-four, to try the ilTue, Cannot ' 
and a fpecial writ of habeas corpora juratorum \p. ’ 

ifiTues for that purpofe. In London^ he tliaCpomtittent.^ ’ 
finkes the jury, chufes his own officer to 
fummons them, though the plaintiff iffues ^ 

the writ. In ftriftnefs, if defendant moves 
for the jury, he ought to fue out the writ of 
habeas corpora juratorum (but this is fettled 
amongft fair praftifers amicably), which 
ought always to be the cafe. 

“ The perfon, or party, who lhall apply for a a 

“ fpecial jury, (hall not only bear and pay the fees 1“^ 

« for ftrikingfuch jury, but fhall alfo pa/ and dif- 
‘‘ charge all the expcnces occafioned by the trial 
of the caufe by fuch fpecial jury, and ihall not “ 
have any farther or other allowance for the fame 
upon taxation of cofts, than fuch perfon, or 
** the party, would be entitled unto in cafe the 
** Caufe had been tried by a common jury, unlef^ 
the judge, before whom the caufe is tried, fhall, 

** immediately after the trial, certify in open court 
“ under his hand, upon the back of the record, that 
*' the fame was a caufe proper to be tried by a 
** fpecial jury.” Stat, 24 Get 2. e, s8. 

No perfon who (hall ferve upon a fpecial None to taka 
jury, or be returned, fliall be allowed to 
take for fuch ferving on any luch jury, more ^p, (*i,ere* 
than the judge who tries the caufe (hail think there 1 $ a 
juft and reafbnable, not exceeding i/. is. '**"'• 

(except in caufes wherein a view hath been 
dircftcd). name btat. 


Cliflu, 
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V*cw ’Tn\ be 
granic. i n nn 
ftdlion wKic 
ttecefTdry. 


Si* of the 
Jurors, cr 
jmore, (lall 
the vitv^ 


F ormerly there could not have been 
a view in perlonal adions, but upon 
withdriwing of ajuior aftti they were fworn, 
and confent of the parties by a rule of court. 
Now by the Aft 4 5 yiim, f. 16. /. 8. it 

nny be gi anted in any aftion brought in the 
courts at IT eJiMuiJtei, where nectflary, the 
better to underftand the evidence upon the 
fri 1, in which cafe the courts may order 
ipfcnl writs of djhntgexty or } abeas cotporaj 
to the fheuff, requiring him to have fix ot 
the jurors, or a greattt numOtr of them, at 
the place in qncltion Lmc convenient time 
before the trial, who Ihall have the matter 
fhewn to them by two perlons named in the 
writ of hebeas corpora juratortiiUj and ap- 
poiPicd by the court, and the faid flieiiflf 
executing the writ is efpecially to return the 
x/cti. made accordingly. 

By ftat. 3 (jeo 2. 21;. (the balloting aft) 
f 14. It IS provided, “ Ibat inhere a ve^v 
Jhall be allowed, fix of the jvtors m med it 
the pamtl, or mmc, jhail / a%e the vuw, and 
“ fiiall be the firfl iwctn (cr Juch of tie n a<t 
“ ap'eat) before arydiajo g.” But as the 
having a view w s not by either of the 
llatutes made a m itter of courle, though 
lu< h a praelicc hvc* prevailed, and Ind been 
abultd for the purj olts of eM y, the court 
thought It their duty to take t *rc that their 
ordering a vi»-w fhoiiid not obflruft jufliec, 
and prevent the taufe from b ing tried i and 
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they . refolved not to order one any more, 

Vfithoot a full examination into the propriety 
and neccffity of it : for they were ail clearly of 
.opinion, that the aft meant that a view fhould 
nor be granted, unlefs the court was fatisticd 
that it Vi diS proper and necejfary, and they thoiighc 
it better that a caufe Ihould be tried upon a 
view had by any lix, or by fewer than fix, 
or even without any view, than be delayed 
for a greater length of time ; Accordingly 
they added a claufe to the ufual rules for 
views, purporting that the patty praying a 
view, confented “ That iu caje no v'mv Jhould 
be tad, or if a z'ie'W ficuld be had by any of 
** the jurors •veL cniJocver (though not fix oj the 
** tvsehe ) yrt the trial Jhctdd proceed, and 

*' no objettisn be made on account thereof, or for 
vseint cf a proper return." Since which, 
motions for views are become motions of 
courfc, with inch additional confent an- 
nexed to them. Tide 1 Bur, Rep. i 5O. 

Inthe Common Pleas. 

Trinity leri:-;, m the z^d year cf the 
rcig’i of King George the ^d. 

J)enn v. h'enn. Tu'fdiy, the 8 th day of The rule. ^ 
'July, 1783. It is ordered, at the inliancc of 
the platntiff, That a fpecial writ of Habeas 
cotpera juratev.;:,,, direfted to the ihcriiFot Ox- 
fordfhire, according to the form of the fiatute 
in that cafe made and pro>idcd, Ihall iflve, 
by which the faid Iherifi' fhall caufe the plaoe 
in queftion to be fhflwn to fix or mote of 
the jury, impanclitd and returned, to tity 
■the iflue between the faid parties, or as many 
more of them as he fhall think fit, to take 
a view of the place in quellion, on Monday, 

5 the 
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the day of next, at elered 

of the clock in the forenoon of the fame 
day j which faid jurors (hall meet at the bouft 
of John Cooky known by name or fign of 
the Blue Boar in Oxford, who Ihall then and 
there be refrefhed at the equal charge of 
the faid parties j and that John Doe on the 
pare of the plaintiff, and Richard Roe on the 
part of the defendant, natued in the faid 
writ, fhall ihew the place in queflion to 
thofe jurors, yet no evidence fliall be then 
and there given to the faid jurors j and the 
fhenff of Oxfordjhtre Ihall, by a fpecial re- 
turn upon the faid writ, certify to the juftices 
of afllze, that the faid view was had ac- 
cording to the command of the faid writ. 

On the motion of Ser- y 
jeant IValker, for the > By the Court, 
defendant. J 

Fotbergill. 

Aflidaviifora JF, C, of fsft gentleman, maketh oath, 
view. and faith. That the plaintifPs declaration in 
this caufe is for a trefpafs fuppofed to have 
been committed by the defendants on the 
mVU fix- * plaintiff’s land or premifes : And this depo- 
penny fiamp. neot further faith, that he is informed, and 
verily believes. That the faid defendants can- 
not fafely proceed to the trial of this caufe, 
without a view hnt had by iome of the jury 
intended to be impanelled to try the iffuc in 
this caufe. 

In atflions for trcipafs on land, or cafe for 
nuilances, 4 view may be rcquifitci and in 
aAions for wafle it is granted on the face of 
the declaration j but for obftruding a water- 

courfe 


In what ac* 
uona views 
arerequifitCo 



cotrrre, it waicdenied of'courfe. Barnes 467. 
So that in a)l other adbions ( except wafte) 
aBldavu muft be made of its being requifite 
ftnd nccelTary to have a view j and it is to 
be given to a ferjeanc, with a fee of lOi. 6d, 
to move, draw up rule with the fecondary, 
pay 8 f. * apply to the oppofite attorney for 
the name of the Ihewer, and have your’s 
ready 5 fo that the rule may be properly filled 
up, and alfo the houfe where the jurors are 
to meet; the clay and hour muft be inierted. 
When you have drawn up the rule, ferve copy 
on the oppofite attorney, leave the Original, 
with theeiames of the jurors (if Ipecial) with 
the flienffj if common, he has them, and he 
will fummon the jury, pay him 2/. 2r. •, his 
fee for attendance lU is.i and no evidence 
is to be given on the view, but the premifes 
only arc to be fliewn. In town it is not ufual 
to treat the jury as heretofore with dinners, 
but in the country it is, and at the expence 
©f both parties. N. B. In vacation, by 
confent, you may have a judge’s order for 
i'vicw, upon producing the affidavit to the 
judge’s clerk, by confent; if not, you may 
have a fummons for that pdrpofe; thejudge 
cannot make an order, unlefs the attorney 
on the other fide confents to It; but if he 
does not, then the judge will order the pro- 
ceedings in the raufe to be ftaid, and in both 
cafes a ferjeant’s hand is reqinfitc after the 
ordei obtained; fee lOf. bJ. rule filing 
order ij. 


* Country affidavit 2/. filing, 

c c SlecotD 
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fldeeorl) of jUtfi ji&rtus by 
flDnsrinal. 


N.r. Tn nn 
old ill 1 • the 
firll plac ia i-* 
to b of tht 
te«in tilt flue 
lb joirca and 
dcli\trtd the 
Second cf ti c 
term in whieh 
the ciuic Jb to 
be tr ed. 


T ins contiins the whole pleadings and 
IS to be ipjrolled fairly on a double 
half-crown ftampr piichmcnt, and made up 
by the attorney for theph’ntifF, and in this 
court it is wioie but once (cKcept on 

th dti t d t *i^c cf a djtef juft ice^ or an old 
7ecofd'', in whi-h cilc you write a fecond 
/Vti' t\?£lly as the fit ft, of the term in 
w'l.th the ca 'fe is to be tried. 


In the Common Pleas. 

Rccorl. I leas at Weflminfler l/efo/e Alexander 

Lough boiough, and Its compa^ 
1 wat, juftues of otn Lctd the Ktug, of 
ibt, hnih, of Trr'ty 1 et i,itn the t-Mtuty” 
dud year cf tie reign of our Suieitign 
Lot d George tle^b rd^ by the gtaie uf 
God cf Gi'^it Bntain, Prani-e, ani 
Ii eland, A w^, difadu of tie jatthf 
tvc. Roll 34 C, 

l^ltddLfe , to wit, Rtlardlenn^ late of, 
Lc, gentleman, w is attached to anfwer 7 <?/'» 
Jknn of a j lea of trHpals on the cafe, and 
whereupon the fa i Johiiy b) J. S his attorr 
nev, roi. plains, '■j/at u^LenaSy &c. (to the 
end of the tjj t*, verL-’lim. ) 

If mere be ad'‘imirrei to any of the plead- 
ings and tliC eaule is to be tried before or 
after that be difpofed of, all the proceedings 
muft be entered on the mfi pruts record. 


If 
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EctOiS, 

If on a plea in abatement, and a refpcndeas 
oiffttr'is awaided, and aftctwaids tlie defend- 
ant pleads in chief, and there is a verdi< 51 : for 
the plaintifl', yet the pleadings mull be en- 
tered on record, or it is good caufe for judg- 
ment to be atrclltd} for, as it mull be en- 
tered on the roll (which is in coiiit), fo ic 
mull be mentioned on tli‘* n-Jj pitit iccord, 
othcivvife It will not appeir to hue b^en a 
veidift in the fime tauft. Id, Reyn. 329, 

Mtddi'eft', (If.) The jury between Junta. 
Venn, plaintiff, and Richc,td 1 enn, late of, 

Uc. gentleman, m a { lea of ticlpafs on thc’^^-B- I-''ave 
cafe, is rtfinted here, until on tl c morrow ' j 
of y/// Seals (th lett ,i cf tie hab< .s torpoiaj, ^ 
jutatoriim, e>e>d uhah f/jou'd le ils next 'elttin .i, tt* the 
(ftirtledy>J truu), uidefj ItKVide) Lordi“'^’‘‘> 
Lcu^lLn the I mg’s chief j'lhic'’ of the 
btnch hett, afllgntd bv form of the llatutc in 
that cafe m ide and piovultd, ffnll firfl ceane 
onT/utfde’v tile lOthdiy of fuh (die day of 
the fittings), it II JL • jl , in the count; of 
ALduktex, in the Gieu Hall of Picas ihcie, 
fot default of the ji'roi>-, biruife none of 
them did appear '1 h'Tefo'e let theJheiiff 
have the bodies (T tlit ftviial pci Ions men- 
tioned in the pinel annexi el to the writ of 
hobeas corpora jHK<t )n<m. And beithnown, 
that the juftiets here in couir, in this fame 
term, delivered a writ thereupon to the de- 
puty IherifT of the eounty .ifoielaid, to be 
executed in due foiin of liv ISe. 

N. B. If the caufe is to be tried in Lcn- 
don, fay, “ at the Guildhall of the city of 
London.” If at the aflizts, “ todefs hi 
“ Majefty's jufttas affigned to take tie ajfizcs m 
C c 2 “ and 



388 Kefo;ir* 

Thei’n of and for the county of Oxford JhaJl frfi come 
tKcdflu «. the day of July, at Oxford, 

tn the fatd county ^ a.LCordtng to the form of 
the fiatute m that cafe made and provided, for 
default of tt>e jurors, hecaufe none of them did 
appear" 'TUtefore" Uc. (as kjore). 


A plaLita on 
the reiii( v i] 
O' the chief 
iuilicemicr m 


i’.t'rr Wcftminfter hefore Wr William 
dc GrcV) Knight, and his brethen, juf- 
tices ff his Majefly's cottU of Common 
Bench c:i the morrow of the Holy Tri- 
rnty ,iH tight days of tie Holy Trinityi 
end ill fifteen days of the Holy Trinity, 
tiid befoie Sir Henry Gould, Knig! U 
and Sir Geoi^e Narcs, Ktvgbt,jupiics 
of the fold lourt, ft cm the day of tie 
Holy Trinity in three weeks, r» Tri- 
nity leim, in the twentieth year of the 
ie>gn of our fovr^egn L rd Geoige the 
Third, hy tie g/ ace cf God of Great 
Britain, France, and Ii eland, Kii'g, 
defends of the faith, &c. 


^Vhen the nif. prius recoid is prepared, 
TO pafsrc'^cH. eariy ir, and the roll whereon you 

have entered the ilfue, to the piochonatories 
office, who figiu the lecord ; pay u. ; and 
for enteiing the lilue is. a count, or if fpe- 
t ill id. ter fliect : The cleik. will mark both 
the record and loil j then file v/ai rants of 
attointv, aid the clerk will in.irk the re- 
civ 1 , go to ’he ti^rk of the treafury, Mr. 
j ^ ..j, at rht tl.ief juftice*s chambers, who 

will ex inline and fte that the jurata is right; 
he Wi,l )< 1 the Kcord 5 pay him at the fit- 
tings f i’ .e hd,, and alfo to him as 

clerk 
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clerk of the treafury, 2f. for the firft tliree 
fheets, and 4</. for evciv other fheet, and 
ar. 2/. for the feal. If three weeks after 
’ term 2J, for judge’s warrant. 

Then fee down the caufe with the chief fn town how 
iufl:ii.e*s maiflnl , pay hiin i%s. i)d, i 
the record and haleas urpota jmptoium, with 
the HicrifT s panel annexed thereto. 

Apply to the judge’s maillial, at the How to enter 
pi Igt’s lotlgings in the country , deliver him ' o-aufe m 
T^e reroid, iiui wiit o( L'>btai lapora jurato- 
u with the fiiciifl’s panel annexed , piy 
hi n 12/. 

N. B. Get hrhos cor pm a juc’*ni''n re- 
tuined by the flicrifl at the afli/t , the 
IS rcti’incd in town b\ t'’c agent of ilie un- 
(Iti-flienff, piy 2 . 6 /. , which is fent with 
thetecord into the countiy. 

Attend met* r. iven t> pifs rprord<- fir 
Loidoi and Muiihj a, t the chief n'l cc’s 
chambcis in 6 yr / / j f //, from ten to ore 
in the morning, and fiom five to feven m 
the afccinoon , and for tht afiizes at the 
lime time, duiing the ti rie of ttie alTi/ts 

All attornies that lhall hive any n cords ofWhenwr#- 
ht/,fiiUi in London or Mtddl fex, fh 11 enter 
the lame in the marlhal’s book two days at / 

Icaft before the day of trial, or a ne ic<.ip aut Mdiitjt\. 
maybeentied. R. L i /u. 2. 

Ne luipiatuis lhall be allowed to be en- Neiccipiamrs 
tred for the fittings of ntji ptivs after ev i^ 
term, unlefs the records of njipnus and writs rtioli of 
be made up and brought into court, on or 1 1 , 1 be 
before the day and fittings rcfpeftively. Noi. bioo^ium. 
flf/, 8 Ceo, I. 

Cc 3 


No 
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No rccc J to 
be rrl tcf 
a^ter t *• n 
JVIiJlIti X 
unlci or I (i 
within ore 
d V f r h 
ddy cf cv ) 
term , 
nor in Lon 
d jn Li s 
the dav I - 
fore the d* 
journ incut 
da}. 

On tr V in 
thee re i s 
cau(e t 
ent e ^ ! 
tl p hi 11 

of the io r 

and t 1 in 
the ord t) e 
aie Cl t id. 

Alit t I 
ill! L i 

in**rh 1 I i 
n eu ip 


If cnu'l ( 
ao 1 in p r 
nutlet ) 
d/ s b I u 
ihe G I j, 

h fir tl f 
t nor (ter 

w u 


No record or wnt of «/? pt us wil! be 
received at ar) fitf n fs ifr<r term in Ahtid’e- 
f , unkls dtlu ’'td to, nJ intrtd vvnth the 
marflid, witliiu a d ifttr tie lift day of 
tern , nor «t fitt ng "ftcr term in 
/f i 7, unkfs <’»'livtitd to, n 1 entred with 
liu I 111 111 1 the dav before the da) to wnich 
tilt ' iCin s in Z.C 7 071 1^ I'l I e f rft a uined 
Ai d evety tiCi j is ciiif , in 7 ici n tr Vtd- 
u yt\, n u(l it triv-d in tin ordei in which it 
IS entrtd (b c rnin v i n urn nut*-), unkk 
ordered to tie e n^t i) b tie jidoes, on 
rejfonableeu i iievn. Aoi Its iCeo 
1 lie writ in ' iti )i 1 t i be t im u i v\ ith the 
mill I, be lot e t* e hill hrtn of tit eourt 
^aktr rlie eo i rn 1 n ch/ (i 'qt in tie 
C( nik of 2 ’ and Ncij 1), and thtie 
btf K th.- hill Imng of tl eoiirt, on the 
lecond tii) affti th ton rnhlioi di\. R Iltil, 
14 Gic. ?. A d eveiv caik muft be tried 
in the oidti it is entied in, ei kls the conrt 
orders otii i \ik. Ji. II, C tO. c 

I hit a 111 of tl e cai t ii tuil, frail Le 
m dc by trie mi fh il, anti foitliwich h ed up 
ill loi e public plue in tne / pi s court, 
thtiv. to rtn ainduiinj the whole tiii.e of the 
ak/es J J 

It vou let th caiift do" n to be tried for 
the / rtim, the la ne 

rnu I in eitnd o t i» btloie lu^-h h ting, 
1 e* J ' 1 > tl e I y in wtiieli die cauie is n- 
t f I. 

- k *01 the fi tin’ njt t ici'h then the lafi 
dt of the term w ll do, and the Jiy before 
the 1 jouinrtnt i i\, before nine in the 
eviiiMi/, or 1 £ *ec n tur may be entred. 


If 





If die caufe is not cried the div of the fit- Rcmaneibow 
ting, It IS then inade atewafUt by the nnar- w be 
lhal oi couife, piy hiin^^. , get your 
hiS coip 7 a juratoruuiy and altei tre return to 
the next return d ly aftei the next iittings, / 

and ideal it, pay ; annex it to ilio 
jecoid agiin, and get the ninrul to alter 
iliL ja7ai to the it lit letuir. a^ the huu^s 
ictpff jutat'}i*i7^ theie \ ^ oec n to Inve 
a new pintl rcLurntd, noi a iiwW damp. 

Afcei you lia\e in^ o ud t^ e reevud, then ^ nireand 
make out t\ intuit e JiUics^ an 1 I ^ corpot 
;Mato7Uin as follov^o, get the leturneel 

at the Iheiil] b olliee, ir ui PuJt/tx, TooL"^ 

Cctuti C ' jJ 07 ^tynt y .r v\ I jJ At ll tod 
S* j oi tlu ^ h/ , nd A. /y, 

ll GG I She i t ikeb h t y as aiK^ ll ii\ IfjjJt 
i^r the lecu i of th ie \\i ib in tins eodt, 
and the Pouh), ^ ind Ifp /) , pi> in 

J^hdiUej X I 4 .S. bX , Lluu^71 Oil, , ll JgC- 

cial Id. 


Centre and mhus Ctrpora 
3uvatorttm* 

^LORGE the Third, by the Grace of Vcnircfac«« 
God, of Gic t Butattif Itintcey and 
Ireland^ King, Dcu nder of the Faitii, CV. 

To the (henff of MtdiiU^i greeting, We 
coiTimand you, that you ciile to rome be- 
fore our jufttces at ll tlhiunjl<.r, in three 
weeks of the Holy Irtmiyy twelve free ind 
lawful men of the body oi your own eouni>, 
each of whom having ten pounds of lands, 

C c 4 tenements. 



and i 

tcneirerts, or rents by the year, at leaft, br 
whom the truth of the matter may be the 
better known, and who are n no wile of 
kin, either to "^John Dltih, the plaintid, or to 
Ktchad Fern, late of, dtfci.dant (if the 
def,.ndavt be decocted d^atnll ai e\ecUirt or ad- 
nvnijlrator, he tmjl be here deictil/ed as n the 
fltad H^s), to tnake a certain jiir^ of the 
county between the parties aforela d, in a 
plea of trtfpafs on the cafe (as tl e aJton is), 
bccaule, as well the lai 1 Richard as the faid 
John (the patty iuho firjl takes the /^I'a), between 
whom the matter in variance is, have put 
tnemfelves upon that )urv , andh'vethc'e 
the names ol the lumrs, and this wnr. 

itnels Ak-^a ki Lo''d Lcu^f borougu, at 
IVeJlm-nJlery the 20th day of Jvae, in the 
Sjd year of oui rtigi. 

Infert the caiiic of action in the as 

the calc fhall be, thus ; if in debt lav, in a 
pka of dtbt , if m cafe, 1 a pkc of trtjpafs 
Cl, the cafe , if in alTtult, / 1 a pka of ti tj- 
paf and afault f if for alluilt and impnlon** 
ment, in a plea of Ir fpa s, (Jji 1//, atd falfe tm- 
prtjonment , if m cjeAment, la a pka of tief- 
pafs ahd e eminent , if in covenant, n a plea of 
breach of coxemnt', if in replevin, in a pka 
of taking and unjtilily dc'atntng his cattte , it in 
detinue, in a plea <f detatiurij ^oods or i^ttlings. 
Venire wJitre If js where one lets judgment go bv 
default, and the other pleads to iflue, after 
lets jyisjTicnt she woids, to mike a juiy of the county 
go by ucCduIt “ bet"een tl < pai es aforelaid,” add thejfe 
uoru , “ as Well to try the illue between the 
loid John and K chuid joined, of a plea of 
‘ ** jrclpafs on th; cale, as to ent|uire what 

“ damages 





Ipaf)ea0 totpm ^tirato^um» 

<* damages the faid Jphn hath fuftained, by 
reafon of the not performing the laid prd- 
miles and undertakings by the laid 5, 

** made, as for his colts and charges by him 
“ fuftained in this behalf, whereof it is con- 
fidered, that the faid John ought to recover 
“ his damages j becaufc, as well the faid S. 

** as the faid Jobtty between whom the con- 
** tention tliereupon is, have put thcmfclves 
** upon that jury, and have there the names, 

“ tsfr. Wit'ncfs, £ 5 ?^.” 

You carry this writ to the prothonotarics 
to be figned, pay is. leal ^d. 

Take it to the IherilFs ofHce, and get it 
returned by the ftieriff, pay is. (>d j then 
make out a writ of habeas corpora juratorum 
thus : 

George the Third, by the (Jrace of God, of Halnas cor- 
Great Britain, France, ar.d IrdcMi, King, jui-w- 
Defcnder of the Faith, i^c. To the IlierifFof'*""* 
Middlefex, greeting, \Vc command you, That 
you have before our jufticcs at IVeHmiiiJlcr, 
on the morrow of All Souls (the next return 
after the trial), or before the right honour- 
able Alexander Lord Loughlorougb, our chief 
jufticc, afligned to hold pleas in our court 
of the Bench, by force of the ftatute in fuch 
cafe made and provided, if he ftiall firft come 
on ‘Iburfday the loth ol July, at fVeflminfier-TVe^vj tA 
Hall, in your county, the bodies of the fevcral 
perfons named in the panel, annexed to this J®" 
writ, jurors lummoncti in our court before can e. 
our juftices at Wejlminjler, between John Denn, 
plaintilK and Richard I'cmi, late of I'ReflminJler, 
in your county, merchant, of a plea of rref- 

pils 
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Mr. Hjrn i 
^ hid own 
tiaiiiC. 


If in J 0 do i 


jr at the jf 


Tirle of ve 
ti rc a'h i ’u 
torp. Ov o 1 
ginul. 


Genirr and 

pafb on the c ne ( the aflion i ), to make 
thiciur , an 1 I ive thea this wnt. Witncis 
jJk ai i J.uur^vo>o\hy a If^ijlrntnler, 

toe 9ch day of Jul), iii tnt 23d )ear of our 
icign. Harrtjon. 

Thefe writs ire p'lntt 1 upon a as. 6 J. 
flampt p”'c'i nt.it, and iiuy be had at the 
ftanontis in bl i L. i iU., the Ha. ccr.} irat. 
to Mr. llarrij «’s, Ts >. 6, 1/1 Cajik Jtard^ 
lloloor^t witi t le ^ // 1 , and flitriii’s panti 
«nntKtd tliLictJ, pay Inin f)r li^tniig ha. 
cotp. ir. oi. (I x\t \tntr and panel with 
hill'), thenltillin jpayyh, getarctiiin 
tntr..of ly the Ihtnil, p.y , inlefs 
you luvt ihcid/ pud for ic at the tune of 
letnrnincr the %tt>re. 

If t t t'li't lb to he tiitd in I or den, f ly, 
“ i// 1 1 j If t' t , See, at ibi CtitlUfiil 

(j tty. c t.) t! Loiido 1 ” 

Ji at the a 1 ts, “ ct I fu,c on )4(l ns af~ 
“ Ji Hid to to e il e ofi..ts ;; and /w //t lountf 
“ oj Ovfoid, if tfty /' V fnfi ram , on the 
“ day cf at 0\foid, tn the Jaid 

“ IS before. 

1 his iiile IS to bt obltrved in cat Its tned 
.n 1 01 Cl and hi ' , if' < nn » the 

tt U and » lUtA of the Lti' »t, a .d L ictas co)~ 
f ill n t i nil I. 

loin '•e ’t I, m ft Lffr ftil on dv fi ji dirv 
c L t'o t , 0 1 \ 1 th 111 I I 1 nni d ( o IJs 
t, y i , u*J K '^ur .xule on a / r«- 
Ut I > i' , bt' V y j 1 ti/ the f'lu t , and the 
1 1 ynir / tiai c ' vifl ft . old be on the 
qttatl o-’fcjloi f’’*' rtu in t' )\ ot yaarwwif, 
and tn trie' 'e t 0 il. b on a genet al 



l;a&ras Co^poia Suratojum. 

return tiay after your caufe is to be tried •, as 
for mftance, Ifvour caul'e is to be tried the 
thud ftttnt?;\n IblnyUrM w'>ich wcwill lup- 
pole to be on tl.c fu'dtth of lulructy , your / 

venire muH; bear tclte the 2 pi of fat uaty^ and ■ 

be leturn.ible in Jilteea d ys of Saint Hilary 
and your I'phtas c',i})cra s\ill bear te'te on the 
d' V of fanu-yy, bcin^V the ajiurto die poft^ 
und miy be lotuinable the mirozii of tie 
PunhcptiL u N. />. i Iicic is no occalion for 
fihtet/i diys bct'sitn the It/' and rttwn of 
either of h ife u^its. S.e Sut. 13 Car. 2. 
r* 2* /• 2 • 

L' vour caufe be tried af'-'r term, as for in- irattcrtsrm, 
ft.iiue I..1I iriiutv ttim, then your zmi e is how th* 
return ible in tJ rec vucLs cf tie llc\ / rnw/y, 'f 
and tclied .odi of /.wt’, lvin{; the /?ry/ 

of the /< '7/;. 'Idle lemrn i\,L* ! jlins ^ 

CGipc/^, un the tn^rrez^ 01 Al tciltd thr 

Qth d } cf hein<> the q^ui:rto utc / J uf the 
h Ji rduytu 

If to he tiled at tie afli/es, then the venire If at thd af- 
is maJe n tnrn able tht^n^^ return 

6r th^iiitHSI**~te ri;i, age / i^ay 

dT that tci n; iljc bahetcs corpora 
te/le the nit J^/v^ortfe y//7^A/g /fr?;7,7eti]rnab^ 
tlic jrjl rciuii 6t the 

ij Trrrr^ txc, To the Ihciirfs oi' Lcndcn^ Hab-^as cor- 
Wc cc;.vnnnM vou, 1 Ii it \oii have P« a ju ato- 
before our juihces at / i/fhtt ori c'.e mor- 
o( All ^0 ih^or Iv^oieriK Slfj,ht i lonour- 
Rule L/)Ui Lrij'ioin our chief 

jidl’ee afMi^ned to hold plci. in our court of 
the Bench, by fuiin o. cne llic» e in that 
cafe made *nd piovidtd, ir iiC lliall n' it come, 
on FmLty the Aith da^ uf /«V, at the Ludd- 

hall 



acnirc and 

I nil of the faid city, the bodies of llamas 
, CcrmatJt o^, &c. George Veters, of, f^c, (here 

put the names and pi icts of the fpccial ju- 
rors fronti the prothonotarv’s paper exactly) 
merchant lu nnioncd in our court, be- 
fore our j'lftices at fFeJlniuiJler, &c. (the iame 
as in the former one). 

If Acre be a And if there is a view to be had in the 
caufe, add after the woids ( o Malt that juty) 
thefe : And m the mean tin , according to the 

form of the fiotute tn fiah cafe made and pro- 
** vtded, ue cvwaiand you, 'That you haze iw of 
j*/ the fi'fi t'jbche of the faid jurors, or as many 

more of thiui as you Jhcll think fit, to take a 
** of V t. pl.ee in qucjlion, on the 

diy cf at (as in the rule) in 

your iity, and proceed ft om thenct to vtevo tie 
“ / id phue, in the ptcf’ne of John Doe, oi tl e 
f It cf the p^nnt'fj, and Richaid Roe, on 
the pelt of tit defend mt, appointed by our 
“ coutt of the bench, to floeuJ the fa.d plac' to 
“ fuch of tie faid jmors as f all come ^ to vie » 

** * fa iii tie faid day, 

'•i.^m-a/ohat -manner ym-fhall haoe exuutetLMns, 
uiijp (etxpu&nd that yu/i bn & thu e t! is z-r,i, - 
“ 1 Old L6UgLbcieugA,^t. 

^‘••lUytnunjie*, &c. ’ . 

Mhtimdiinto George the Thir !, IS . To our luftircs, of 
? county pa- y jr count) pal uin' of C hficr, ;rt.(.ii i" , 1 he 
latiae, tenor o'" a rernm cord It^oit out nfticcs 
ithefut I , A. B. fluntifT, and 

tobcingrofeJ ( 7 ^ /■>. late ol, ^ i. Itfendant, in a plea of 
® ^ tre’p 'h Oil the nlo. We fend you inclofed 

Kiv-ht. * " here n, co n • an 1 that you (having in- 

jieftcJ tl' la .Kj, b) ourw’‘it cf our faid 

county^ 



^a6ca0 Co?po^a Juratoium. 

county, do command the flicrifT of the fame 
county, that he caufe twelve free and lawful 
men of the body of the faid county, to come 
before you at your next fclllon, after this writ 
fliall be delivered to you, each of whom hav- 
ing lol. a year at Icafl: of lands, tenements, 
or rents, by whom the truth of the matter 
may be the better known and inquired into ; 
and v/ho are in no wife related either to the 
faid A, or to the aforefaid C. to recognize 
and make a jury of the county, between the 
faid parties, in the plea aforefaid } becaufe 
as well the faid A. as the faid C. betw'een 
whom the controverfy is, have put them- 
felves upon that jury j and alfo that you 
make fuch further procefs iigainfl the laid 
jurors, fo to be impanelled between the 
faid parties, as are in this behalf ufed and 
commonly made, according to the law and 
cudom of the faid county, until the iffue 
aforefaid, between the laid parties, lliall be 
fully tried and when the verification and 
jlfue aforefaid fhall he there made, and tried 
before you, then do you fend the record of 
the faid plaint, together with every thing 
that fhall then and there be done before you 
therein, and alfo this writ, before our juftices 
at IFejbiiwfler, at a certain day which you fliall 
appoint to the faid parties, to be there to 
hear judgment thereupon. Witnefs Alex- 
ander Lord Loit^hhoroii^b, ike. 

Take this to the prothonoiarics j pay fign- 
ing 4^. feal ‘]d, j the venire is made’ out 
in the cotmty falatine, and annexed to this 
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i^ubpoma. 


Sqbpocna ac, 
leAiiicaRduni. 
N. B. Four 
witncffcs may 
be put in one 
iubpeena. 


The day and 
time of the 
iitcioRs. 


I F you have witnefies, and they will not 
appear, make oufa fubpccncy which is as 
follows : 

George the Third, tfr. To John Doft 
Richard Roe^ John Stables, and Henry hlux, 
greeting, Wc commarui and firmly injoin 
you and each of you, that laying all other 
matters afide, and notwithftanding any ex- 
cufe, you be in yonr proper perfons before 
the Right Honourable Al:s.c.nder Lord Lougb~ 
borough, our chief juflice of the Bench, on 
Monday the day of next, at 

the GitUdhall of the city of London, by nine 
of the clock in the forenoon of the fame day 
(if at iVeJiminJier, fay at Wejiminjler-hall, in 
** the county of Mi’ddkfex’*) ; if at the alTizes, 
fay (‘‘ before our juftices afiigncd to take the 
<* aflizes in and for the county of Oxford, at 
“ Oxford in the faid county, by nine of the 
“ clock in the forenoon of the fame day”), 
to teftify all and fingular what you or either 
of you know, in a certain caufe now depend- 
ing, and undetermined in our court, before 
ovir juftices at IVeftminjler, between John Denn, 
plaintift', and Rki'ard Fenn, late of, feV. yeo- 
man, defendant, in a plea of trefpafs on the 
cafe (as the aifiion is), on the part of the 
plaintiff •, and thi; you, nor any of you, are 
not to oniit, tintler the penalty upon each of 
you, of one hundred pounds. Witnefs Alex~ 
ander Lord Loughborough, at Wejiminjler, the 

9th 
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9th day of July^ in the 23ci year of our 
reign. 

This is already printed, and may be had at 
the ftationers, on a 2s. (id, ilainpt parchment ; 
no pTitcipe for it is required, but take fame to 
the prothonotaries office, and get it figned, 
pay I/, ftal 7//. j and each witnefs mud he i-g fj.vcd p«f- 
lervcd with a copy ; and if in town be paid (oually (a w ^ 
is.i but if in the country, the party muft i 
hav'e his expences tendered him, Eames J.'?* . 

497. ; nor will the court grant an attach- ...We 
ment without perjonal fervica and the wit- tmilred if in 
nefl'es are to have rt'afonable notice. Vide 5 /r. 

1054. 510. 

Formerly, if the witnefs was to produce 
a deed or other writing, t!;tre ufed to be a 
(ubpeena duces tecum made our I'or the Ijieriai 
purpole ; but now the general mode is, either 
to indorlc on the copy of the fuiprena^ or 
make a notice, which lafl: is annexed to the 
fubpana, as thus: “ '1 dke vetke tlcit ynt do at 
“ the trial of th.s ciiul'c, pred/ a arlain 
“ afignihent, bea'-iny^ date lie day of 
“ J/S;?, and M-ie betuen:, cic." 

(the fame of a bo :d or otiscr inurnment), 
which anfwcrs tiie pi rp’ofo id a jubpdna duces 
tecum; but if Ibme Ihould not riimk tliis 
mode fufficient, tlim make out the loilowing 
fubpcer.a duces ieciim for iliat {xirpofe : (dcc-py^ 

Sic. as in the fornn r one, as far as tlie pl.ice 

of trial; then fay, “ And that you bring Suarerna du. 

“ with you, and produce at the time and tetum. 

“ place afoiefaiti, a certain deed or inllru- 
“ ment in writing, bearing date, (s'c. (dc- 
“ feribe the thing to be produced), and then 

“ lUld 
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and there to teftify and Ihew all and Hii- 
gular thofe things which you or either of 
** you know, or the faid deed or inftrument 
doth import, of and concerning a certain 
“ adion now in our court of the Bench, dc- 
** pending between (as in the former one). 
Hahtai ctrpu. Jf a witncfs fhould be detained in prifon, 
the following habeas corpus ad tejlijkandmt may 
be had to‘ bring him into court as an evi- 
dence, on leaving which, and paying for 
.the return, the gaoler mud briqg. him up ; 
but there mull be an afHdavic to ground the 
writ. 

Affidavit in plaintiff ill this caufe, 

lafn^habcir Oath, and faith, I'hat y. B. now a 

c<Ti)us ad tef prifoncr for debt in his majelly’s prifon of the 
tificandum. f^'/eet, is, and will be a material witncfs for 
this deponent at the trial of this caufe } and 
this deponent further faith. That he is ad- 
vifed and verily believes, that he cannot 
proceed to the trial of this caufe without the 
teftimony of the faid y, i?. 

This affidavit mull: be ingrofled on a treble 
fixpenny damp, and fworn before a judge, 
who will grant his fiat for the habeas corpus \ in- 
grofs the habeas corpus ad iefiifitandum on a 5J. 
dampt parchment fird, and take fame to the 
judge with the affidavit, and he will indorfe 
his name on the w'rit j pay him 45. and ar. 
fwearing affidavir j take it to the prothono- 
taries, pay i/. ^d. figning, feal "jd. j take 
writ to the warden (or other gaoler in whofe 
cudody the prifoncr is), pay him for his re- 
turn of habeas carp, gs. 2d, if one caufe. 

George 



Geerge the Th^f To the warden of 
otir prifon of the greeting (or to 
perfen in iiobofe enftody he is)'. We command 
you, ,That you have the body of John Wall, 
in our prifon, under ygjiir cuftody, as it is faid, 
detained under fafe and fccure condufl:, by 
whatfoever nanre the faid ycbn Wall may be 
called in the fame, before the Right Honour- 
able Alevandtr Lord Loughborough, our chief 
jufticc affigned to hold pleas in our court of 
the Bench, at Wejiminjier Hall, in the county 
of Middlefiit, or at Guildhall, in the city of 
London (if at the aflizes), before oar juftices 
affigned to hold the affizes in and for the county 
of Oxford, on Monday the day of 

next, at Oxford in the faid county, by 
nineof the clock in the forenoon of the fame 
day, there to teftify the truth, according to 
his knowledge, in a certain caufe now de- 
pending in our coutt before our juftices ; and 
then dnd there to be tried between John Denn, 
plaintiff, and Richard Fenn, late of, de- 
fendant, in a plea of trefpafs and aftault (as 
the adfion is), and immediately after the faid 
fohnWall fhall then and there have given his 
teftimony before our faid chief juftice, to re- 
turn him thefaid fohn Wall to our faid prifon, 
under fafe and fecure condu6t ; and have you 
therCw this writ. Witnrfs Alexander Lord 
Loughborough, at Wefmnfler, tlie 9th day of 
jhtly, in the ajd year of our reign. 

It is faid, that the party at whofe inftance 
a prifoner is brought up by virtue of a ha- 
beas corpus ad tefiifieandum, in order to his be- 
ing examined, and giving his teftimony on 
his behalf at the trial, muft take care that 
D d there 
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there be a "ood and fufficient guard with the 
witnefs j for the danger of the efcape of the 
prifoner will be at the rifque of the party 
who brings him up; the charge of which, 
and all'o of his being carried back again, 
miifl: be borne by fuch party. Styles Rep. 128, 
129. U9. iy.G. 

Seven judges to five were of opinion, 
that a prifoner could not be brought up to 
give evidence (if he was in execution), fo as 
to fave tlic warden from an efcape. Barnes 
222. 


Examining IVitneJfcs on Interrogatories, 

Howto apply IF after iffue delivered, and notice of trial 
in term. given, a witnefs that is material on cither 
iide, is going abroad or beyond fea, fo that 
he cannot be had at the trial, the party who 
willies for his teftimony may apply to the 
court for a rule, that he may be examined as 
a witnefo befoie oise of the ju dices of this 
court j it is a tulc to Ihew caiife, and the 
motion is. maile upon an affidavit of the 
facls, and of his being material on the part 
he is to be examined j and without whofe 
teftimony you c mnot f:feJy proceed to the 
trial i lerjeant’s fee, lo.f. 6</. j draw up the 
rule at the fecondaries, pay 7r. ; make afli- 
d.ivit of the iervier, “ and of Jbe^using the 
criginal rn'i .,ive it to a ierjeant, with 
a Inief of the affidavit to make abfolute, fee 
i/. is.i which if done, draw up rule abfo- 
lute 
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luce at the fccondAries, pay for fume and 
ferve copy thereof on the oppofite attorney. 

N. Z?. Notice mull: be given on the other 
fide, of the time he is CKinnincd, fo that the 
other party may be at liberty to file interro- 
gatories, and crofs-examiue him on Jiis 
jiart. 

If it is in vacation, apjilicat'.on be ::,vv in va- 

made in a fumni.u y way ; get a (uinmons from c.t on. f 
a judge lor that purpole, piy a,; llivc 
copy on oppofite attorney ; anti wlien you 
attend the judge, produce to him the aid- 
davit, thoin-h I think it would lave time to 
give a Cf'py at the time of Itrving the fum- 
iiions, and on attendance, if the attorney 
coi’ienf'-, i!ie jiuige will ma ; an order. 

By Snil. ij Cio. c. () “ V/here the ff .Kc-afiro 

“ caufe of a.'lio.i ariles in , ?'/>, and a loin •o’ asi'il-s 
** is brought thereupon in any of the King’s 
“ courts a: /; the court is impower- 

“ ed to ilfne a commiClion to examirv wit- 
“ ncli'es ujion ilie Ipot, and a mode is mark- 
" ed out for tranlinitting the dcnofiiions to 

After a rule or order is made, the ’.vitnefs ATe-'r r'lle 
is to be taken to the judge’s ckrk, who ex- the 
amints him, and the interr.ig r.ories are to 
klc there, and lie is to he I worn upon rliem ; juj-e’. clerk:, 
after he is examincti on both lides, the 
judge’s clerk delivers out rite copies of the 
depofisions taken to the attornies, upon 
payment of i id. per llicct ■, and for filing in- 
terrogatories, 2J. 

The interrogatories arc to be figned by a 
ferjeant; pay him according to length} but 
1) d 2 if 
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if fmall i/. IS.; ingrofs them on a double 
1 2d. ftampt parchment. 

Interrogatories to he adtniniftered to John 
Black, a witnefs to he produced^ /worn, 
and examined on the part and behalf of 
John Dcnn, plaintiff and Richard 
Fenn, late of London, merchant.^ de* 
fendantf before Sir Henry Gould, Knt. 
one of the juftices of our Lord the King of 
the Bench ^ purfuant to a rule of the f aid 
court, made on the 

day of in the 43d year of 

the reign of his majefty King George 
the Third ; or if it is by virtue of an 
order, fay (purfuant to an order of 
the faid juttice of our Lord the King 
of the Bench, made the day 

of » 783 )‘ 

libfnniH. know the parties, plaintiff, and 

defendant, in the title of thefe interroga- 
tories named, or either, and which of them ; 
and how long have you known them, either, 
and which of them ? declare the truth, and 
your knowledge herein. 

jSecoftdly. Look upon the deed or writing now pro- 
duced and Ihewn to you, at this the time of 
your examination, marked with the letter At 
and purporting to, tUc, Was fuch deed or 
writing fcaled and delivered in your prefence; 
and by whom ? were you a fubferibing 
witnefs to the fcaling and delivering thereof? 
and is your name indorfed and fet as a wit- 
nefi thereto of your own hand-writing ? and 
do you know the hand-writing of the other 
• ' witnefs 


The form of 
‘ initrrogaio- 
fies on behalf 
of the plain* 
tiff. 



witnefs or witncffes thereto ? And is or are 
the name or names of fuch witnefs or wit- 
nefles of the proper hand-writing of fuch wit- 
nefs or witneifes ? And did you fee them fet 
any, and which of their names, as fubferibing 
witnefs or witnefTes thereto? Set forth the 
particulars at large, according to the beft of 
your knowledge, remembrance, and belief, 
and the truth declare. 

Laftly, Du you know of any other matter Laft Inteno- 
or thing, or have you heard, or can you fay g®tory. 
any thing touching the matter in queftion, in 
this caufe, that may tend to the beneHt and 
advantage of the complainant in this caufe, 
befides what you have been interrogated un- 
to ? Declare the litme fully, and at large, as 
if you had been fully interrogated thereto. 

J. C. B, 


Tnterregatories to be admimjlei'cd to Richard Interrogator 
Fcnn, a xvitnejs to be produced, fwoTn, 
and examined on the part and behalf of 
C. D. the defendant, at the fuit c/A.B. 
before, 5^c. as in the other. 


If a witnefs going to fea be examined upon If the witnefs 
interrogatories before a judge, and the trial tioesnotgo 
comes on before he is gone, his depofition 
lliall not be read, but he muft appear j for incerroga^ 
the rule in fuch cal'e is made on a I'uppofal of f'es fliaii not 
hisabfence. Salk.6qi. be read. 


A. F. of, &c. mariner, late matter of the Affidavit to 
ttiip D., the above-named defendant, maketh 
oath. That this atttion is brought againft him 
for an attault, fuppofed to have been comit- amined ap«n 
ted by him on the faid plaintiff, who was ainterro|ato. 

P d j mariner 



l5ii& Jntcr'togatOiic^. 

m-iriper bciongirif^ to t!ic l.iid fliipj and q-n 
b’j.ird the fliip L. in tlie nioi'.ili of Vthruary 
laftj when the faid adaulc is (har|;f'd tu have 
been coinn'iirted ; aiul this dcpv^neiic further 

fallh, Th.ii .y. of , riieieiiaiit, was a 

paiyci'.per on board the laid Iliip L. at the 
lime ibx laid auaiilr is lupin^fcd lo have hap- 
pened, and as t!iis t:epc\'ver,t is advifed, 
an:! VL.iiy L);rijve:;, a iii.iteiiil witnei's for 
hio'i in !us t!t fence </f the fiid ad ion ; and 
til, It d-e i*‘ d U'.S. is aboiir to leave this kinjj- 
ci::n^ or; .or ‘•n^yfiL'y nc>:ty or before, 

r,'^ he informed i hi ^ dt ponenc, and as this. 

dv-P^^iiLlit VCril>' b'xivVcS* 
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7? i. a iLtiirn of t!ie ji’d^'c bef'.’c 

\.:iom tin: <'au!i* i$ tried, rdtv-r a eci 
ofvvhaC was done ihcrcin, and is indori'ed on 
the haekoi'che iLCt-rd. 

V. i^e*! the caule is nied at il.e fttinp:. in 
Lci.. /; or ! ,<: , thx aiioeiaic inLiorfes 
the ;> fic.'L upon the i' ick of d^e record, and 
on t!:c uitii day after lire return of :::c h.b. 
cnrp.jridt. (if t!;c ^.Icl’endaiiL does not v.ithin 
that time either ir.ovc in arrelc of 
or iv;r a nc\^^ tiial) call or, lilni at die ciiief 
j’jitice’s chambers for linnc, then yee it 
ilamjied with a djubko half crown ftamp at 
ihe iUnnp-oiiice, and go to the prolhono- 
toricsofiice, wito wili enter the caufe, and 
take I ;r the fgning of* the judgment yj. 5 
lake ilx'pojiea to one of the pioihonotaries, 
a;id he will tax yoar colls thereon. 

N.£\ 



l^oliea, 



N. B. There is no rule given for judgment 
in this court, but you waic she four days. 

Every clerk of afilze, and the adbeiate to Clerk of 
the Lord Chief Jull ice, 'hall make returns 
of pofteas upon records iiiliing out of this make re:ufn»- 
ccuit, wliereupon any jir(<-.\-v(jin;j;s have been ffpoftea.s&c. 

by virtue of anv wi :i of priuu (Ijlrivzas. 

' , 1 ^ ^ * I tariji. • 

or iKVJCas co;pi,ra jur:tui'!t:ji, arul caule the 

lame to be delivered to tiie prothonotaries of 

this court, upon die quarto die p/.jl. R. E. 

y, Jcc. 2. and take die fees for tiie return 

thereof. 

Where final judgment fliall befigned upon Pe-ilMtolie 
■ 0 -!>njlca, the i-lle.-: fliall immediaodv be left Jf‘'' 
witi' rue clerk ot tne jutigmems or t!ic pro- j,,,, judgment, 
tiio.’.otary, and Ihall no: afterwards be taken 
out of the office without leave of the court. 

‘d ij C\'o. 2. 


%a]cin^ 

1 E you have a'i /'ll cofis, an affidavit of the 'I'.i’tlng cofts 
expeuees is neceffiiry to be made before 
you tax them ; in country caufes, affidavits 
•ire generally madcj ami if fworn tlierc, get 
one of the I'ccondaries to mark it before you 
tax the cofis ; he is fuppofed to make an of- 
fice copy, for which he is paid 8rf. per flieer, 
befides llainps ; but if the office copy is not 
wanted, then on payment to the fecondary of 
8</. per fnect, he will let you take the origi- 
nal to tax the cofts with, which the protho- 
notary keeps, and fends over to the fecond- 
3ry to filej and N.B. It is ufual to fend the 
P d 4 copy 
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copy of affidavit to the oppollte attnrnoy, fop 
which is allowed A,d. per flieet. 

It is alfo ofual among fair praflilers, to 
give the oppofitc fide notice of taxing cofts, 
without a rule ; hut if you cannot rely on the at- 
torneSi then apply to the fecondaries of- 
fice for a fide bar-rule to be prefent, pay as. ; 
ferve copy on attorney of the other fide, and 
he ilicn niufi; give notice. If either party 
fiioiiki die before execution ilTocd, then the 
judgment muft be revived by fi.fa, Stat, 

" <) ll' lO. 

In tho Commor4 Pleas, Dein v. Fern. 

/I. n. of. t!ic plaint:fF iri rl'i.s cauic, 
and E, B. of, Ch .’.trorney foi' tie above 
ndin'''.l plainirlr, fev.-raJIy m-Kje ouh, and 
fay. And firil this tirpoitent C. B. for himfeif 
faith, 'I'hat notioc of in ,1 was g’ ven sn this 
caiil'j for the lait aff.'f.', to be holdcn at Ox- 
ford, in and for tin: f.i’d ctoenty, and that he 
did caufe three rubi. '.as to jo iuwed out on 
the part of the faid , ana t.h a. E. L. 

of, (Jc. C. L, of, •kt'e. J.' 7 <)•, C'jr. G. H. 
of, £?<:. y. K. of, isc, f if^ct ih awes cf 
the '•Ji'itneffcSy and their f Uns nf ahede, ivith their 
addition of trade, &c.J were all of them feve- 
ndly fubpocna’d on llte part of the plaintiff, 
and that the place of relidence of the faid 
A. I.. C.L. and G. H. is dill ant from this 
deponent twelve miles j Anil tliis deponent 
further faith, That all the faid wiinellcs were 
material and f.eceliary for the faid plaintiff jj 
and that th-i faid A. L. tie. were all paid 
with their fubpccnas li. each, and that the 
f4idi A- L. h^c, [here a^ain name the mtneffes'\ 

were 



Cfltrifjg CcllC' 

were neceffarily abfent from th«ir places of 
abode in going to, and returning from the 
laid aflizes three days} and this deponent was 
alfo neceffarily abfent from his place of abode 
three days} and that the ufual place of abode 
of the faid /V. /,. is diilant from Oxford thirty- 
fcveii miles ; and that the ufual place of abode 
of the laid C. (j. is diftant from Oxford ten 
miles [^go on avd fneio the di(lance of every wit~ 
pefs from the ajfze to-jori \ ; And this deponent 
further laith, That the faid A. L. was very 
old ai.d ii.iirin, and that he was obliged to 
hire a j)oll eiiail'e for her, from her place of 
abode to tire faid affizes, and back again (Iht; 
the faid , 7 . L. not being able to travel in any 
other ly), and that he did pay for the fame 
rhe iaui of 5/. ic.f. ; and that he did alfo [lay 
to her for her lofs of time, trouble, and cx- 
penre, ta.e lim of 4/. 4/.} And this depo- 
nent further i'auh, Tliat he did pay to the 
faid C. L. /■'. '■f. (j. IL for tiu-ir lofs of 



it?' 


time, t-oubie, anti expence, tlic fnm of 3/. 

10. ; And til’s deponent further faith. That 
.'us brief c'oi'.fifted of live Iheets of jraper, and 
chat he tlid pay to Mr. Bearcrofl with his 
brief and clerk 4/. 6j. 6 < 7 . and to Mr. Ba!d‘^\^- 
«.’/» and his clerk 2/. 4/. 6d. and the follow- 
ing court fees, to the m:' . flial for entering the auce/m all 
caiik', ; to the jury, tipftaff, and bai- «.»fcs. 
liff, i4.t. j to the marlhal and crier, lyj. j 
and to the affociate, i 4 15^. 6 d . ; And this 
deponent B, for himlelf faith. That he did 
pay for the cxpence ofhimfelf and witneffes, 
pending the laid trial, the fum of 5/. lOJ. 6 d. 

It is impoffiblc to form a general precedent 
for an affidavit of increafed cotts, as every 

caulc 





cauli; varies fo much in expcnce and dircum* 
Irances, therefore you have nothing more t(^ 
do than ftate the facts j but it muft be witt'i* 
eertauity, as the prothonotary cannot afcdr- 
tain the expences of the wirneflTes with- 
out, and with that you are to fiiew that 
every tiling is KeeeJJhy anti r.iaterial as far as 
ymr belief gres^ to be produced on the part of 
your client; and tht place oi abode of your 
•witneffes muft alfo be flcavn, with their dif- 
tance'irom the place where the ajjizes are hcld^ 
othcrwifc they cannot be allowed for. 


How to pro- lF there is a fpecial verdift, the plaintiiT’s 
eeed on a fee- i attorney v.ith the defendant’s, generally 
;ciitl vcid.tt. jj by coni’ent, by the two rerjeants 

' . , who fign the laine, which is then lelt with 
the ahbeiate to be copied for each party ; 
pay Zd. per fbcet ; after it is done, take it to 
Mr. Uinia-ivccd at the piotiionotaries, who 
will make fix copies thereof, viz. four for 
the judges, and two for the fcijeants on each 
fide, pay for fame "s. a^d. per flieet. This 
the plaintifPs artorrey does, and delivers 
three to tiie defendant’s attorney j if he docs 
not pay for them, then the plaintiff’s attor- 
ney may deliver tiie four to the judges ; jiay 
eaeli clerk zs , ; and when it is entered on the 
roll, give brief to a ferjeanc with ic/. bd. to 
move for a ccrcilium, who fignsitj take it 
to the Secondaries 'JciWefimiyificry and have 
f^. court i they will injirk. the roll. 







!jn<l in the evening draw tip rule for afr . 
gument with . the fecondarics, pay 5J. j fee 
the caiifc down with them, pay u. j ferve 
copy of the rule on the attorney of the other 
fide i give brief to a ferjeant to argue on each 
fide i ifjudgment is given, draw up rule with 
the lecondary, 1:275/.; then tax the cofts 
as in other cafes. . 

If a fpccial cafe is made, then it is fettled SjeciaJ cafe^,- 
by the two ferjeants, and figned; give fame 
to the alfociatc, agd he will make copies for 
each ; pay 2 rl. per Ihcet ; move for a concilium 
as before, aru: dr..w up rule for argument 
with tlic fecendary, j'ay 5/. ; make four co- ' 
pies for the judges ; each attorney makes 
two, anti dclivci-s them ; plaintiff’s attorney 
delivers two, lie. to the chief juilice and fe- 
nior judge, and the defendant’s attorney to 
the two pviifnc judges. 

By rule M. iC;-?.. /. 2.3. That on finding C;unfeItQ 
fpecial vcrdidls v/herc the points are finglc, 

.'tiid not complicarcvl, and no fpecial conclu- * 

fion, the counfel, if required, do fubreribe 
the points in qut!iion, and agree to amend 
Oiiiiflions or r.iilbikcs in the tnefne convey- 
ance, according to the truth, to bring the 
point in queftion to judgment. 

That unnccelfary finding of deeds i«D«dstobe 
Lee trr/’.?, where the quefiion refts not ' 

upon them, but are only derivation of 
title, to be fpared ; and found fliortly ac- 
cording to the fubitance thay bear in refer- 
ence to the deed, as fcofment, leafe, grant. 

By rule, E» 27 Car. 2. It is ordered. Copies of fpe- 
Xhat every attorney fliall deliver true copies 
of the record of fpecial verdifts to the re- to'be'^de. 

fpedlive 




iir«dl to tivc 
one 
before 
';i1ieday. 
-Two by the 

Sod two by 
the defend- 
nnt^ attor- 
. Hey. 

. any ar- 
gument till 
' the hooks be 
delivered. 

^ /Attorney on 
^ «icher fide 
( anay d'wliver 
> all the books, 
Y and (hall 
.stimbaifed or 
afloweJ it in 


llrP^P^7t: 

fp(^iyc jufticcs. of this court, 
of 'one whole week at the kali' next befgre 
the day appointed by fuch argument s 
namely, the attorney for the plainiifF .one 
^opy thereof to the lord chief jultice, and 
Another to the fenior judge ; aiid the -attor*^ 
ney for the defendant, l^e copies on each 
of the other two jullices. 

That no argument by counfel on either, 
fide (hall be heard at the bar, until books be 
delivered to all the judges^ provided never^ 
thelefs, that in cafe the attorney of cither 
party Ihall not deliver books as he ought,> 
then if the attorney on the other fide, for 
expediting his client’s caufe, will deliver 
books to all the judges, three days at the 
lea(t before the argument, couniel ihall bo 
heard on his client’s behalf at the day ap- 
pointed i and the attorney delivering books 
as aforefaid, Ihall be imburfed the charges 
of delivering the two books, which ought to 
have been delivered by the attorney of the 
adverfe party j which charges the faid at- 
torney Ihall be bound to pay upon demand 
thereof. 

N. B. The court will refufe to hear counfel 
upon the argument, unlefs the books 
paid for by the defendant’s attorney. 


are 


rArreft of 


I.' 


Of :^trelling the ^ubumeitt. 

?TER verdi^, a man trvay allcdgc anyr 
^ thing in the record in a^reft of judg-f 
^nt, which may be aligned .lor ^ror s^cet 
Judgment, a Roll. Ah. 716. ^ ,$oi|fter ihter- 
lohltory, before the principal judgment, 

Crek. 




- - i ^ " * 

Cffik: EHz: 5 1 4i « 35 * And judgmetit " 

Verdict (hall n'oc be arrefted for an ooje^ioA 
that would have been good on derpurrer, 

$ Bur, 1725. 

After judgment on demurrer, defen^anc 
fhall not come to arreft judgment on the re- 
turn of the inquiry, for an exception that 
might have been taken on arguing tjhe de- 
murrer /ecus, in cafe of judgrnent by de- 
fault, or if the fault arifes on the writ of in- 
quiry or verdift* Str, 42/j. 

Motion in arreft of judgment, in thi? ■ 
court, muft be made before or upon the 
appearance day of the return of the \> 

corpora juratonm. Barnes 44J. And If it is 
moved on the laft day of term, there muft ’■■■ 

be notice given, which will require an affi- ' 

davit of the fervice. Ibid, 247. 

Judgment fhall not be arrefted, bccaufe 
the defendant’s name is put in two counts 
inftead of plaintiff’s. 3 iVils. 40. 

If after verdift the party would move in Kowtemov#, 
arreft of judgment, you muft defire the affo-' 
ciate to have the record of nift prius in court 
the day you mean to move pay him 6 s, Sd, i 
give brief to your ferjeant, to move, “ that 
** the entry of the final judgment be ftayed 
** until the court fhall otherwife order.” In 
the evening diaw up the rule, which will be 
in thtife WATCU.: *1 Upon reading the record The rule 
oi niji f^iu's between the faid parties, it 
« U erdfred, that the entry of final ju^^nt . ^ 

** ufion' the verdiB found for the plaintiff ha 
** fi^ed until this court be moved on bejgalf of 
'iht fihtiniiff and fiall otherwife erdpr i fet , 

** 'ndtiee of this rule be given to t hi plaintiffs 
attorn^ or agents and let notice of the mo-^ 
s “ tion 




How plain- 
tifF is to pro- 
ceed. 


How to pro- 
Cet»d ifjodg- 
ItiencarielU'J* 


‘.S 

How to move 
mpon an in- 


^ * 
V V 


6f tlie ^^tibgmenh 

“ thn to difeharge ihii rule be given ib' the tie- 
fendmt, bis attorney^ or agent j” pay fer- 
jeant’s fee, one guinea at leaft, rule 5J. ; 
ferve copy on plaintift ’s attorrtey. 

If the plaintiff means to difcharge the 
rule, he mull give notice thereof thus : 
“ Take notice, that this honourable couit 
will be moved to-morrow, or fo foon 
** after as counfel can be IiearJ, that the 
“ rule made in this caufe the day of 

“ lafl: may be tlilchargcd.” Si^rvc 

copy on defendant’s attorney, and make'af- 
fidavit of the lervice ; give brief to a fer- 
jeant, and he will then argue the point ; 
fee diferetionary. 

If judgment is arrefted, then draw up rule 
in the evening with the fecondary (pay 5J;.) ; 
ferve copy on plaintiff's attorney i there are 
no cofts allowed. 

If the rule is difeharged, then plaintiff’s 
attorney draws up rule, and may proceed to 
tax his cofts in the ufual way. 

If you move to arreft the judgment upon 
the inquifuion, and the fame is not taken 
from the fheriff, give him notice to produce 
it in court, in order to move for the rule j 
pay him 6 s. dd. make affidavit of the fer- 
vice, leaft he fltould not produce fame. If 
the plaintiff 's attorney has it, then give him 
notice to produce it, and make the like affi- 
davit ; then proceed as before. 

With regard to arrt'ft ofjudgmcnt iipon 
matter <if law, this rule is to be obferved, 
** That whatever is alledged in arrjf^ 

** ment, mufi be Jucb matter as would, u^n de~ 
*.* mirrer, have been Jiifficient to overthrow the 
** eRion or pka^’ But this rule' will not hold 

e con- 



' * " • * I * 

" . is ^ 

e tcnverfp, viz. “ That every thing that may 
*« be alledged as caufe of demurrer will be 
** good in arreft of judgment; becaufe 
« many omiflions and defers, if not. taken 
«* advantage of in time, are cured aftef >er- 
“ diifl by the llatutes of jcojatls," 





■ i 


T'F the party againft whom the verdifl: isMuf 

obtained on trial, or judgment on en- moved far ■ 
quiry of damages, wilhes fora new trial, 
inquifition, he mufl: move for the fame 
before or on the appearance day of the re- the isturj» of 
turn of the habeas cerpera juratoruiKt or in- d*e 
quiry (if by original), unlefs the founda- 
tion of the motion be fome matter difeo- onginJ. ' ^ 
vered afterwards, Barnes 443. ; but if it be 
returnable on a day certain, then four days 
after that day ; and the motion is generally 
made on an affidavit (unkfs.it arije from a 
verdiSi given contrary to evidence^ a mifdaetlion “• * 

of the judge at nifi prius, 2 Wils. 273. or 
•where the jury have given cxcejfive damages)^ of 
•fome new matter being difeovered fince the 
trial. But they will not grant a new trial 
in penal actions. 3 Wils. 55. ; 

"Where verdifts have been given contrary Though the," 
to evidence, or where there hath been no ftf'ngdi of 
evidence at all to ftipport fucli vcrdi6ts, tlie 
court hath granted new trials ; but if there new ■ 

hath been a contrariety of evidence on both ui.! retofttu!) 
fides, the courts' have never granted new -■ 

triah, notwitliftanding the judge (before ' r/,''"' 



: r.>y 


^ Court will 
not grant a 
kew trial, 
ivher« there 
has been a 
VardiA on the 
booeft fide, 
-New trial 


whoni the caufc was tried), hath bfceh nf 
opinion that the ftrength and weight dif 
evidence was againft the verdift. 3 fVits. 

After a verdifl on the honeft and joft fide 
of the caufc, the court will fupport it' if 
polfible, and not grant A new trial* 2 fFilf* 
306. 

After a nonfuic by order of the judge 
cfaMcd after i'TiP'‘op«''ly, the court granted A new trial 
■ ■onfuit. without cofts. 3 PVils, 146, 338. 

It is faid that in ejedment, where a ver* 
did is for the defendant, it is not ufual to 
grant a new trial, becaufe the plaiiuift’ rr>ay 
bring a new ejedmenr, and no other difad> 
vantage happens to him j but Where the 
verdid is for the plaintilF, a new trial is 
often granted ; for then the confequence of 
not granting a new trial is the alteration of 
the pofleflion of the premifes. See Barna 
440. Vide title Eje 5 lnieHl, 
ffew trial not A new trial not granted, becaufe 
granted be- counfel thought it prudent to omit 
iboughtit** dence which they had in their briefs, 
might have offered in mitigation of 
mages j nor becaufe another jury, in a caufe 
between the fame parties nearly limilar,^ 
where fuch evidence was offered, gave a dif- 
ferent verdid. 2 Bktk. Rep, 802. 

Verdids have been frequently fet afide 
exceffive damages, but never for fmall- 
' (.yt* nefsi and in an adion againft a tavern-' 
keeper for imprifonment a few hours, 300/* 
was given, ilVils. 160. i fo againft a jour- 
neyman-printer, for fix hours, 300/. 2 fVUs. 
205.; fo againft the king’s ineftenger fof 

impri- 


pruderr roi 

to cal] evi- 
dence which 
;lhey had in 
iheir briefs. 

may 


mage; 
not for rmall- 
Btfy; and 
whaic iba 
damages are 
nos linrcaion- 


the 

evi- 

and 

da- 



%r in^ifoflipCBf f>f aa,awopiey, if^pd. 



_ able, coiirr^l 

. 5 x 4 ^ih 9 . fo io 

the prbpci-ty pjf;a tyrtlc, app /, j fpf . 4 , waJj-, “ “* 

cipos prpfvpiuion of a baron.e^' jo,p^o/. 

2 B/aci, 1327* The.cburt rcjfi^ 4 ne^ 
trial. ... *■ 

It is feldom granted biit upon paymentojf 
cods, unlcfs the judge fpecially, at nijipriusl - 
orders it to be moved for j but it is difcre- 
tionary in the court. 

If the caufe be tried before a judge of an- 
other court, it . is faid, an affidavit of what 
paire.d at the trial mud be produced, as a 
necelTary foundation for this motion, Barnes 
447. ; but now the judge fends his report td 
the court. 

It is a rule to lliew caufe, and notice of How topro^ 
fuch motion muft be given j becaufc the 
rule muft be, ** And that all proceedings 
in the mean time be ftaid.” Give your 
former brief to a ferjeant to move ; draw up 
rule at fecondaries, ferve copy, and fhew 
the original ; fpeak to tlie clerk of the judge 
who tried the caufe, for his report, who 
will (if of another court) fend it to the puifnc 
judge } if of tire fame court, he will, on its 
being called on for argument, report it to 
the court; and if he declare? hiinfelf fatis- 
fied with the verdjtfl, it hath been ufual 
not to grant it on account of its being a . 
verdiift againft evidence : on the other handj 
if he declares Uinifelf diflati.sfied with the 
verdid, it is pretty much of courfe to 
grant it. 

If the verdiA i? fet afide, and a new trial How to ptd* 
.|^ran^ed, .draw up rule at the ^ccpndarie.s, 








icid fervc It t and if it be on paymei>t of 
an appdihtrhenc tnuft be 
one of the prothonotaries on the ruWi ftVve 
copy, attend the' taxation of the cofts ; when 
taxed, they muft be paid, as the rule is con- 
ditional. And note, the nifi prius record 
need not be ingrolfcd anew, but the jurata 
inuft be altered as to the return j and if the 
caufc is not tried the fame term, then it 
muft be refealed, and paid for anew to the 
clerk of the treafury ■, and you muft have a 
new venire^ and habeas corpora^ if not tried 
the fame tei m i aliter^ not. 


Of SDocfeeting and Carrying fn 

the 

F ormerly the rolls of Eqfler term 
were taken in and filed with the pro- 
thonotary on or before the firft day of T ri~ 
nily term thofc of ‘Trimty term on or before 
Michaelmas day j of Michaelmas term, at or 
f „ before the 6th of i and thofe of ///- 

iary, four days before Eajier day, R, E. 34. 

' When to ^ e. 2. But now, by indulgence, thofe of 
-docket rohs Michaelmas Item arc taken in and docketed 
*• ^now. Uilary term, thofe of, Hilary ^ in Eajier ^ 

’ Kajier in ‘Trmty term^ -and of Triitity in Mi- 
chaelmas i and will not in future be received 
after the end of the next term. . • 

i Howto When you docker yoor rolls, takeVame 
dockw them, to the prothonotaries, with the entries 
' thereon complete, if yoir\htvt ftgg^d final 
judgment i if not, 33 far ib your hiye gone 



Of 


e^f. 


jn, tjie if if the entry of the iBiti; 

Invrrer l?c paid for before, you pay hothiofo , 
if hot,. 8 d. fhecti then the .clerk w3l 

f ive you .the .docket roll to enter the caufe?. 
'he form of the docket is, . 



AW informtd in diht, 

tondoD, IT. Weft for 7 d n 
Burton. 

Packer for Taylor, j ^ * 4 


^ Sajff nothing in (d/e. 

Middlefex, (T. lender- 1 
wood for Denn, 

Lee for Fenn, j 


judgment hy de/nuU in ca/t^ 

MiddhfeXf iT. Same 
for Doe, 

Same for Roe, 




IJ/ue joined in caje^ on a fhn The form* 

^ non afTampfit. 

Middlefex. Samcfor7D^ii * 

Doe. . 

Same for Roe, V • 

c 

Nut tiel record in cafe. 

London. Same for 
Doe, 

Same for Roe, 




By the 4 &? 5 fcf Af. c. id. f. i. No No judeme^ . 

judgment not docketed and entered in the to 
books lhall affedt any lands or tenements, as 
to purchafers or mortgagees, or have any * ‘ 
preference againft heirs, executors, and ad- 
miniftrators, Jn their adminiitration of their 
anceltors, teftators, or inteftate’s eftates. 


iSofiea. 

A S the affociate, or clerk of a03ze, in- 
dorfes the in this court, it is al- 
moft needlcft to infert precedents for that 
purppfc i but juft to give the young clerk a 
gqod idea of the fteps taketl aftor the trial, 
1 ihall here infert a feW fohns. 

E e a Aftcr- 





ife^forthe " Afterwards, tbatis to fay, on tlie;^idajr/in 
on the’ year,' and at the place within rncntidn'OT;'- 
^ affiunpfit. Alexander Lord Ldh^bhcrci^bt th,e 

cliicf jufticc within written, came the with- 
iri>named C. D. by his attorney within coo-' ' 
tained, and the within-named F. al- 
though folemnly required, came nor, but 
made default i therefore let the jurors of 
* that jury witliin mentioned be taken againft 
him by his default ; and the jurors of that 
jury being fummoned, came, who, ta fay the 
truth of the within contents being chofen, 
tried, and fworn, fay upon their path. That 
- the within-named E. F. did undertake and 
promife, in manner and form as the within- 
named C. D. hath within complained againft 
him } and they affefs the damages of the faid 
C. D. by occafion of the not performing the 
wTthin-mentioncdpromifes and undertakings, 
oyer and above, nis c.ofts and charges, by 
him about his fuit in this behalf expended, 
to 20 /. and for thofe coils and charges to 
4OJ. Therefore, Csfr. 

As before^ upon their oath, fay. That the 
within-named E. F". did not undertake and 
promife, in manner and form as the faid 
E. F. hath within in pleading allcdgcd. 
Therefore, fjfr. 

Afterwards, that is to fay, on the day, 
in the year, and at the place within men- 
tioned, came as well the within-named 
E. A* ' by his attorney within mentioned, as 
the witnin-named A. C. by his attorney 
within named, before Alexander Lord Lough- 
borough, the chief jufticc a'flb witHIh named, 
and the jurors of the jury' whereof rhentioii 


For iliede- 
I’juiianc. 


: Upon a nou 



jS Vithbi.ma^ to he . 

ju^y, behig impahclhfd .and drawn by bajlbu » 
according lo tnc|orm oFthe ftatute, 6?ir. and^ 
called ovCfi come, who to fp'eak the .truth "df 
the nrtattets. within contained being tfri^d 
and fworn, withdrew from! the bar to coD’- 
fult of their verdift thereupon j and it was 
confulted and .agreed arnongfl: them to give 
in their. vcrdi(51 i and for that purpbfe they’ 
came back hefe again to the bar j where-' 
upon the faid E, although folemnly called, 
cometh not again, nor further profecuteth 
his fuit agiinft the faid A. Therefore, fcff. , 
Afterwards, on the day, in the year, andifthecanfe 
at the place within contained, the within- ^'■'5^ V 
named A. E. by hia attorney within named, *'*'“*• 
came before Sir Henry Gould, Knight, one of 
the jiiflices of our Lord the King of , his, 
Common Bench, Sir Richard Peryn, Knight, 
one of the baron? of our Lord the King of 
his court of- Exchequer, at Wefiwiiijler, and 
other their fellow jullices of our faid Lord 
the King, afligned to hold the aflizes for 
the witliin-wriuen county of /?• according 
to t l>» i fown .,4>f''the ftawig ' I bf isii n m i d »* t he 
within- ft ww d -'-^.'.R althottgh-dbieoudj^ re- 
quired, - e tt W H! noti ii i 

Go -fhe rmr****^ ' 


thejuTorsmfThat jurjr4)ei-ng fiimrnancdfiiun 
of them- -fthas--is ■■s o ifay V 
ftamo-enfy tht^ Juro nt i t i yii nr 

And bec»(de the- r afi due ■ oL d i <i j i nw> rs ,n^ihfl 
famr jury do nobappeari therefore «i.slt«v p«i* 
^iwis .of thb'fc the-eo wtj iiJiaji* t he 

• IherifFof the county a£Qi;s!f4id» 

' f* c 3 


ilf thore^e 

C 




■'Jo^ 


.J 

fai4 ;pIait)tifF, and by tlie command 
'the raid’bhicfjuffice ({/■/# Londohc#’ {madl^ 
if at the 0zes' command of' the' fatd 
fujlicet), are now newly fet down, wfiof? 
names are affiled m the within writteh'pah^* 
according to th^' form of the (latute in that 
cafe, made and provided, which faid jurors 
fo newly fet down (that is to fay), K. L. of, 
haberdalher [naming the reft of the tidef- 
menl being required came, who to declare 
the truth of the within contents, tj?r. as be- 

For more precedents of this fort, fee ihy 
Jnjlr. Cler, K. B. p. ^^2. 

I rail} be Pofea. ma.y be amended by the judge’s 
nptesi and according to the truth of the ver- 
dict. Rep. fs? Caf. C, P, ii8. 2 Barnes^ 
Notes 2^4. 


Continuance pn the laoU after 
Caufe trieo. 


■|^jvouir^au|cj|M]ottri5d,thcian^ 

mue*7?^liveretl, venire mufeT)e cp n- 
tinui^u ^evtcMW^^nmtn^J^ve ; 

asTftppSfm^^nnTueio 
Tt?rcaTOriiortn?3Tui 'irtnm ; tfieh 



d,%r 



larties 

I d. py tnen^ attorn^^ afe|^elald^ ^nd 
T g dm no t Vgt^ pg laio. writ, nor 
o 'ahy t^fiin^ tner^^opdn j tnererbre. 



CoiitinttatfcIlMMic & 

tbVOienffis c^mmandgilk tl^t.ije' 

. caufc’ t9 co.mc here on the morrowrbf tlic, 

' Jioly Trinity i twelve, Wc. by whom, ^c. dh'cl 
iyihb neither, ££?f. becaufe as well, 6ff. At 
.which day the: jury, between the faid parties 
of the plea aforefaid, was refpircd here, until 
on the j^norrow of Sculs then next follow- 
ing, unlefs*'cur Lord the King’s juftices 
afHgned to take the alTizcs in the county 
aforefaid, by form of the ftatute, fcfr. ihould 
firft come on JVednefday the lOth day of July, 
at Oxford, in the faid county; and now here 
at this day cometh the faid A. by his faid at- 
torney, and the faid -f- juftices before whom, 

&c, have fent here their record in thefe 
words : Afterwards (to the end of the Poftea). 
Therefore it is confidcred that the Hiid A. re- 
cover againft the faid C. his faid damages by 
the faid jury in form aforefaid afl’efl’ed, and 
alfo 23/. for his colls and charges by the 
court here adjudged to the laid A. by his 
afient, which damages in the whole amount 
to 100/. and that the laid C. be in mercy, ftCerc/. 
• (tfe. 



• A'ejraoder^',^ 
Lord Louglv> * a 
borough, 
chiefjufticeoftS 

our faid 

of Commoit 
Bench, fliould » 
firft come 00, 'A 
See. 

t Ch. Juflife. 
Ah 'j 


Judgmeoti 


■jr, 

V"'; 




T 0 the end of the ijfue. At which day the if v. jdia for Vp 
jury between the parties aforefaid, of the plea :tn U£fendaoi;>^ 
aforefaid, was refpited here until on the mor- • 

row of All Souls then next foilowinpr, iinlefs 
our Lord the King’s jullices alTiunec! to take 
the aOizes in the county aforefaid by form of 
the ftatute, (^c. Ihould firft come on 
nefday the xoih of Jnlyt at Oxford,, in the 
county aforefaid j And now here at this day 
cometh the faid by his faid attorney, and 
the faid juftices, before whom, fs'e. have 
ient here tlielr record iri theft* words After- 
E c 4 wards 





w^ds|. (if the end of the poftea 
Tjiktfor'e ti is conjideredt that the faid-^^ 
noting by hi$ faid writ againft tbe-.faid C.?, 
but be in mercy for his falfc luit therein, and ; 
that the faid A, go thereof without day, £#jr. 
It is alfo' conftdered^ that the faid C. > recover 
againit the faid A. his damages -by occaQipi^ . 
of the premifes to nl. by dilcretion of thc>; 
jufticts here, to the faid C. at his requeft, for 
his cpfts and charges by him in .this behalf, 
fuftained, according to the form of the ftar 
tuic, by the court here adjudged, £s?r. . ^ 


3lubgment by Defaults 

TF the defendant does not plead within the 
time allowed by the rules of the court, or 
.cpxifelTes the aftion, the plaintiff may fign 
judgment againft him by default j and this 
■ judgment is cither interlocutory or final. In- 
terlocutory judgments are thofe incomplete 
judgments, whereby the right of the plaintiff 
ii indeed eftabliihed, but the quantum of da- 
mages fultained by him is not afeertained, 
which is the province of a jury. Therefore,- 
if the aclion be in cafe, treffafs or the like 
(and where it only funds in damages'), the 
judgment is interlocutory, and there muft- 
be a writ of inquiiy ill'ued, direded to the 
fhcriff of the county where the action is laid^ 
to enquire by a jury v'hat damages the plain- 
tiff hath fuffained, who is to return the in- 
guifition to the court i where^upon the plairi- 
' bff -s attorney taxes his coifs, and figns hna! 
judgment ; but if the plaintiff declares in 



4ebt> as oh’ Iwinid for a fun) ccrtaih;^ - 

ahy a£l!on wherein the fpecidc thing fuedi ' 
is riicovered^ the judgment is ah/eluteiy cm-, 
ptctiy which is called Judgment, 

ff' yoO flgn ah interlocutory judgmeiit^.^owtp fija 
make an incipUur of the declaration on a treble 
penny ftampt paper, and alfo warrants Of at- 
torney, on a piece of parchment unftampedi 
file -them with the clerk of the warrants, 
flo. 3. Pump Court y Temple } pay in debt, trep 
pafsi and detHfue-y j^d. each j in other actions td, 
each i he will mark the judgment-paper, then ' 
carry it with the draft of the declaration to 
the prothonotaries office, the clerk wilLfign 
judgment^ him 2s. if the dfechraiid'n -be 
of the fame term (and has been filed) j if not, 

8</.. per (heet for declaration j^nd if jodg-,; 
ment be not of the fame term with thitf' 
declaration, then pay far the entry bf 
the declaration %d. per Ihect anew, judg- 
ment, aj. 

If the adion is in debt, then you enter an Howifia 
incipitur of the declaration on a double half- 
crown llampt paper, and file warrants of at- 
torney as before j ^nd after it is figned, you 
may get one of the prothonotarics to ta* 
cods, and immediately take out execution. 

If the plaintifl takes a confeffion of the da- 
mages, the judgment is final. 

The form .of the warrants of attorney are 
already given, which will ferve for ihefe 
judgments. title ijfue. 

Tiiough judgment be irregular, motion to If - .io*);;- 
fet it afide muftbe made two days before- the T''’' ‘ 
day appointed for executing the '-viit -of 
qiiiry, Barnet 2^6y cr it will not be granted, j, af, c nuft 

But n.2d-; two 



_ 

Put^f the irres^kHty be in the ndticefub- 
'feri bed'to ' the <»py of the procels', the' htib- 
before judgment figiied, 
^'ofdecUra- ■** hotice of f declarapon, two 

?tion, two day? days before the time appointed for the exe- 
jbeforein* cution of the writ of inquiry. Ihii. 
fdMW* 

Wregoiirtn* - A regular interlocutory judgment may be 
fet afide, fo as to let in the defendant to try 
merits of his cafe; but it muft be on 
.’ SMe* )f <le- payment of cofts, and fuch merits likewife 
‘itudant ba» muft appear upon an afEdavit, Barnts, 242; ; 

and it muft be upon terms of biking -Ihort 
? .notice of trial, idc. Ibid. A writ of inquiry 

may be fet alide, and defendant let- in to 
plead a fair plea on payment of calls ; but as 
' (he rule is conditional, take care to pay them. 
In tliefe cafes there muft be notice of the 
motion, and an affidavit of the fervice, as 
your notice will be in the mean time that the 
. proceedings he fiaid'* 

If judgment In the copy of procefs, the rule is, that 
figticd irie- defendant has to appear eight daysy excluftveof 
toprocccd””^ rr/ar» day of the writ, fianies 245. and 
' •' * judgment figned before, will be irregular. 

If the plaintiff figns an iriterlocutoryjudg- 
ment irregularly, the court will fet it afide 
upon an affidavit of the fadls, in which you 
may lliew “ the writ having ijfued and return^ 
“ the delivery of r be declaration, and the time 
when the rule to f lead expired •, or if you were 
“ upon terms of accommodation, fhewthe fpeeial 
“ matter, and the advantage taken,'' and there 
will be no need in this calc of a notice ofmo- 
,<1uon, as it is a rule to -ibewekufe^Snd plaintiff 
'■^proceeds at his peril. 


Afrer 


After int^rlofutoty judgment If 4U«n4ia^ 

awarded, the plaintifF became, a. ha^"'' 
fupt, and afterwards the enquiry, was eyp- l^ef 
.cured in bis own name, and held good with- ' 
put a feirt facias fued out by the a^gness,.r.' , , /ire'll 
li iVlUt 35^f ' 

After writ of enquiry executed, a fatal After 
pniftake was found in the declaration i On 
which it was moved, that the interlocutor)^ ^^ *'^jp 
judgment might be forthwith entered upon 
record, agreeable to the declaration deliver- 
cd, and the roll be brought into the proper »«■«*• 

office, and that the defendant might have ' 

■ four dc^s to move in arreft of judgment. * * 

Afterwards, on {hewing caufe, it appeared 
that defendant attended the execution of the 
inquiry by counlel, and crofs^examined thpj 
plaintiff’s witnefles, -per cuTi We lament, 
that entries on the roll are not made at the' 
times when they ought to be made j the rule 
cannot be difeharged, becaufe defendant did 
not rely on the miftake, but has made a de- ■ 
•TWfPe on the executing the writ of inquiry, 


"’iRfftr lu' ftiW'TT(r|fcy»wi'ij^ iui^uii}! mid iu-CouuwW 
Tf TJhii ' imj ’ ll io ul d m ot Ijc ' fer ’ ttf id c ’ fai t t i ro ftt atMa 

" I ' egl l' mfS T' r.Tlt arthe ii o f re t was'ftit i .’ d ' i g u ' th g* V 

iVfBfttTrllfiffTfC' lf AuJ nvjTrlii;) ki.iunixryT’"yT*i^4i^ Wturn^Jf 
the lime appointed by the notiCT'ftrrTiewwe* pan of the ‘ 
ing the inquiry was between the hours of ten <I«fe>’daou ■ 
and five. It was admitted that both objec- 
tions were good} but it was infiffed that 
• both of them were cured, by one li. an at- 
ro r np y r an yriTiiTm at ■ 'the wMipudutruwi he 


I ■ v ^ i H tfies, 





ne/Tesj ind pfodticiiig a witnels for deftodx 
*' anr. Bames 

^t«afidf. If the writ of inquiry be fet afide for in^- 
^vftUanew gujarity, there muft bt a new writ ingrolfedi^ 
^»gro meat. ^ inquiry, executed on the day 

of the return, is good, unlefs it happen on 
‘ a Sunday. . •• 

When the interlocutory judgment is fign- 
^ed, give notice of executing the writ of in- 
quiry, and if defendant lives within forty 
miles of London^ and the venue be laid there, 
or in Middlefexj the notice muft be giveh 
* eight days, exch/he of the day it is dehveredt 
.R. M. 1654.J but if the defendant lives 
^ above /or /y mtles from London^ and the venue 
.is iatd therti or in Middlefex^ then fourteen 
I days notice, exclulive of the day, muft be 
i given, tbid. j and if the venue be laid in the 
country, then ten days exclulive is to be 
^iven } and Sunday is to be accounted as one, 
if it be not the 


•4, how um 
^proce«d. ^ . 


ay 

da' 


proceed 
i}ig> for 12 
teooths. 


ay on which the notice is 
given, VideStat. 14. Geo. 2. c.iy.f. 4.i^£LjjjL 
iftherejiatl^beeiyiojgrocecdingsjjor^ 

' -■ udgment. bere mult be a ’ 


nJorfERs 

yr 



'lae K. a. 13 (Jeo. 2.j unlcls 
been ftaid by injundion; and 
if no order made, not 
Vide tie aloit 


^dM«d p,i- ^ 
defen«i 
ooligcd 


the caule lias 
a judge’s fummons, 
to be deemed a proceeding. 
rule. 



concl 


<Ui3Mi)ki4 

tni ^udes tfc 

iin itic j _ 

■uTSTTri)!?. 2 Geo. i. 




fjpurfuani: 

accept of (^ptn not jom iHuc, oo lj^^ picaain|^eiore 


iD^otice of «n- 



the rdle th at in tyery foch caffc afitr < 

tment obtiun edi tne ' 



JJH^qirify fiom 
(he unMra^ 
tice of 


S mei 

UtUUllMUlo-a-minuU^ra^g r.jf.r' 

me a writ or inquiry, rrom the ti me* tl^ * 

(!Kf <!e of if i^Fwafe' gi ven, on the back 6t ‘ 


jioweoi 

^*Tl!Srmair?5fSH«Ti^^ defendant de- V . 


I 


murs to the plaintiff’s declaration, the <fe- 
fondant’s attorney Ihall be obi ged to accept ftall accept 
of notice of executing the writ of inquiry '’'•‘if® ®f«^ 'i 
on the back of the joinder in demurrer} and 7* ’*’* 
in cafe where the defendant pleads fuch aaefforwhere 
dilatory plea, that the plaintiff is obliged tie {^amtifi i* 
to demur to, that in luch a cafe the defend- ®l>l^ed to (te- 
am’s attorney fhall be obliged to accept of 
notice of executing a writ of inquiry on the tn«n*oVback’ 
back of fuch demurrer. Tr, lo Geo, i. ofVacrt de- 
Notice of inquiry given to a defendant 
when his attorney is known, is not good 
notice, but when his attorney is not known, [‘"own' uot" 
then the notice may be given to the defend- good, aliwr 
ant, Barnes 300. 30b, ^>.7. , or at leaft left** not. 
at defendant’s houle, and i.ut in the office. 


Pta& Reg, 126, 

Upon an oi ,nil t,d leiotdi notii.e 
I executing a writ of inquiiy of damages may 
be given upon ’^lic iffut* book, as well as ^av’b" g'u«ii 
upon a joinder 111 I’cniuiitr. i Bor/iesijC, upontheb 
Where plaintiff has appeared for the de- If *'ie plam- 
fendant according to the llatute, left a de- ** •* 

claration in the office, and given him a p^o- '(.'ofdiftg' » 
per notice thereof, and fig adjudgment for tic ft ‘ute, 
want of a plea, he may give nonce ot nJngnjo^g'- 
cutmg a writ of inquiry, either by deliver-"’ 
ing the notice 10 writing to defendant, or ^xctHunif m- 
leavkig the fame at his Ufl or moll ufualquiry ty 

I place «i«irgtaiB#< 



^ 3t t>y t>0fati1ft« 

«r<MniJin)t*k p|g a< B| ,.a b a d *4 . m i> k L» Aan - b e 
” imace j o fi M h defimda»fo- R. JI4»i 

«.Th«>noMe'Of executing, a wrU-^<4ti»' 
quiry fliould be con6ned to two hours, Praff. 
•Reg. 445. Caf. PraSf. C. B. ii^. 2^3, 

221. i and it m uftj^fa ii r a rt a in i ie>> t »'y lM »y ^ 
1 Barnes 218} and in a joint aftion to be ' 
given to both defendants, PraB. Reg. 443. 


gnqtttr?. 

Noticf of in- A K E notice, that a writ of inquiry 
^•^fyforLjn- j| d images in this caufe will be exe- 
cuted on Fridt^ the 14th day of November 
inftant, between the hours of ten and twelve 
of the clock in the forenoon of the fame 
dav, at the Guildhall of the city of London, 
Dated this 6th day of November , 1783. 

Yours, &?<■, 

■* ToMr.C.Z). attorney for jf.^^.plalntilPsattorney, 

the above defendant. Inner ^Temple lane. 

Middlefex. If it be in Middlefex^ and in TVnw time, 
fay, “ at the Guildhall m King-ftreet, Weft- 
*' tnirifter, f« /if (^Middlcfexj” if iri 
vacation, “ at tie Jhertff's office in Took's- 
■ k.> ' ” court, Curfitor-ftreet, Chancery-lane, in 

*' the county of M.ddlefex.*' 

'OMNy. It jn the country , ** will be executed on, &c. 

' “ ahd at tie houfe of L. W. totnmenly called eX 

“ known by the name orfgn of the Blue Boar,. 
“ tn Oxford, in thejaid county." If no attor- 
I ncy appear for the defendant; then direct 

your notice to hi m, and leaving his houfe 
will be fufficient. 


If 




fJMliliri!. ' ' 

If you do not intend executing the inq^uiiy Coo«tet* >* 
on the d *y, you may countermand fame, hy ma«d.* * 
giving notice two days cxclufivc before tnc ” 

day of executing, if in town, and defend- 
ant lives Within forty miles of Lendon, but 
if he lives above forty miles, then fix days <-1 

notice of countermind, at leaft, by Slat, 

14 Geo. 2. f. 17. 

A notice of inquiry may be ronfnued Cdn miimcas ' 
over to anothei day, but not moie than once 
in a term, Batnes 292., and two days notice 
be given, Barnes 297.5 fb upon fliort notice, 

Prdiff, 444. Barnes ^ 01 ., fhoit notice 
fliould be at ieafl as much as is fiifHcienc 
to countermand a notice, viz /rto di^s. Ibti. 

I do hereby countermand the notice of Nonce of 
executing the writ of inquiry of damages cjamtrmand. 
.given you 111 this taufe. D ued, Cfr. youio, 
fe'r. 

1 do hereby continue the notice of exe- Nonce of 
cuting the vv^rit of inquiry given you m thiswutmuancfc 
caiifc, to Mon lay the 17 th day of Nooember 
inffant, when the lame will be executed at 
lat (jiiilchcU the city of T ondon, between 
the hours of ten an 1 twelve of the clock in 
the forenoon of the lame day. Dated, fcrr. 
youis, fj'r. 

Coils may be recovered from the plain- Cofls fo n« 
tiff for not executing his writ of inquiry, in<-xe umg 
the fame manner as i defend int by the courle 
of the court is now inculed to € 0*15 for not^'*'^^' 
proceeding to trial of an iflue joined ifter 
notice given. Rule Tints 13 Cieo. 2. 

Notice of inquiry given in the countiy,Nni ein the 
and not to the agent who received the deci i <-01 1 rj, and » 
ration 11 term, held good. Bcihe^^oe. 



Swiairs- 

ttKg;ii]arit]r Irregularity of notice of inquiry is cured 
. by malting defence on executing the writ. 
i Battles 2^5. 

Writ of in* Ceor^e the Third, by the grace of Godt of 
quMy. Great Bntam^ FrancBy and Ireland, King, de- 
fender of the faith, iSc. To the flieriff of 
Middlefex, Greeting, Whereas Richard Fenn, 
late of in your county, gentleman, 

was attached to be in our court, before our 
jiiftices at IVeJlfnuifter, to anlwcr yohn Denn 
in a plea, For that '^.bereas (to the end of 
the declatation) to the damage of the faid 
John of 20/. as he faith ; and it was in fuch 
manner proceeded in our court, that the 
faid John ought to recover againft the faid 
Richard his damages, by occafion of the pre- 
mifes : But becaufe it is unknown what da- 
mages the faid '/obtt hath fuftained by occa- 
fion of the piernifcs afoiefaid, WecommanS 
yon, That by the oath of twelve good and 
• If in Ion lawful men of your county*, you diligently 
4 ob, fey baih- inquire what damages the faid John hath fuf- 
tamed, as well by reafon of the prtmifrs, as 
for his cods and cluigcs by him about his 
fuit in this behalf expended, and ihe inqui- 
fmon which you fhill thereupon fake, make 
appear to our juftiets at Wtjtimnftet, on the 
moiiow of All bouh, under jour leal, and the 
<e-'ls of tl.ofp b} whofe oath jou fhill take 
ihe fa d mquifitio , and have there this writ* 
Witntfs, Alexardi- Lord Loughborough, at 
H idmtnjlet , the qr'i day of Ju'y, in the 
twint' -tliird \eir (♦ our reign. 

1 1 IS writ IS to be ingrodcd on a is. 6d, 
ftamp paichmcnr, and figned by the pio- 

thonotaries i 



thdnoiaries : if the writ is of the fitne term 
with the judgment, then pay ar. } if not, 

8 d. per ftieet, and a s, figning, leal 7 d. 1 

leave it at the IhcrifF’s office one day b^cre^ 

the txecttttoiif Bril indorfing on it the day and 

hour in which notice is given for its excco- 

tioo} pay in Loudon il os. e^d. if no wit- N«v Rule, 

nefles, and 4^. for every witncfs; in 

dlefeXt il, 10a. 4<f. { other counties, 1/. lu* 

bd. If the witneffes will not voluntarily at- dufix^onlj*. * 

tend at the execution of the inquiry, the 

party wanting their teilimony may rake out 

a fubpeenat as follows $ and which you may 

have at the ilattoncr‘s, ready printed on a 

is. 6 d, (lamp. 

George the Third, &?f. To John Doe, Subpeena op 
Rtcbard Roet Samuel Ball, and Richard J-uz, " 

We command you, and cveiy of you, thatFoui mav lie 
fetting afide ail and fingnkr biifinelles and i’“‘ ® 
fcxcules whatfoever, you, and every one of‘“ 
you, be and appear in your proper perfons, 
before Sir Kclert Taylor, Knight, and Benja~ 
tnin Cole, bfquire, IhcriiT, of tlii* county of 
Middleje?., on Monday the da/ of 
next, at the Ihcritf*, ofiite in Tick’s Court, 

Cajlle-yardi in the countv of iMid.le/es ; if in 
J^oudon, iay {Btfcie 6 ir R. T. hut. and 
iifqi foetiffs of tie ttty of London, 

Guildhall of the jatd city) j if in rhe counf^, 
fay (Before A. P. Liquiro, lliciitf of the 
county of Oxfoid, at the houie of IFuItm 
Long, commonly called or known by the 
Name or Sign of the Rtd L’o'i, in Oxford, in 
the faid county, on the day of 

next, by eleven of t’ e clock in the forc- 
F f noo'? 



anutttt?. 

* noon of the fame day there to teftify the 
« • truth, according to your knowledge, in a 
^Vertain caufc now in our court of the Bench, 
depending between yebti Denn, plaintiif, and 
iRtchard benn^ late of, Cffr. defendant, of a 
plea of trelpafs on the cafe (as the nature of 
the aSion is), on the part of the plaintiff, on 
which our certain writ of inquiry of damages 
has been fent by our faid juftices, out of 
our faid court of the Bench, and directed 
to the faid flienff, then and there in due 
form of law to be executed before the faid 
^ Ihcnff. And this you, nor any of you, fhall 

in no wile omit, under penalty of, every of 
>ou, of loJ, Witnefs Alexander Lord 
Loughbot ougb, at Wejtminfter, the 9th dav of 
July, in the twenty-third year of our reign. 

Take lame to the prothonotaries office, 
and fign it ; pay ts. feal yd. j each witnels 
muft be Icrved with a copy, and paid i/. 
No prtecfpe is requifite for the office. 
Whenmquiiy When the inquiry IS retuinable, apply to 
is returni' It, the ffienff for fame ; then take it to the 
office, and get the inquifition (lamp- 
ed with a double half-ciownj and on tlie 
quarto dn pofi, in the evening, go to the pro- 
th^wtaries, and get the clerk to enter it ; 
Proth. 5? 4(3. ^ trelpals 6(. %d. more; 

Clerk of the then go to one of the prothonotaiies, and he 
jadjj. 2s will tax the coft«, and deliver over the in- 
quifttion to the cleik of the judgments, who 
will enter up Hnal judgment ; but as foon as 
the coils are taxed, you may take out 
execution, or arreft defendant for damages, 
if above 10/. with the colls included. 

N.B. 



Sn<iuirp* 

JV. 5. The defendant’s attorney may have a 
rule to be prefent, if he thinks ht, upon sip- 
plying to the fecondary’s office , pay p. and 
then plaintiff’s attorney is bound to give 
notae of taxing. 


Entry oj IntuloLUtoty yudgment, 

N. U. 1 Iir prothonotaries, at the ti ne of 
fignin' the judgment, provide^ the loll 
(oi the entry, which is to be wiote in a 
lair hand, leiving i margin of an inch wide, 
and proper room at the top for the prtls, 
wieh IS inuk((l with the prothonotai ics 
nimcs, then hi ft enter the declaration 
thus : 

Altddlejix, (fl ) R char i Roe, late of 
rntjh , in the lai 1 county, yeoman, was at- 
f’ched to aniwer Jehii DcCt in a plea ol 
nc p ils oil the rale , and whereupon the laid 
bv iifiUft L d r-uood his attorney, 

C 0 11 ^ 1 iins, i or that •u.f ereas (to the end of 
t.ie ULi. lai itioij), luic, ISt. 

And the la d R cl ard^ in h.s propei pei-If i<f ndant 
Ion, eomcj ukI df lends the wiong and in p J 

]ui) v.hcn, c'l. and lus nothing in bar or * 

preeluhon of the laid a-bion of tl.e laid 
fohn^ by whieli the li 1 yohn remtins thcit- 
in iindt fended a'lnift the Kichai d^ foi 
which tlie fao /r^K ought to recover againll ^ 

tile lai 1 R't,ta u us dinnifes by occahon of k" 

the prm Jn *. But bee lule u is unk »own a rj,,, ^ord ^ 
what damages the iaui ‘John hath lull lined ma> be ufed 
by OJ canon tnr rcof, rherefore it is tom- 
i ? mandi d 
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which faves 
^another pre* 
cedent. 


Continuance 
and return oi 
the inquili- 
CSOfU 


T'jdoment 
ligMcd tne 
day of 
17.^3. 


OEntr? of ^metlocucdsp 

manded to the iherifF, that by the oath of 
twelve good and lawful men of the faid 
county, he diligently inquire whai damages 
the faid "John hath fuftained, as well by 
occafion of the premifes, as for his cods 
and charges by him about his fuic in this 
behalf expended i and that the inquiGtion 
which he fliall thereupon take, he make ap- 
pear to the judices ot our Lord the King at 
fVeftmhtftery on the morrow of All Souls, un- 
der his fedl, and tlie feals of thofe by whofc 
oath he (ball make the faid inquifition. Ac 
which day here cometh the faid John, by his 
faid attorney, and the Ihcriff, to wit. Sir 
Robert 'T^hr, Knight, and Benjamin Cole, 
Efquire, Iheriff of the faid county, now re- 
turn here a certain inquilltion, taken before 
him, at his office in Took*s Court, Curfitor- 
ftreet, in the faid county, on the day 
of in the twenty- third year of his 

prefent Majedy’s reign, by the oath of 
twelve good and lawful men of his county, 
by which it is found, that the faid John 
hath fudained damages, by occafion of the 
premifes, befides his cods and charges by 
him laid out about his fuit in this behalf^ 
to 50/. gir. 5</. and for thofe cods and 
charges to 20^. Therefore it is conlidered, 
that tne faid ‘/oht recover agaitid the faid 
Kicba.d his damage^ aforefaid to 51/, pj. 
by t' e inqiiitition aforefaid, in form aforc- 
Jaid found j and alfo 16/. xos.'jJ. to the 
iaid yc/n, at his requed, for his cods and 
charges afbrtlaid, by the court here of in- 
crcale adjudged} which faid damages, in 
0 the 
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tTie whole) amount to 681 . ; and the faid ' 

Ruhar^i in mercy, 6?f. Mercy* ^ 

In order to prevent the execution of a writ Cognot!®*; 
of inquiry, frequently the defendant (to fave 
the cofh), conreflTes the action, or the attar •• 
ney does it for him, with a ftay of execution, 
which confeflion is generally wrote in the 
margin of the declaration, or it may be 
done on the back of the inquiry, or on plain 
paper thus : 1 confefs this a^ion ; and that ' ' 

the plaintiff hath fullained damage to the 
** amount of 2o/. beddes his cods and 
charges (to be taxed by one of the protho- 
notaries) j and it is agreed, that no judg- 
ment (liall be entered up, or execution if- 
“ fue, until the day of nexr, 

** in default of payment of the faid ao/.j 
and I do further agree, that no writ of 
error fhall be brought, nor any bill in 
equity filed ; and that in cafe the plaintifiF 
** fliall enter up hi« judgment, he lhall be at 
liberty to levy the faid 20 /. together with 
cofts, fltcriffs poundage, and all other 
“ fees. As witnefs my hand,” £s?c. 

If the confeflion be in an action of debt, Cognovit ia 
then It may be, “ I hereby confefs the debt in*^***^' 

** this caufe, and that the plaintiff hath fuf- 
tained damage to the amount of is, be- 
** Tides his cofts and charges to be taxed by 
" one of the prothonotanes, and the debt ij 
** agreed to be paid as follows,'’ fjfr, (here 
infert the days of payment), and then as 
^bovc. 

iV. B, It is faid the fheriff is not duly au- * 

thorized by this agreement to levy the 
poundage and expences ; therefore to avoid 
F f 3 coq- 
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contention, the better way will be to take 
the cognovit in double the amount of the 
debt, and give the defendant a defeazance 
feparately, that upon payment of the real 
debt due with all cofts of levy, that he 
fhall be difcharged from the adlion. 

If the judgment is to be forthwith cntied 
up, then fign it upon a double a/, 6d. Ilampt 
paper, with the prothonotaric';, firfV making 
an incipiur of the declaration thereon, and 
filing warrants of attorney. 

If voiir entry is already taken in, there 
needs no payment anew, but for figning tiie 
jxidgment, nor no new roll j piy yj. and 
tax the cofts. 

Rduisit. 

Ketraxit, IT is is very common after pka pleaded, 
to confefs the aftion ; or after ifl'ue de- 
livered j in fuch cale, cou put in the con- 
fefiion, “ the confent of the defendant to 
“ withdraw his plea,” fo that a jetro'it 
may be entred. This is done’ by taking the 
judgment paper to Mi. V 'd \ -u-'oed, at the 
prothonotancs, who figns the- pidgnient, and 
marks the reiraxtt thereon ; pa) is. relrextty 
and for figning juugmcnt as bcfoie. N. B. 
Ill this cafqx^e attorney for the defendant 
flecd not ^J^fent, a^ in the King’s Uei.eh 
fde wmIMcs of attouiey, if not before 


Of 
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Of executing a Writ of Inquiry before 
the Chief fuf ice or Judge of Af 
fi%e. 

THERE are cafes upon which appli- 
cation may be made to the court to have 
the writ of inquiry executed before the cluef 
juOice, at the fittings, or before the judices 
of aflize } but leave is leldom granted, un- 
Icfs the cafe is very fpecialj as where the 
law is mixed with the fad, or it appears to 
be of too much confequence for the Iherift” 
to undertake, in which cafe the juryfet their 
hands and feals to their verdidj and upon 
the trial, the judge of n fi prtvs is fatd to be 
only an affidant to thefherifF, and has no Ju- 
d.cid power j and if the pmics come to an 
agi cement at the trial, the jiaf'e is to figr, if, 
and afterwards the eourc may be moved to 
have it made a rule of cousr. 12 MuL 5 ly. 

61C. Barms IJ5. 

The way to applv is, to 'n»ke affidavit Hov> to apply, 
fet'ing forth the ctcumdances of the par- 
ties, plaintifl' and defendant, and the nuute 
of the action, upon which the enurt will 
grant a rule to diew caufc ; and if made 
ablolute, you may at fame time move foi 
flienff to lefurn a good ’ uv, 

'I he notice of iiujuiiy befo.e the ch’e^jiitv. 
judice or judge of .illizc, ought to '>e foi r'.- 
lictings or aflizes general'yi and not for .niv 
paiticular duy, Barius x 55 j and notice fot a 
pirncular day is void. It is iaid, the writ 
peed not be entred with the mat dial, not being 
h' f 4 within 
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within the rule concerning records of niji 
p-iuSi 2 Barnes aii.j but the practice noW 
is to enter it with the marll^al, and to pajr 
9t/. as alfo the court fees. 

If the rule is made abfolute, a common 
writ if inquiry i direSled to ike Jheriff, is rrrade 
qo t, I' hi de out by the plaiotifTs attorney, and the Ihe- 
ooi, andc.T- I ifi' brings the writ into epurt, calls and 

b'l't'in'V'f 1 •' returns 

Bench liie " ' inquifitioii as taken before him in the 
pr.iaie i.cl.r prefence of the rhii f jullice j and at the 
tobetu.c.- vifual time call on the fiierift' for the return 
wilt; but no ,jjquiiition, .iiitl tax the coils, 

ip.tial rtiit . f •‘'f* di. I law one very l..tely in tins court ; 
]i qiiifj' I? to but the inquifition ^as not returned under tlie 
b' )> Olid ill Ji'.md and leal ol tlu niiui., but in comuion 


Jbi thi< coart 
a common 
writ of in* 

r III 


t IC LwiOa* 


fOiiu. The fliciilr' s itt js as ulual. 


In the Common I'lcas. 

jol'/i DciifSi Plainrifl', 

. and 

Ruber, d lem^ Defendant. 

vit. f'jb'i Denn, 0^, cd. the phintilF in the 
above caufe, niakeih oath and faith, That he 
this deponent was very early on Sandy morn- 
ing of the 5th day of 'January laft, wrong- 
fully aricfted and took into cullody by 
Rjchard Fenn, the tbove-named defendant j 
•and was by the fa’i. dcTentlanS ard his afliftT 
• ants, inhumanly b-yai and ocherwife ill-trcat>» 
cd, and had bis cloaihs very much torn by 
defendant, and his affiftants, by dragging 
him through the flieets, and was taken to, and 
Retained in defendant’s Iioufe for a long time, 
and was there threatened to be pir. in irons 
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by defendant and his wife: And this de- 
ponent lalth^ That after being fo ill-trcattd 
^nd detained for a long time, he was told by 
defendant, that he might go about his bq- 
finefs, for that lie was not the nnan defend- 
ant wanted •, And this deponent faith. That 
he told laid defendant immediately, upon his 
being fiift anoflcd by him, that his name 
was Jobti and did every thing in his 

power to convince faid defendant that he was 
nut the mat a^aiidl: whom the defendant had 
a warrant, naiiulv, one R. f. but to no 
put pule: And tins deponent faith. That an 
action was commence ti, and is ftill de- 
pending againll the faid defendant for the 
before-mtntnned ticlpil->, alTaulc, and falfc 
impnlonment , and tiiac the faid defendant 
hath lutlered judgintnc to be entied againll 
him by dtf iiilt, in the laid caufe : And this 
deponent fiiitlier iaith, That he is fearful if 
a wilt of inquiry of damages in the above 
f aulc Ihould be executed before the llierifF of 
MtddleJeXj tint he this deponent lhall not 
have an impartial alTefliTient of damages, as 
the faid defendanr hath long been an officer 
to the faid flieritt of Mtddlejex : and as this 
deponent is informed, and verily believes, is 
well acquainted with the fet of men who 
generally attend as )uiymen to aflels the da- 
mages upon Wilts of inquiry before the faid 
IhenlF ; And therefore this deponent faith. 
That for the fake of a fair and impartial af- 
felTment of damages, in the above caufe, he 
wifhes for leave to execute his faid writ of in- 
quiry before the chief juftice of this honour- 
able court, 

Denn 
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Notice of in- 
qu r>. 


bcfoie Cftitf JuQice, 

Benrt V. / nt ‘Tvefda) the 

da} of Upon leading the affidavit of 
tilt phintifT, It ts ordexdf 1 hat the defendant, 
upon notice of this rule to bt ivci? to hts ar- 
torntv 01 agent, fliall fhew caulc to this lourt 
to-motrow j trcmpcoiily, before the rtfing of 
the couit (t/theiwile th's rule fliall be then 
alfolutt), why the wiit of inquiry of da- 
’iii'^ps in this ca ilt, fhould not be e\ecuted 
before t It ll (Mil ot the conritv of Middlefi>.y 
.it tilt fucing oi nijt p tm to be 1 ild for that 
count., liter this prtlcnt term, in the prefence 
OI r lo d chief jullice, Oi one other of the 
luhiie o this rou t, by a 'oid )ur), m be 
i iij ir.elleil, leturneei, and Iworii by tht iaid 
flitiir , I ly 7^. 

y. M. clerk to C G. of, gentleman, 
maketh oath and futh, That he this depo- 
nent did, about four of the clock of the day 
ot tht date hereof, leave a true copy of the 
nut hereto annexed, at the office of Mr. //. 
>\ho acls ns .ittorney or agent for the above- 
n^med d^iendnnt, with the clerk of the faid 
Mr //. , and ciid alio nt the fame time leave 
thciti.itii 11 f^uiiiiitd CO V of the affidavit 
made Ov ttne above plaintiff, on his obtaining 
the liid iide, da ed the th) of 
» 7^3 ».An I this t ronent faith, That at the 
nmt of tnt lervict of lueli i iie, ht this de- 
ponent Iheistd unto the fnid iltik of the faid 
Mr.//, tht laid original lule hereunto an- 
nexed. 

1 ake notice, That a writ of i iquiry of da- 
mages in this t ll Ic w ill be executed at the 
fittings after this prtlcnt ^nm ) term, to be 
iS held 
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held *ic iVefttHiiifter-hdly in the county of 
Mtddlefex. Dated, ^c. your’b, 

Evidence on Inquiry. 

Upon a judgment by default in an afl'ion 
upon a promilToiy note, ora bill of exchange, 
bie lum due thereon is admitted, and need 
not be piovtd upon the execution of .i viit 
of inquiry, /t; Lculd 'ju,\, 2 IViis. i/;5. ; but 
it fliaii be jjiodiiced, to fee if any money is 
paid off. y.t. 1140. 

It thcie be judgment by default or con- 
f. Ilivjn, and the certainty of the demand ap- 
p ais upon iccord, the court may aflcG ua- 
mafcs vvithout awarding a writ of inquiiy. 
2 Sattnd. 107. And though the defendant 
will not confent to it, it does not iignify if 
the plaintiff confents. Ibtd. 

Upon the execution of an inquiry, tlic 
jury may give intereft on note, bill of ex- 
change, and money lent, and on an account 
Hated, and alfo on notes payable on de- 
mand, after it is made. 2 BlacK. Rep. 7G1. 
Barnes 228. 

If an atflion is brought on a policy of in- 
furance, or in covenant upon a leafe, or other 
deed, there needs no evidence of the exe- 
cution. 

The plaintiff in trefpafs for taking his 
goods, need not prove property in him, but 
the value only. Teh. 152. Da/. 9. 

The defendant lhall not give evidence of 
fraud in the plaintiff, for he has admitted the 
contiaiff to be as plaintiff has declared. S/r. 
612. 


A nf'te or \ 111 
need or Iv to 
be pro ned 
to thL ilii *-ijr 
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Judgment on a Warrant of Altoracy^ 

IT happens frequently, that after the de- 
fendant IS arrefted, the pU’ntiff, tn order 
to prevent expcnce, accepts a warrant of at- 
tornev for his demand, with a defeazance, 
payable by inftallments •, if it does fo hap- 
* pen, and the dcfenclant is in cullody, the 

fcllowirg role maft be obferved. 

Fnwttvnnts That nobaiiifior Ihcnif's officer IhaH 
ot'.i'iorpty 11 1, prefume re txa.l or take from any perfon, 
’jd^iutnt being in his cullody by arrclr, any war- 
uMiit be taken ** rant to acknowledge a iudgmfnt but in 
vl.irdoutii. the pielcncc of an actoiney for the defend- 
“ ant} which artornev Ih ill then fubl'cribe 
his name thereunto } which faid warrant 
“ 111 ill be produced when the faid judgment 
“ fhall be acknowled ^ed ; and if any bailiff 
“ or iheriff’s officer fliall hereafter offend or 
*' do court uvvnfc, file Hull be feverely pu- 
“ ndhed for fu doing.” R. li. 14^^ 15 

Ni^ttirntv “ That no attornc) ffiall f:om henceforth 
ii 'Icri' i^n ' tt ai. Jin ovv ledge, or enter, or caufe to be ac- 
y'uiiVfr im ** knowledged or entered, any judgment by 
*iiv attend- “ colour of any 'variant gotten from any de- 
-t.rtb«nas feodanr being under arreft, otherwife than 
afoRiiid. <( akirelaid.” /M. 

Hu-nt'.ef To prevent fiauds and im-pofitions in the 
'>'•'10' ‘01 execution of warrmts of attorney for confef- 
l.'Xn -in 10 “''d J'->dgrtic!its in this court, •• It is or- 
ba r.'ad to the That fiom and after the fifft day of 

pa ff th'.i, MicBiai >uh every 'u eh 'Warrant 

of 
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** of attorney Hull be read over by the per- 
“ Ion who IS to execute, the fame, or by 
fomc other perlon to hnn, before the cxe- 
** cution thereof , and that if judgment Ih ill 
be entred np upon any fuch warrant of 
attornc), which full be executed the hrll 
« day of Michaelmas term, and wh ch Hull 
“ not be fo read over as afor<.nid, luch 
** judgrrent, upon motion, may bt Itt afide 
“ as iriegular.” Ah tT. G 2. 

But if the dtfentimt hnnlclf be an attor- 
ftc\, or pradiies s iuch, it is fufficici r, 
tnough no attorney on his behilf be prelent. 
harnes 37. 

It IS not neceFiry that i \ arrant of attor- In prpfi.pceo*' 
corney to confefs i jiiaf»mcrt in this court, iwjvoi 
given by a ptrlon incLftodv, be executed m 
thepreknee of in attornv.v this couir, ifit 
be in the prefence of an nttornev of tlie ring’s 
Benchy It IS lufHcicnt. haiiLi 44 

NeVi-mber 1750, ‘ Deil.red by all nn bv s 
the judges in tl t Ireauin Clumber, thit*^^** v ' 

** if a wanint of '"•toinev to c ntcr judgment 
** be above 1 year old, ind under ten uarsteicdon n 
** old, leave to enter judgment may be old vvau n»o* 
** given by a ticiCiiy tut, but if the wir- 
<* rant be above ten yeaistld, the court irufl: 

be moved forltavi to cru r ji Igmcrt.’ — 

If the warrant of a torn^y be inder twenty 
years old, the coi mon aSdavic o^ ti die 
execution of the wtinnt, that the u he is 
unpaid, and the parties 1 vmg, is liu^iient 
for an abiolucc rule, bi if die abo c v« ar- 
rant be above twenty ycaisol 1, tneni'v niuft 
be to fliew caulc, and feiv.u on def,ndant 
Bathes ^ 1 , 


Mot O'* 
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judjjmcnt cn- 
trcd on an 
0I4 warrant 
of attorney on 
ailiclavit of 
defendants 
being alive in 
}amaica four 
months be* 
fere. 


PL intifTalu- 
natick.alhd 1* 
vitof the per 
fon who re- 
ceived the in- 
tcTcll lut- 
heunt. 


Affior to en- 
ter uj judg- 
ment, the 
warrmt not 
CXprCtling all} 
teim. 

Defendant 
di« d b fore 
tnc juogiiieiit 
entered, LlU 
good. 

Enured the 
day after 
death of de- 
ft, ndanc, I chi 
good. 
Warrant to 
enter jud ( 
ment at the 
fuit nf two, 
inotu n to en- 
ter judgment 
at the iu i of 
tiic lurvivor. 


SuDgment on a 

Motion for leave to enter judgment on a 
warrant of attorney after a year. It was fvvorn 
that defendant was living in Jamarca^ and in 
good health, and had been converfed with by 
the deponent the 13th of SepttrAber lad, and 
that the deponent failed from thence the 
17th of lafl; month, and ariivcd in London the 
15th of "Jafntary following: Leave gr.iiitcd, 
plaintiff having applied as foon as he well 
could. Barnes 256. 

On motion to enter uj) judgment on an old 
warrant of attorney, plaintiff being a luna- 
tick, did not fwear the money unpiid ; bur 
another did, who had received the iiiie'tell 
upon the bond for three year<-, cve-r fmec the 
jilaintiff was luiutick. Judgment entcieJ. 
Barnes 42. 

Motion in treafury for leave to enter judg- 
ment on an old wan ant of attorney, not ex- 
preffing any term or time, and granted, no 
caufe being lliewn to the contrary, hatne 

Defendant died before iudement w is fign- 
ei! but after the tirlt day of the term iii 
which it was figned, and held good, beeaulc 
all judgments arc from the liilt tla) of the 
term of w Inch they are figned, Ibtd, 1 1 . J uclg- 
ment on w'arrant of atiorncv, figned the day 
aft( r defendant’, death, rttulcd to be let 
afule. Barnes ? , 

Defendant ga'-c a winnt of attorney to 
enter judgtnciu at the fuit of plaincilF, yoha 
SliU and Sujutviab . fill tleceafcd. The judges 
in die Treafury gave leave to enter judg- 
ment at the furviving plaintiff’s fuit, upon 
his affidavit of the due execution of the war- 
rant 
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rant of attorney, and that the debt was un- 
paid, and the defendant alive. Barnes 

5i* 

Leave to enter up judgment at the fuit of 
art executor on an old \va»*rant of attorney i ^ .ter at the 
the words whereof extended to enter uidy;- 
fuent at the lint ot telrator, hts Letr^y r.int 
ciitor^y or adminjlrntcrSy Barnes 44 , but not 
if theic woids arc left out. 

Leave gt anted to enter judgment on an 
old warrant of attorney in XnJ admas term, 
on affidavit that defendant was living in /rt?- 
land on the i8th of ^epic/juy r precciling, as a 
rcalonablc length of time fordiftance. 

54 - 

If the wirrant Oi attorney is given to a to enter 
feme foie, and Ihc mirrics before jiKlgment 
is entered up, application muft be UijJe for 
leave to enter it up by thehufbuul and wife, a^tfrv^a^Js 
founded upon an affidavit proving their mai- Hi*me . 
li age. I lilc 3 B i .p i . 

if the judgment is lo be entcieJ up in h tr»rtn huw 
term, make the foUovving affiJavt, ir^groh 
it on i tieble fixpeiuiy Ifamptpapci, inulweai 
fame before a ludg^.. 

In the Common Bloas. 

jd n D.mu Plaintiff, 
and 

RuIatUBcnn^ Dcicndant. Ar^. ia\i, 

John Denny of llat-jirccty L^nduhy hofier, 
ihc above named plaintiff, and RuLt} d Buddy 
of the fame place, yeoman, feveraliy mike 
oath and fay. And rirll: th.s deponent 
Denn for himftif laith, That the above-named 
defendant kz/J /vAv; being jultly inden'-e 1 

UPU» 


I 
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unto this deponent, in the fum of twenty 
pounds, for goods fold and delivered, and 
work done (here fet forth the confidcration), 
didj in order to fecure unto him this depo- 
nent the famf, execute unto this deponent 
the warrant of attorney heieto annexed , And 
this deponent further faith. That the whole 
of the fatd twenty pounds is now juftly due 
and owing unto him this deponent, and that 
he verily btlieves the laid Ltchord henn is now 
living, he th s deponert having feen, and 
convcrled wuh him two days fince , and this 
deponent Ltchard Budd for himfclf faith. 
That he was prtient, and did fee the faid 
warrant of attorney executed by the faid de- 
fendant, and that the name Rtcbard Iinn^ fet 
and lublcnbed at the foot thereof, is of the 
proper hand-writing of the faid htchai a hem, 
and that he did fign, leal, and as his ad and 
deed deliver the fame, in the prefcnee of this 
depone nt, and that the name R. Budd fet and 
lubfcribcd as the witiiefs to the laid v srranc 
of attoi ncy, is of the proper hand-writing of 
this deponent. 

Before the judges go into court, fpeak to 
one of the fecond iii'*'-, vho will take you in- 
to tl e Treafury-ehamber, where you will 
move upon this afHdav.t for leave to enter 
up thcjudgmeiii. which will be granted of 
couife- , in the es 'ning draw up the rule at 
the leeonJaries j pay cj. and l.gn fudgment. 
lafacatioa. If ut vacation, take the affidavit to ajudi?e, 
who will grant an order for that purpofe, pay 
41. , prepare on a llip of parchment warnnts 
of attorney for the plaintiff and defendant 
thus, mentionii'g the teim. 




Middl fex, 
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MidilefeXi to wit, John Venn puts irt his 
place U, his attorney, againft Rkbari 
Femtf late of IFaftmi^fter, in the laid county, 
hofier, in a plea of debt. 

Middlefex, (If.) The faid Richard Fenn 
puts in his place J. B. his attorney, at the 
luit of the faid Joha Dcnn, in the plea aforc- 
faid. 

Then prepare judgment, which ia done by 
entering an incipitur of the declaration, on a 
double half-crown llampt paper; take the 
warrants of attorney to the clerk of the war- 
rants, who will fign the judgment paper 
(annex the rule thereto), pay Zd. ; go to the 
prothonotaries office, and the clerk will 
fign the judgment, and tax the colts ; pay 
figning, ^s, 4d , ; after this take out execu- 
tion. 

MtddleftXy Richard Fenn^ lateof/Zi^-l^^'^^fs^'O" 
minfiert in the faid tounty, hofier, was 
moned to anfwer John Benn in a plea. That, ett icd on 
he render to the faid John forty pounds of the toll, 
lawful money of Gfcat Britain, which he owes 
to, and unjullly detains from hin^; and there- 
tipon the faid John, by 6. 17. his attorney, 
complains, Fbat whereas the faid Rt bard, on 
the day of in the year of our ft's ‘'f 

Lord >783, to wit, at fVeftmtnJi.r, in thcti; ii,a. t. 
faid county, borrowed of the faid John the 
laid forty pounds above demanded, to be 
paid to the faid John when he the faid Rich-^ 
ard fhould be thereto afterwards requefted ; 
yet the faid Richard (alcliough often requeft- 
ed, &r.) hath not yet paid the faid forty 
pounds above demanded, or any part there- 
of, to the faid John, but he to pay the fa,iK, 

G g o; 
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or any part thereof, to the faid "Johni hath 
hitherto wholly rcfufed, and ftill refufesj 
wherefore the faid John faith he is injured, 
and hath fudained damage to the value of ten 
pounds, and therefore he brings his fuit, 
isc. 


JoV^gmcnt by 
iii^l dKiU 


iiptud lUe 
I -ih N ‘vtm- 
ber, I7bj. 

Meicw 

I f bv non (Vni 

informatui. 


And the faid Richard^ by Jofepb Bruce^ 
his attorney, comes an€ defends the wrong 
and injuiy, when, Csfc. and fays nothing 
in bar or preclufion of the faid aflion of 
tlie laid John, by which the faid John re- 
mains therein undefended againft the faid 
Richard i therefore it is conjidered^ That the 
faid Join recover againft the faid Richard his 
faid debt, and alfo 63^. for his damages, by 
occafion of the detaining the faid debt by the 
court here adjudged to the faid John by his 
aflentj aiid^the faid Richard, in mercy, 

To the end of declaration ; And the faid 
Richard, by Jofepb Bruce his attoi ney, comes 
and defends the wiong, and injuiy, when, 
v-'i. ; .'nd the fame attorney of the laid 
fays, That he is not informed by the 
fi; I kuhard iiC Any anfwer to be given for the 
i 0.1 '<.iL/d in the prtir.ifes, nor doth he fay 
an’ thin;, u> bar oi preclufion of the faid ac- 
tion of tlic faid Jch.i, by which the laid John 
remains tin rein undefended againft the faid 
A’ ! a i, : Il'Ci cjoi e it fj corfukicd. That the 
1 .id jdn rcco .!• againft the Ihid Richatd 
a*. Ill th' other iudgmeni). 

Bi t :f the dcKudant gives a bond with a 
v*ariin..ol ittor: y, then voui affidavit will 
and mull be thuu. 


la 



ajS^aitanf'bf ^m^nep. 

In rhc Common Picas, 

7 * Plainti.Tj 
anJ 

C. D Defendant. 

J. G. of, ife, the above-named plaintiff, .Affidavit of 
and J, i\ of, tSc. Gentlemen, feveraily make mouoy being 
oath and fay, firft this deponent 7. G; doe oh bond, 

foi himfclf fiitt^Th It *he above defendant 

and ftands juflly indebted unto him this wananc ofat- 
deponent, in the fum of coo/, upon and by totney. 
vhtue^of a certain bond or obligation, bear- 
ing '..date the a III day of 'famary lad pad, 
entered into bv the faid defendant to this de- 
ponent in the penal fum of 4O0'. conditioned 
for mahin.g void the fame on payment of the 
J'lm of 00c/. and intt red for the fame, after 
the rate of 5^ prr lent. psr annum, on the 6rh 
day of ‘Ju^y lad pad, and allb the fum of — 
fir intered thereof; And for the better feciii- 
iiig to tliii deponent the payment rhereof, 
til': fai'i C. D. dkl, on the fame d ly ir J 
year, tnrer into and duly execute the \\.<i • 
rant of ..-torney h'ltto annexed; And tii, 
d poii'nit further faith, That he vcnly be- 
liev.'s the f.ud defendant is now living, he 
this cltponent having feen and convers'd wirn 
him two days fiiice : And this deponent y. P. 
for liimfelf faith. That he was prefent, and 
did fee the wairant of attorney hereto cf'- 
nexed, duly executed by the faid defcnda.a, 
and that the name C. D. fet and fubferitK tl 
at the foot thereof, is of the proper hand- 
writing of the faid defendant C. D. and tn::t 
hedi-^l fign, feal, and as his adl and deed de- 
liver the lame, in the prcfcnce of this dep.j- 
lent; and that the name J. P, fet and lub- 
G R 2 I'cribcd 



|[;if 2 3'uS0ment, &c. 

fcnbed as the witnefs thereto, is of the proper 
hincl-writing of this deponent. If you enter 
up judgment on a bond and warrant of atior- 
nc}, declare on the bond only, and enter up 
the judgment thus: 

judomcnt by And the fiid C. D. by K his attorney, 
confieilionin comes and defends the wrong and injury 
debton Lend That^pt cannot deny 

the fjid a£l;ion of the laid y. G. nor but that 
the laid wt iting obligatory is the dee ! of him 
the faid C. nor but that he owes to the laid 
the faid 400/. in manner and form as the laid 
JudRTicnts y. hathabpvedeclaredagainfthim : Itulhere- 
da*' of /<?/ e conf, loedt That the laid 'J. i ecover againll: 

the laid C. his fud debt, and alio Gy. f ii his 
damiacs, which he hath luftaitud ,s wtll by 
oicafion 0/ the d.ii iiipj thereof, a-. f«r his 
colls and charge, by him about his lutt in 
this Lt halt expended, adjut^cd by the court 
here to the la.d J. by his allcnt, and the laid 
Mercy. i/. in meicy, £r<. 

3la6smettt0. 

F or a judgment by ml dint in debt, or 
non ! I mformafust fee t.tle Jvdinn,! t on 
IVnnan* <} Itloiney. p. 450. 

Jfodgmentby \nd the laid Rut. trJy by J. 7 . his attoi- 
ttgntvitac conies and def nJs the wrong and in* 

■utnmMiZi . when, Cr.. and lays. That he cannot 

del V the faid iTiion of t ic faid Jobn^ nor but 
that Iv d’d undcitake nd promife, in man* 
iiLi ai d form as tlie laid John hath above 
thereol complained againll himj nor but that 
the faid Join hath luRained damages, by oc- 

caiion 
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cafion of the nonperformance of the faid fe« 
veral promifes and undertakings, ro 20/. as 
he the faid John hath above in his faid decla- 
ration fuppofed i and hereupon ihe’faid John 
prays, That the faid damages fo acknow- 
iedged, together with his expenccs and coih, 
laid out by him f|but his fuit in this behalf, 
may be ad)udgcd to him, ^c. // joJgment 

co}.fidircd. That the ft’d John recover a gainfl. 'gneJ ivth 
the faid litcbardKxi damages aforefaid, fo by 
him in form aforefaid acknowledged, and alfo 
ic'. for his cofts and charges by the court 
htre adjvidgcd to the faid Johnt by his af- 
lent, which iaid damages, in the whole, 
amount to jo/. and the laid RuhiuJ, in 
mercy, fifi. Morv-v. 

And the faid C. by J. K. her attorney, 1 h.- li!;e 
comes and defends the wrong and injuiy, an 
when, c-f. and fays, That fhe cannot deny 
the faid action of the faid , 1 . nor but that the "* 
i lid bond ii till deed of tlielaid A. nor burthac 
Ihe the laid C. aJminilhatrix as aforclaid, de- 
tains fioiii I he laid A> the laid 100/. in manr.er , 

and form as the laid A. hath above complain- 
ed againft her j Iherejore it is coiifidcttd, That fudgment 
the laid A. recovti againfl the laid C. 
nillratrix as aforelaid, his lud debt, and alio 
fah lOJ. for his damages which he Inrh luf- 
rained, as well by occafion ot the detaining 
the laid liebt, as for his eofls and cIk rgas by 
him about Ins fuit in thi» beiulf n Ini, 
adjudged to the faid A. by Ins allent, r) be 
levied of the goods and chattels which were 
of the faid h\ at the time of Ins ilcath in h^'i* 
hands to be adminiftered, if Ihe hath fo much 
G g 3 tiKiLOi : 
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Mercy. 

The like 
^«dgnieDt 113 
cafe. 


Judgment 
fiiiv.d 
dav of 

1735- 


thereof ; and if the hath not fo much thereof 
in her hands to be admini(lercd> then the fiid 
6/. lOJ. being the damages, cofts> and charges 
aforefaid, to be levied of the proper goods 
and chattels of the faid C.i and the faid C. in 
mercy, 

And the faid C. by her attorney, 

comes and defends tlie^ong and injury, 
when, fsfr. and fays, That Ihe cannot deny 
the faid aftion of the faid /t. nor but that the 
faid in his life-time, did undertake, and 
promife, in manner and form as the faid 
hath above thereof complained againft him, 
nor but that the faid y/. hath fullained da- 
mages by reafon of the not performing the 
faid promifes and undertakings to 25/. as the 
faid //. hath above fuppofcd.i and upon this 
the faid //. prays judgment, and liis dama- 
ges fo acknowledged, together with his cods 
and charges by him about his fuit in this be- 
half expended to be adjudged to him]^ or. 
'Therefore it is con/idereJ, That the faid .'I. re- 
cover againlt the faid C. adminillratrix as 
aforefaid, his faid damage.-., fo above ac- 
knowledged, and alfo fa/. loj for his cods 
and charges by him laid out about his fuit in 
this behalf, adjudged to the faid A. by his 
alTent, to be levied of the goods and chattels 
wliith w'cre of the faid F. at the time of his 
death, in her the hid C.’s hands to be admi- 
nidcred, if die hath fo much thereof in her 
hands to be aJminidcred and if ihe hath not 
fo much thereof in her hands to be admini- 
ftcreJ, then the faid 5/ lor. being ilie cods 
gnd charges .aforefaid (0 adjudged to tiie faid 



A. to be levied of the proper goods and 
chattels of the faidC.j and the laid C. in 
mcrcy> C, Mercy. 

Enter the declaration, and pUa of plene ad- Jidyment of 
minillravit j and hereupon the faid A. in as 
much as the faid D. does not deny the faid *'*'^*‘ 
action of the fai# A. but admits it to be Vide Clifl't . 
true, that flie, the faid D. ha<^h not any-^^'""' 4*9^ 
goods or chattels, which were of the faid J. 
at the time of his death, in her hands, to be 
adminiftered (except goods and chattels to 
the value of \col. as atorefaid), he, the faid 
A. piays judgmenr, and his damages, on 
occafion of the non-performance of the faid 
feveial promifes and undertakings, to be le- 
vied of the goods and chattels fo remaining 
in the hands of the faid D. un adminiftered 
as afoiefaid, and of other goods and chattels 
■which were of the faid J, at the time of his 
death, when, after final judgment in this 
refpeft, they ftiall come to the hands of the 
Aid D. to be adminiftered j therefore it is 
confidered, that the faid A. recover agaiuft 
the faid D, his damages fuftained by reafon 
of the premifes .tforefaid, to be lo levied ; 
but becaufe it is unknown to the court of 
our Lord the Ki.ig now here, what damages 
the laid /. huh fuftained by reafon of the 
pieniifes afoulaid, therefoie the IhciitF is 
commanded, that by the oath of tw'clve 
honeft and lawful men of his bailiwick, he 
diligently inquire what damages the faid A. 
hath fuftained by means of the premiics 
aforcfaul, as for his cofts and charges by 
him about his fuit in this behalf expended; 
aud that the inquifirion wliich he fliall thcie- 
G g 4 upon 



upQD titke be make appear to dvr jufttces ac 
IVefitninJicTi on the morrow of All Souls, un- 
der his feal, and the ieals of cbofe by whofc 
oath he llull take that inquiQcion j the fame 
dav IS given to the parties atorcfaid> Cd’r. at 
which day came here the laid /. bj his faid 
attornt), and the Iherihr, to wit, If . K, and 
L. M. Flquires, fl’cufF of the laid county, 
recuin a cettain inquil'ition by him taken, 
Cff. on the day of in the 

twenu third year of the reign of oui laid 
Lord the now King, by the oath of twelve 
hone I. ind lawful men of his bailiv ick, b> 
wh ch It IS lound, that the faid A. hath lul- 
tained d m tges by leafon of the piemil^ , 
ovei iiKi above his cods and charges by him 
J f ' t n t\puiiitcl, to 150/. and for thole cods and 
'nq lilt charges to '’Or. 1 hiiefoie it is confidered, 

tot I itroj recover againft the faid D. 

Ln 1 hii dsinges afortlaid, by the inquifiition 
thei. it> iiafortliid ibove found, and alfo 9/. tor. loi 
=■ j“ ■ hu, ia d cods and charges, by the coure 
^linta)n^t ^crc adjudged of increife to the faid ^ 1 . by 
front y, his aflciit , which d images in the whole 
a h u h ih^. amount to 159^. tot. to be levied of tin 

thc( 1 "t '«trc of the ftid 

ft I ih’er/ii. , /• the time ol his death, when luch good^ 
bu» VIC .ind chattel, Ihsll hereifter coniC to the 
all me , hinds of th' laid D if lo much tiiereof 
\ CO I c to ti ^ hands of the fiid D. to 
uirj loV kc l-c idminiliered , ai d if Ihe hathaiot fo much 
thecoi'w It tlvicof, i. . as in p. 454. 
olthtpenJ . J h i nidgnent is nrlt ligntd on a treble 
la. 1 ampt piper (notice mull be given in 
tit uliul way to eyerute the inquiry), and 

tl £ 
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SfflQsmottjir. 

the plaintiff*s debt mud; be proved before 
the flienff. 

To the end of the demurrer hook. At Jjdgmeni ^ 
w ijich day, before our Lord the King, at demuner tj 
lyejiminjlerj came the parties afoicf aid , and "***'“' 
hereupon the premifcs being feen bv the faid ‘ ’ 
court, and fully underftocd,*it appears to 
the lud court here, that the laid plei of the 
I lid // by way of reply to the laid plea of 
the liid C. and the matters therein con- 
raiiicd, are fufhcient in law foi the laid A. 
to h-ve and maintain his faid aftion acauift 
t c litd C as the faid A hath above al 
led cd, for which the faid A. ought to reco- 
ver ms damages by occafion of the pre- 
m *(.s , but hecaule it is unknown to the 
court of our I ord the King, now he c, v i it 
dam-^ges the I ud A. h uh lull ntd by tl e 
nitons aforeaid, the fliciihs an commandtd 
(is in a judgmtnt by delault). 

I imi all the potcedint^ to the end ff|ul meit 
the nine, then go on thus At whith da) mti n of 
conits here the hid C. by his hi 1 ■’ttor '* 

1 ev , and the i iid A. (ikhou^h loli i i ^ 
cik^) concth not, .1 J ita,j]t''ri > fo 
tlic court htie, that the i id A Int 1 i c cct- 
t 1 to bnnff the illue above joined on > jo 
tf td, according- to the touiit ind } 1 1 ice 
of tie hid court , thtrL^n*, acc uin t> 
tin fotm of the llatute n lu''h cuC i i. 

It cl piovided, It cr fi o /, I ^ the. 1 u 
conit hire, tliat the hid A. tile irthii 
Ly Iuj laid wiit, but thu he an i I is p'ci' 
to polcciite, to wit. Joint Doe ind A// I 
Aft, be m mere) , lAc . , and that the d 

' ^^0 thereof without da) . mdi^ s r 

a I ' r d, 




cfftf/idereSy that the faid C. recover againft 
the laid 14/. 10 j. for his cofts and 
charges, by him, about his defence in this 
I behalf fuftained, adjudged by the court here 

to the laid C. at his requeft, according fo 
the form of the ftatute in that c ife made and 
provided j and that the laid C. have his exe- 
cution theicof, ftff. 

jnHjm'Tt on y\(; which dav here 

olr.uIti*'e- <^ome the parties atorefaid, by their attoi- 
coni, on.i nics afoitf.ud} and the laid C,D. hath not 
rolitoi-ro. here in court the record of the liul )udg- 
**‘''^‘* incnt by him above in h.s plea afoielaid 

r.liedged, but mahts default cf producing 
the laid record, 7 / it is conJiihreLty 
that the faid /. oi'g it to rec'ov'cr his d i- 
tnages by rculon of the picii.ifes; bur be- 
caufe it is unknown to the court here wh it 
damages the faid /I. li ith fuftoined by the 
n.eans aforefaid, the fiieriff is commanded, 
that by the oath of twelve good and law- 
ful men of his bailiwick, he diligently in- 
quire vvliat damages, iJi. ( s in a judgment 
by default). 

Retrav Jii’tiy of a reit^'ut after pi i pleaded, and 

cafe. a conb 'lion given, 01 ri'tJa in f 

At v/hirh day came Jiere the pnties afore- 
iaid, by their attoriiics rifotefaid ; and hcie- 
Uj on the laid C. rtliriquifhes his fxid plea 
bv hi n abn,. 1 !c h d, and faith. That he 
caniior ekn i!k l.'id ailioii <1 theind/j'. 
nor biu that ' c did undernkc in 1 pro.riife, 
in m 1 .nei ai.d form as the fiid J. hatn 
above conipl lined agaii ll him; nor but 
that the hiiJ h.uh lullained lianages, by 
occafion ol’tnc uon-peiioimaticc* of the fa d 

kvtral 



fev^ral promHes and undertakings, to zo/. 
as he, the faid A. hath above, in his faid 
declaration, fuppofed : and hereupon the faid 
A. prays, that the faid damages fo acknow- 
ledged, together with his cofts and charges 
laid out by him about his fuit in this be^i^f, 
may be adjudged to him. Therefore, 

(as in a judgment by confeflion). 


oErttttttons. 

r'l^O be ingrofled on a zj. 6i. ftampt 
X parchment, and to be figned by the 
prothonofaries j pay 4^/. each, feal 7</. and 
if a tcftatunii ^d. figning, feal i/. 2d. 

If the judgment be in debt on bond, levy 
the money due to plaintiff, with all the ex- 
pences of the levy, Jberiffs poundage and o£i- 
lers fees, which is taken out of the penalty. 

If it be levied upon a judgment in cafe, 
then only levy tlie damages recovered with 
the cofts ; in tins cafe, add the cofts to the 
damages rcco\ cred, and they are all lalhd 
damages in the 

There ought not to be two executions C-nnot be 
cxifting at the fame time •, but you may 
have a ji. fa. firfl, and if the Iheriff does not 
levy to the amount of the debt, or damages 
recovered, you may have a ca.fa. for tl'.e re- 
fidue ; in fuch cafe, the Iheriff fiiould return 
the fi.fa. and the levy thereon firfl, winch 
ought to be recited in the ca.fa . ; but it lie 
docs nothing on the Jf.fa. then there is no 

ncceility 



ncccflity to take notice thereof in the <a. fa. 
of its having iITued. 

An thau may had after zfi./a. but if 

be had after a once the body is taken, there cannot be a fi. 

fa. or ekgtti for {he body is deemed the 
higheA fatisfaiflion the plaintiff can have. 

•To be fued 'I hefe executions muft be fued out within 
out within a a year and a d<^ after the judgment figned ; 
W.II and a actounted from tlie 

daj of fi'^ning the judgment. Barms 197. 

But it It be taken out and returned within 
the ytai, thtic needs no jiirefactus before yon 
fuc outanothtrj and 11 isufual to awardthefirtt 
on the roll with the Iheriff ’s return thereon. 

Ca. fa. in debt. The hk' ’« cafe, 

iiectg^e the Third, Gi.erge the Third, 
by the grace of Gtd, of by the grace of Gcd, of 
Great htttu n, hrarcey Great bntatr. Frame., 
and / a-Zj;;./, King, de- Znd Ireland, King, de- 
fender of the faith, fender of the fiitii, 
i^i. To the Iheriff of i^c. To the fhcrirfs ol 
M'ddhflx, Greeting, 7 greeting: We 
We command you, command you, That 
that you take C. D. youzxKe B c'ardlenj, 
\,\tco{ ll'ejl»atjter,\n 1 itc of I emisv, yco- 
your county, yeoman, man, if he be foun i 
if he be found invour in your b. ftiwick j and 
bnliv.ick; and him hup fafely keep} fo 
f ifelv kt I n, fothai «.u that you mpy ha\e Si^> 
may have' his boil) L»e* body befoie our jul- 
fore our jufliccb at ticcs at / ^e rrvjser, 
U e!!tn< tiller, on tiic on the lonr o'v of //7 
moi'iuw Ol J'»6VHh,to to»ls, tu f. ti ly 'J'lln 
fatisfv /f. 5 . of 2,100/. Dtna 500^.} vih.ih 
\vhich tlie* fail! J. B. were a-’i'i'' lo r n 
lately ImJ 





Jitely m our court, 
before our juftices ac 
ll recovered 

him , and aifo 
hxty- three Ihillings, 
which tnourlaid couit 
were adjudged to the 
fiid A. for his dama- 
ges which he had by 
occafion of the detain- 
ing that debt, where- 
of the laid C D. is 
ronvifted; and hive 
there this writ. Wit- 
1 els, /ILxvjti } Lord 
/ oui^I hotou^Oy at U tji^ 
the 9th d 1*1 of 
ftdyy in the twenty - 
third ycaro^our reign. 
/. N \0} . 

levy 653 /. ^s. If 
/ dei pound igCy ojfiurs 
, us, and all otbet ina- 
^ ill \p01cis, 

la toienant. 
tor his damages, 
which he had, by rea- 
ion of a certain breach 
covenant, made be- 
tween the laid John 
ind Rscbaid, whtreof 
the laid Ricbaid iscon- 
vifled, isle. 


faid Jobtt in odr faid 
court, before our juf- 
tices at Wefimt> fiery 
for hts damages, which 
he had, by reafon of 
the non-performance 
of certain promifes and 
undertakings, made 
by the laid Rtclai d to 
the faid Join it Lon- 
don, whereof the laid 
Rtcl atd IS convuied , 
and have thctc thio 
writ, Witntls, yf/n- 
(ndt/ lord / u^lh ~ 
roit^h, at ll tjhnnl^ t, 
the 9th day of fuj, 
in the twenty tnird 
year of oui icui^n. 

/. Ni^on. 

I czy tl e uhol . 


hi ejtfJmentfordamag 
1 or his damages, 
which he had, bv cc- 
calion of a ceitain 
trcfpalsand cjtftment 
of farm, done to t) e 
liid John, by the fi i 
Richard, at f . in youi 
county. 







3 * rgfpafs and g^ault. Reptevirt. 

For his damages* Fur his damages* 
•which he had, by oc- which he had, by oc- 
cafion of a certain cadon of the taking 
trefpafs and a0auic, and un]ud:ly detaining 
made on the faid jfgh/ the cattie of the faid 
by the faid Richard, at 'John, at in a cer- 
JVeJimtnfter, in your tain place called the 
county i whereof, f^e. H. in your county ? 

whereof, fjrf. 

‘trefpafs. For iLords. 

For his damages. For his damages, 
which he had fuflain- which he Ii id, by oc- 
ed, by occahon of a cadon of the Ipeaking 
certain ticlpais done .’nd publifning certain 
to the faid Jo^ i, b/ faife and Ica.idalons 
the faid Richard, nt I . wolds by the fj'di?/4^- 
in } our county. ir? v/ the laid y<.hn, at 

I ondci, in your baili- 
wick, whertof, fJc. 

lot ihe deft*da'!t. On a rov.f .t 

'fo latibty R"il ’rd To fansi^ Ri ! '<id 
lenn 141. icj. which Fnn, 12 . lof. vhict 
■were adjudged to the were adjudged to ilie 
faid Richard in our faid Pahen. in o\ 1 
court, before our juf- court, before our jul- 
t ces at U t 1 minjic.r, tices., ar TPepmtde', 
tliro’ the difcr< non of thro’ the difcretion of 
the nid juiliwt , ac- the fiid |olhres, at 
coid.rg to the form cording to the forii"* o 
o' the ftaci '"e 1 ■> fuch tliePi mite in fuch tiic 
i ’fe n.ide and pro- irit'e and p'o’/idcM, 
viiitd, for his coils for his cods and cit ir- 
ancl charges by him wl ich hi hath luf- 
laid out aboi t his dc- tamed b\ 'calon 

fence, i',t 



fence, in a certain pka the fallie claim of the 
of trefpafs, on the faid Jehnt in a certain 
cafe profecuted incur pleaof trefpals,oo the 
faid court, by the faid cafe profecuted in our 
Jcbn againft the faid faid court, by the faid 
Richard-, and have you ‘jnbn againft the faid 
there this writ. Wit- Richard-, and have, 
nei^, bi/ c* 

In a penal aSion. Fcr an admmftratcr. 

To fatisfy us and To fatisfy Jiit’ 
Jc’n Denn, who fues Z?cw», adminilirator oi 
as well for us as him- all and lingular flic 
lelf m this behalf, goods and chaftK, 
450/ debt, which the rights and ci edits, 
laid who lues as which wcic of yat.us 
aforefaid, inoiii couit, //'re/;, dec< afed, who 
before our jiiHices, died in'vlL’te, lor 
recovered againft the 100c/. debt; and »Iio 
faid Ktihard (that is 16/. los. for li'S di- 
to fay), one moiety mages, which he lui 
thereof, to wit, 2^5/. taintd, a^ well 1 oc- 
to the laid who cafionol tlicdeiaining 

foes as aforclaid, to the laid debt, as lor 
his own proper ufe, his expences and Cv'hs 
and the other moiety laid out by him ii. 
thereof, to our own prolecuting the faid 
pi Opel iile, according lint; whereof the lai 1 
to the form of the fta- Richard is convidcd, 
tute in luch cafe made L^c. 
and provided; whereof the faid Richoid u 
convnftcd; and have theie, Csfr. 

If the execution be taken out after a ja 
then, after the words, “ -u/hereef he .j c r- 

vi£led-," fsy, ** And whereof in our fa.i.i 
« court, before our jufticcs, it is conhdered, 

“ iLaC 



4^4 etiwtiMii 

That the faid John have his execution 
** againft the, faid Richard of the debt and 
damages aforefaid, by the default of the 
“ faid Rtchord\ and have there this writ. 
« Witnefi, 

If the defendant is not to be found in 
the county, where the venue is laid, you muft 
tiien fue out a teftatuntf which is generally 
done in the firft inftance (tho’ properly a 
Vtd* Barnes ca. fa. ought firll to ilTuc to warrant the tef- 
***“ tatum)', the form of which is as follows ; 

Tej!atnmca. Geor^c, &c. (t 9 the end of the firft writ, 
ja, “ convtUed)." And our faid IherifF of Middlc- 

fex, at a certain day now paft, returned to 
our jullices at IVift/iitnJi r, That tlie faiJ 
Ruhard was not found in I. is bailiwick 5 
whereas it is teflified 111 our faid court, Tha*' 
tlic fuid Ruhard lurks and wanders up and 
down m your county} and have there this 
writ. Witnefs, iftc. (pay figning at protho- 
notaiies 8d. fcal is. id.) if no ca. fa. firll: 
fued our. 


f ieri Tat ills. 

T O be ingiofled on a is. 6 d. flampt 
parchment, figned by the prothonotaries, 
and i.'xlcd •, and is to itTue only in the county 
where the venue is laid. The ftationers have 
them ready printed. If it be into another 
county, it is called a Ujlatum. 

'Teflc. There need not fiftu>i days between the 

tefie and leturn of any la. la, or fi. fa. {^ex- 
cept againjl oatlor tn outlawiyl . Stat. 13 Car. 3. 

f. 2 . y. 7> 

8 If 



If it be fued out ih tem time, t^e the 
vnt thcjfr;^ ifcy of the term (although the 
judgment is not iigned till /i}ttr days after); 
if out of term, tefie it the laji of the term. 

By Stat. 29 Car, 2. the goods are bound 
only from the time of the delivery of the 
writ to the flieriff ; but lands arc bound from 
the day of the judgment. 

It may be lued out againfl: peers as well 
as others ; and if all the money is nut levied, 
the writ muft be returned before a fcLond 
execution can be made our, becaufc the le- 
cond is granted on the deficiency of.the firft. 

!iaR, 

A fieri facias being executed fnudulently, 
a fi. fa at the fuit of anothei afteiw'.rds 
lhall Hand good, and be prefcritd. i It'.a. 

44 * 

The Iheiifr, that began the cxecuMin, fliall Sbei 'i vU 
end it, tho’ he is our of ofiire, un rS- 

and may fell goods after he is out of his ol- f'' ** 
nee, without s.%enattiont txpofus, I..ord K/iy'ia, 

990. 

If the Ihenff return, Tnit he has levied 
the goods, and that they rcmani in fi s hands 
for want of buyers, and he coiuuuit s in ofice, 
a %enditiori exponas ifiut s to make la!e tht > et S 
by which he is tomptiltd t > mrke lale Ir 
he be out of office Lcfoie he makes fale, 
then fuc out a dijUti za > diiei?'td to the new 
iberiff, to diftrain tlie o!d flierifT to itll ; 
whereby he is rompellalde fo to c o j or you 
may UiOveTor ifTucs againtt h.m to the value 
of the goods. 6 ilW. 295, 2 6. 

On a fi. fa upon a judgment agunft one 
partner, the llurifi imy t ke t' e goods ot 
H h both, 



bbtH, t1x« vendee Iball hatft i moiety 
in common with the other. sty* 

If a man died in execution, formerly his 
executors were no farther chargeable ; but 
ttow, by Sfaf. a Jac. j. e. 24. “ tbo* he dd'ite 
in execufim, yet the plaintiff may have art 

S '-nji bis lands f gcod^^ and cbat- 
:he judgment muft be leVived 

ibate by the plaintiff’s death ; 
muft go on to execute his 
!. L. 6? Eq. 225. Salk, 322. 

A landlord h entitled to a year’s rent in 
the cafe of an execution, without deduc- 
tion, and the Ihcnff muft take care of him, 
8 Atm, c, 14. f, I. { but a ground landlord 
cannot come in for a year’s rent on an exe- 
cution againft an under leifee ; for the fta- 
tute only extends to the immediate landlord, 
5 /r. 787. } but the landlord muft give the 
Iheriff notice, or he is not bound, i Str. 97, 

Ft. fa. in calc. Ft. fn. in debt. 

George the Third, George the Third, 
To the Iheriff of &c. To the Iheriff of 
CloKcefterfinret Greet- Mtddlefex, Greeting : 
ing ; We command We command ybu, 
you, That \ ou caufeto That youcaufttobe 
be levied of the gtxj'U levied of the goods 
and chattels in your and chittels in your 
bailiwick of C. D. late bailiwick of CtD, late 
of Glouccfiery in your of li?'* in your county, 

, county, yeoman, 50/. yeoman, as well as a 
^%hifch A. B. in oor certain debt of 60/. 
court, before our which A, B. in our 
juftices court. 



}ufticcs t« court, beibco ourJaf- 

ftcTi recovered agamft tices, at 
him, for his damages, recovered againft him, 
which he had, by and alfo 63;. which 
means of the not per- were awarded to the 
forming certain pro- laid /f. 5- in our faid 
mifes and und^rtak- court, for his dama- 
logs lately made by ges, which he had, by 
the laid C. to the laid occalion of the dcuin- 
£. at Gloutejtert in mg the laid debti and 
your county , whereof have you that money 
thefaid C. isconvifl- betore ourjulbces ac 
ed • and have you that Wtjimtitjltrt on the 
money before oui juf, morrow of All Seulsj 
ticcs at WeftmtHfier^ to render to the faid^. 
on the morrow ot All for his debt and dama- 
Sauka to render to the gcsaloicfaid, whereof 
faid yf. B‘ foi his da- the laid C. is convi^- 
tnages aforefiid , and ed ; and have there 
have there this writ, this writ. Witnefs, 

Witncfs, Uc, {jfr. 

If after a fcire facias : after the words, 
whet eaf the faid C. is convsiied” fay, '•'•And 
whereof it ts conjidered tn our fame couti, 

** ^bdt the faid A. have bu executt m againji 
” the fatd B. of the debt ahd damages aferefatd, 
h/ the default of tht fatd B. , and bate there 
** thu writ," Witnefs, &■(?. 

If in affauU, fey, « for lus damages, by The like m 
reafon of a certain trefpafa and alTault, alTauU. 

*“ lately committed by the laid C. on the 
laid A. at Weflminfier, in your county.** 

If ,u covenant, ** for his damages, which Tne like i« 
" he fuHained, by reafon of a certain breach cotenant. 

H h a ** of 



4iR 

^ *• 6f Covenant made between thcTaid C and 

“ the faJd jr 

^ like in For hts damages, whfcft he fuftaf nedi by 
lament, realbn of a certain treljiafs and cjeAmenc 
committed againfl: the laid j1. by the faid C, 
at F. in your county. 


Tejiatumfi fa in cafe. 

GeorgCt &c. To 
the Iheriffb of London^ 
greeting: We com- 
mand you, Thit you 
caufe to be levied, tfr 
( tb the end of tie h, ti.) 
whereof the laid C. i!> 
convifted : And our 
fhefifF of Mtddlejtx, at 
a certain day now pafl, 
fent to our juftices. 
That the faid C had 
not any goods or chat- 
tels in his bailiwick, 
whereof he could caufe 
to be levied the dama- 
ges aforefaid, or any 
part thereof : Where- 
as It IS teftided in our 
fame court. That the 
faid C. hath fu(Hcient 
goods and chattels in 
your bailiwick, where- 
of you may caufe to 
be levied the damages 
aforefaid, and every 
part thereof} and have 
there this writ. Wit- 
nefs, 


T tjlatum fi. fa, in debt. 

Cioige, To the 
fheriff of Mtddlefext 
greeting, t?f. {to tie 
end of tie h. fa.J 
wl ereof the faid C. 
IS convifted • And our 
IherifFs of I jidon, at 
a certain davrfiowpaft, 
fent to our jullices. 
That the fiid C. had 
not any goods or chat- 
tels in their bailiwick, 
whereof they could 
ciufe to be levied the 
debt and damages a- 
forclaid, or any part 
thereof : Whereas it 
IS teftified in our lame 
court. That the faidC* 
hath fufEcienr goods 
and chattels tn your 
baihwickjwhereofyou 
may caufe to )b« 
vied the debt and da- 
mages aforefard, and 
erO^ part thereof } 
and Have you there 
this writ. Wiinefs, 
Uc, 


A Non 



A Non eaittas 

George, ^c. To 
the ihcriff of Norfolk, 
greeting : We com- 
mand you. That you 
omit not, by reafonof 
any liberty in your 
bailiwick ■, but that 
you enter the fame, 
and caufe to be levied 
of the goods and chat- 
tels in your bailiwick 
of C. D, late of, 

(lie fa, re as a fi. fa.^. 

lejlatumfi. fa. into 

Dutiam, in cafe. 

George, To the 

•Reverend Father in 

God, by di- 

vine Providence lord 
bifhop of Durham, 

greeting ; We com- 
mand you. That by 
our writ, under the 
feal of ypur bifliop- 
rfck duly to be made, 
and to the fhciifF of 
the county of Durham 
to be dtredled, you 
command him, that 
of the goods and chat* 
teli of C. Z). late of, 
fSc. in his bailiwick, 
he caufe to be made 
50 ^* i 


Ipt.fa. forthi; r90du$ 
indent. 

George, kSe, greet- 
ing : Whereas (to tbf 
end of the frji fi. fa.^ j 
and you at that day 
returned to our juf- 
tices. That by virtue 
of that writ to you di- 
refted, you hadcaufed 
to be made of the 
goods and chattels of 
the faid C. the ium of 
40/ part ofnhe debt 
and damages, in the 
laid writ mentioned; 
which money you had 
ready at the day and 
place in the writ men- 
tioned, as by the faid 
writ you was com- 
manded , and that the 
fiid C. had not any 
other, or more goods 
or chattels in your 
bailiwick, whereofyou 
could caufe to be le- 
vied the refidue of the 
faid debt and dama- 
ges, or any part there- 
of } therefore we com- 
mand you, that you 
caufe to be levied of 
the goods and chattels 
of the fiid C. in your 
bailiwick, 6,/. 3J. re- 
n h 3 fidue 



*0/ . i which B. 
lately in 6ur courts 
before ourjuftices, at 
Wejtmnficr^ recovered 
againft tum^ for his 
damages, which he 
had, by means of 
the not performing 
certain promifes and 
undertakings, lately 
made by the faid C. 
to the faid at 

Wejlmtnjler, in the 
county of Middle jex , 
whereof the faid C. 
was convifted j and 
have you the faid mo* 
ney before our juf- 
tices at IVefiminjUr^ 
on the morrow of All 
iioAsy to render to the 
faid A. B, for his da- 
mages aforefaid : And 
our IherifF of Middle^ 
f<Xy at a certain day 
now paflr, returned to 
our faid juftices. That 
the faid C, had not 
any goods or chat- 
tels in his bailiwick, 
whereof he could caule 
to be levied the da- 
mages aforefaid, or 
any part thereof : 
Whereas it is tcfti- 
ded i:i ou> lame court. 
That 


fidue of the faid^llihn 
of 103/. 3^. which the 
faid A. recovered a- 
gainll: him in our faid 
court, for his faid debt 
and damages i and that 
you have that money 
before our juftices at 
Weftminfler^ on the 
morrow of All Souls, 
to rendei to the faid 
A for the refidue of 
the fud debt and da- 
mages; and hive you 
there this writ, Wil- 
nefs, 

de horns ecik 
JioJluis, in debt. 

To the 

Right Reverend Fa- 
ther in God, Tboitiai, 
by divine Providence 
lord biftiop of Lincoln, 
greeting : Wc com- 
mand you, That of 
theecclefiaftical goods 
of C. D late of, 
clerk, in your diocese, 
you cauie to be levied 
I ooo/.foradeb^, which 
A‘B. in Our court, be- 
fore our juftices at 
IVtflmivfier, recovered 
againft him; as alfu 
63/. which Were id- 
judged to the faid >^.5. 

in 



That the f$iid C h^th 14 our faid court, for 
fufficient goods and his damages, which 
chattels in your coun- he had, by occaQdn 
tv palatine i whereof of the detaining th^c 
the IheriiF of your debt: and have you 
county palatine may that money before our 
caule to be levied jufticcs, at IFeJimin- 
thedaijnagcsaforcfaid, on the morrow 
and every part there- of ylU Seulf, to render 
of; and have you there to the faid B, for 
this writ. Witnefs, his debt and damages 
C^c. aforefud, whereof the 

faid C, is coqvi^ed; 
And our fiieriff of Middlefexy in three weeks 
of the Holy Tiinity lad paft, fent to our juf- 
tices, at lyejlmtpjlert That the faid C, D. had 
not any goods or chattels, nor a lay fee in 
his bailiwick, whereof he could cauie to be 
levied the debt and damages aforefaid, or 
any part thereof } and that tlie faid C. D. is 
a bencficed clerk, to wit, reftor of the pa- 
rlfh and parifh church of in the county 
of B. in the diocefe of TJneok ; and have 
you there this writ. Witnefs, To be 
flgned by the prothonotancs (pay 41/. 
feal 7</.)} and fent to the rcgifterof the dio- 
cefe, who will make out a fcqueftrktion, the 
plaintiff Brd giving fccurity by bond tp the 
bifljop, 

Fi, fa, againji an ase- 

cutor, where be eon- Fi. fa. againft an ^d- 
fejfes the debt of the minijlratrix in debt, 
teftator. 

George, We George, ^c. We 

command you, That command you. That 
you cauie to be levied of the goods and chap- 
of H h 4 tels 



|n|ps 

■oirtlieg^}od»antls;lHtt> leli' which iMserc of 
cels in your bailiwi^, C> D> Iste of, &r. at 
which were of C. P. the time of his death, 
' late of, &?<■ at the in the hands of E. 
time of his death, in widow, admmiilra- 
the hand> £. admi- trix oi all and ftngurlar 
niftrator ofall and lin- the goods and chat- 
gular the goods abd tels, rights and cre- 
chactels, rights and dirs, which were of 
iredifs, which were of the faid C. at the time 
the faid C dcccafcd, of his death, whoditfd 
at the time of his inteftate, to be admi- 
death, who died in- niftered in your baili- 
teftate, to be admi- witk, you caufe to 
mitered ; 40I. which be levied 530/. debt, 
to yi. B. in our court, which /f. 8 . lately in 
before our juftices at oui court, before our 
were ad- juftices at Weftmtf- 
judged to him for his fiery recovered againft 
damages, coils, and the faid E. adinini- 
< harges, which he had, fttatrix as aforefaid ; 
by rcafon of the non- and alfo 16/, which in 
performance of cer- our faid court were 
'tain promifes and un- adjudged to the faid 
dertakings made by A. for his damages, 
the faid. C.P. m his coils, and charges, 
lile time to the faid A, which he had, by 
ztJy. in your county, means of detainingche 
if fhe has fo much faid debt, if ihc njith 
: goods and chattels in fo much goods and 

her hands to be ad- chattels of the faid C. 
mi mitered ; and if ihe at the time of his 
hath not fo much death in her hands to 
thereof in her hands, be adminiftered 1 and 
then that you caufc to if /he hath not, then 
be levied r/. I or. being that you caufc to be 
^ 2 the levied 



theodftsttnd cM^i^s ^fetri«fthefiKdiNS/.^ 
tofthefaid andjiar- 'diimageft, ctifttf,’ and 
cel of the damaf^s charges afbrefaid, of 
afo-efatd of the |^ro]^r the proper goods and 
goods and chattels of chattels of the faid 
the 1 lid E . ; and have E. \ and have you that 
that money before our money before our juf- 
jiift’ces at tices at fVefimtnfier, 

on ttie morrow of ill on the morrow of Ail 
ko't'^, to render to the Souht to render the 
fold xl for Ills datia- fold //. for his debt 
ges af irciaid, whereof and damages afore- 
the fa d A is con- fold, whereof fhe is 
vitSed ; and have there convided; and have 
this writ, Witnefs, you there this writ. 
^e. Witnefs, 6 ff. 

If it I e agiiinft an executor^ add the words, 
Bxecutor of the laft will and teflainent of, 
deccaftd. 

Fi fa. for defendants cojis in cafe. 

Ceorge t3c. That you caiife to be levied 
o^the goods and chacrels of A. B. in your 
bailiwick 4 /. los. which were awauled to 
the fold D. in our court, before our juftices 
at fP''eftminJler, thro’ the difcretion of the fold 
juflices, accoiding to the form of the ftatute 
jn fuch Cafe made and provided, fof his cofts 
and chaijjfs by himcKpended in and ab >ut his 
defence, rn a certain pica of trcfpais on the 
cafe (as the oSlion u), profecuted in our foid 
court, bv the faid A. againft the fold D ; and 
have you that money before our judices at 
PtUjtmiftJlt r, on, (ft. , and have there this 
yyrit. WitncF, 




^ VtnMtkp 

Cm^ th(i Third, , ^c. ']('o the 

^t. To the (herilf of iherifF of MtdSefut, 
jMiddlefex% greeting: greci^g: Whereas 
We command you, we lately commanded 
That you caule to be you. That you Ihould 
levied of the goods caufe to be levied of 
and chattels in yo«r the goods and cl)<ittels 
bailiwick, of 14/. of C. D, late of, (^c. 
which were awarded 30/. which^f. 5 . lately 
to C. D. in our court, in our court, befote 
before our juftices at our juiUces at Wtft- 
Wtfinunfier^ according tntfijter, recovered a- 
to the form of the iU- gainfl: him for a debt ; 
tute in fuch cafe made and alfo 635. which, 
and provided, thro’ dsfr, (here infirt the 
the diferetion of the ‘writ verbatim^; and 
faid jufticcs, for his that you Ihould haie 
expences and cods, that money before our 
which he had been put juftices at IVefimthfiery 
to, by reafon of the on, i^c. to render to 
falie claim of the faid the faid //. for his debt 
A. in a certain plea of and damages afore- 
trefpafs on the cafe faid; A.nd you at that 
profecuted in our laid day fent to our faid 
court by the faid A* juttices at IVeftmitifteft 
againft the faid C.i and That you had levied 
have ypu that money thegoods and chattels 
before our jufticcs at of the fiid C. to the 
fVeftvnnJier^^c. Wit- value of the debt 
nefs, (£(., and damages afore- 

faid; which faid goods and chattels remained 
in your bands for i nn ct bi'Vtii, therefore 
we being defirous that the laid J. be fatis- 
fied hislaiddebt ind damapcs,tommandyou, 
'I'hat you Itll, or caufc to be fold, the faid 
6 goods 



goods and ehstttels^ and cvtry'^palrc ili«r«filS, > 

the beft that can bi gdC fbr the ^ 
fame, at lead for the debt and dama^ 
aforefaid } fo that you have that moniw arif- 
ing from fueh fale, bcfbfe Oar juilices at 
fV^mtnfteTi on, to rendef to the faid 
ji. B. for his debt and damages aforefaid ; 
and have there this wA. Witncfs, tfr. 

This writ is to be (igned at the protho- 
notaries j pay is, 41/. fea] 7^. 

If the lands are extended upon an ekgilt Elegit. 
the plaintiff is for ever barred from having 
another execution j but if he levies on the 
goods upon the ek^tt, and the fheriif return 
mhil as to the land, a ca. fa. may iflue for 
the relidue againft the defendant; for the 
eledion cannot be complete, onlefs the 
plaintiff has fome beneht from the land. 
hr . 226. 

Upon an the flieriff is to impanel SberiiTsdaty. 

a jury (but no notice thereof is given to the 
other fide), who are to make enquiry of all 
the goods and chattels of the debtor, and 
to appraife the fame, and alfo to enquire as 
to his lands and tenements, and upon fuch 
ihquiflcion, the fhenif is to deliver all the 
goods and chattels (except the iiafls of the 
plough), and a moiety of the lands, to the 
party, and muft return his writ in order to 
record fuch inqiiifition. 2 396. 

The Iheriff does not put the plaintiff in 
pofTchion, therefore; in order to rccovci, 
he mull bung an eje^ment. 




;%l)e%ned 
Bf the pro. 

Qir. , ^reefi^ greeting; 

^il V*j*to Kwy/ ]^b«reas lat3y 

fceingiofled in out, <||WjtV,}je?ore ih pur court, before 
oBs */. 6^.' riur jufticfJi at our juftices at IFejl- 

nt CQtt- minfier, by the con- 
llderation of the faiid fidcration of the faid 
court,' recovered a- court, recovered a- 
gainft C. D. iate of, piunff C. D. late of, 
(iff. as well a certain 
debt of lOO/. as djr. our 


lOo/. 

faid 


which 


court 


in 
were 


which in, our faid adjudged to the faid 
court were adjudged /A for his damages, 
to the faid //. for hi.s which he had, by 
damages, which he means of the non- 
bad, by means of the performance of cer- 
detaining the faid tain promifes and un- 
debt, whereof the faid dercakings made By 
C. X). is convicted j the faid C. to the faid 
atjd bccaufe at IK in your 

county, whereof the 
faid C. is' convidted, 
and bccaufe 

the faid J. B. came in our court before pur 
faid juftices, and by the ftature in tljat^cafe 
made iaftcl provided, chofe to have deirt^pred 
to him all the goods and chattels of the fdid‘ 
C. D. ( except the oxen and heajls of bis plough) ^ ' 
and likewife a nioiery of all and fingiilar the 
lands and tenements of thefaid'C. Zd. in your' . 
bailiwick, to hold to him the got3ds and ' 
chattels afotefard, as his own proper goods ' 
and chattels ; and alfo to hold Zhe faid itjpiety '^ 
as fais freehold to him and his affl^ns, ac- ' 

cording 





cording to tiffe 

ftp (hall thereol^“‘ta»c''feyi^' 
and dam ages ; ‘anff , t fterclSrp wC' cdmm^ixl^ 
you, that wuhodt delay/ ypu .cijuft.' to 
delivered to the laid '.d', l^/’^^^fi>nablc 
j'-ricc and extent, all the goods' add., chattels' 
of the faid C. D. in your b3iii^y^ck '(except the 
oxen and beafts of his plough), and likewife a. 
moiety of all the lands and tenements ’of 
tlie faid C. D. in your bailiwick, of which 
the faid C. D. on the day of, 

(the day judgment was Jigned) 
in the twenty-third year of our reign (on 
which day the judgment was given), was, or 
at any time fince hath been fei^sed to him' the 
faid A. to hold to him the faid goods and 
chattels, as his own proper goods and chat- 
tels, and alfo to hold to him and his aligns, 
a moiety of the faid lands and tenements as 
his own free tenements, according tothefonn 
of the faid ftatute, until he lhall thereof have 
fully levied the faid debt and damages : And 
in what manner you fliall liave executed this 
our writ, rn.tke appear to our juftices at 
IVefiminjier, on the morrow of All Souls, undet 
our fcal, and the feals of them by whofeoath 
yop ffiall make the faid extent and aporaife- 
menti and have there this writ, "^itnefs, 
lAc, 


A man may award on the roll as rriany 
ekgitj as he pleafes, and execute all, or any, 
at his plcafurcj. but it is faid, if he awards 
an ilegit in one county, extends the lands 
upon the writ, and afterwards file it, he. is 
barred, and cannot fue out an elegit iqto an- 
other co.unty j but an aftual writ ought to 
be lued our, to five a feire facias. 


Where 



'jpiM proof » - if/al 

^’jne^fy *» tb* v«s of tbe 

'SSmemlm J*ods, at the ttMc tlw judgment waa given 
Mclfgiu^ upon an ejedbmenti vrhich muft be brought 
' 'to reeoinerribe po^effion* the plamtiiF need 

only give in evidence the office copy of the 
‘ judgment. eA^rf* and inquifition thereupon 

filed, and is not bound to prove the party 
feizcd at the time of the judgment f and if 
he was not feized, it muil be proved by 
the other fide. Gtli, L. of E. lo. vide Salk. 
563. Ld. Rayt 718. 


Of Reviving fudgment by fcire facias. 

BY the common law, a plaintiff could 
not have execution upon a judgment or re- 
cognizance, after a year and a day pafTed j 
but ought to commence an action of debt 
upon the judgment, or recognizance, s h^, 
469. Co. Lit. 290. b. But now, by Stat* 
W.<x. 13 Ed. 3. c. 45. he may have ai/eire 
facias quare executtonm non. 

Sd. ft. mnft IX thert\iz%httnno ca.fa.fi. fa.eUgUiW: bob. 

feed out poffejjmum fued Out, within the year and 
^mAeori- revive the judgipCJDt, 

and take out execution, you muft fue out a 
jpit fare facias into the county where the vtme is 
^ / laid, the court fuppofing the defendant to 

refide in the fame county where the original 
aStm was brought, Vi^ Barnes zoj. '* 
NofiLfii. xhis fci. fa. was intended to prevent a 
^ furprize upon the defendant af|cr the year 
aiMisthe de* ^tid day elapfedi but where he 'al|e&& the 
lay. delay, by bringing a writ of error, or it is 

ftayed 


iiAd dftf, 

Vnthode a '^¥ldV b 

Sir; 301. ' ■' »■’ '’ ‘ ^’•'•■•-' - y .-'.?!-- :•■' .•,- ' , 

If a writ estfrc^iBn b# 4 fh<i»^ed;<uft, ffmce^r^^ 
and entr«d On the roll, it ntt^ 'beS.'a^nhued out and c^ 
until you'Aieout and execpta a -new one, 
and be as clFeftual as if new writs were tlTued ”®' 
every term. ' 

The year (hall be computed from the day Compotatio*^ 
of figning judgment, not by the numbetof «f «*>« yw* 
terms. Barnes 197. . ' • 

There needs no fci. Ja. if error be brought If error 
on the judgment within a year after the 
judgment, till a year and a dajr after the (j“| 
error or judgment thereon affirmed. 5 Co, 88. and day afi«r 

If execution is not returned by the Ihe- jfeMcmfgti 
riff, or not filed, continuances on it Caanot not returned, 
be entred on the roll % and if they are, and or not filed, 
thereupon a ea.fa, after the year, without '“"'‘"“f®*** 
fci. fa, defendant ffiall be difcharged out of 
cuftody, and plaintiff pay coils, s WiU* 82. * 

Barnes it 3. 

, If judgment be* wirh cejfe4 execufia by If judgment 
agrtfetnent, till fuch a time, there needs no 
fei.fd. till a year and day after the time needs^ no ji&- 
though fuch cefft^ &?c. >$ I90C en- A. tiirytar" 

tfed Oft the roll. Ctf/ 288. • ' and day. 

« , time . 

” ^ .If a man Recovers a judgment, and the on dettliof 
defendant dies before execution, the judg- defendant, 
oAeht mdft be revived hy feire facias » 

his executors or adminiftraUrs, revived. 

^6 if ijliintiff dies, his estccutor of ad- The like o* 
y(i(iinii$fAt6f muff reirivc the fame by death of , 
(Dnlefs executed before his dearit. piamnff, 



yiw» pftiii* • n t^i^; ^ ' 

iwid^j 
l-iio ne*d , 
r fii. k. 

^ . he hks of . . . ., . , ^ 

on tM f<?cq(^. 

'' A4oi|«''^ jfj> i^o. •■■ 


^nfjan^ j^ I , tijiij, <herc, , oaofl. Jle Tna-r. 


' ^'|b. foed < Tlie yr^# yiorMj, *o revive a judg* 

oourre i^ aftijr a fear and’^day, may be I’ued out 
aftlr of endrie at' any time, within f^ekyearj af-. 
' a rule jndgrneajt .(%ned, if it is to be dont 

'smftbebad. afttfi, a ^oti.on aiujl be made in the trea»t 
fury for that purpofe, . without afHdavit.j. 

•■ draw up rule' with the fecondaryj.pay dr. i 

there is no occafion to ferve it on the de<*/ 
fehdant. 

ir the judgment be Unseats (landing, and 
no execution, then you muft give brief to a 
ferjeant, to mpve for leave to enter it up f 
fee loj. (d. i it is a motion of courfe, and no 
al£davic is re^uifue ; draw rWe with feir. 
condary, pay yj. then fuc out' fcr. f<h of 
which the defendant muft have notice, if 
iM>f, rio exectitioh is'-to iflTue, though there 
are tvQnibils, % ]RUck^ R^. iiat. 

” Jn this court, one fci. fa. is fufiicient, with 
a. returned thereon } becauft; it having 
fifteen between the iefie and ' 

makes il equal to tueo in the K. B.^.i'bw ib 
muft lie four de^s in the JheriJps office 
tbe return. 


(j^tto fears, 
-'.aUbtion mud 
.jbt Siad« ID 
«AM«. 


Set. fdd^. Sci. fa. efier ajear'aifi' 

ffi 9 r« ide\ J,V, 

Qttrg* the Third, by '*be 'ih'fdy 

of CJpd, of the 

Brimn,, Frante^ Great Britain,, .Frgiif/,^ 

t^,fir*lan4t king, dcr and Ireland, king, ‘dc- 

' . fender fender 



Rj(i Jcr of 


fexf gwtinfe, Wbercas 
John Denny lately ir? our 
courf^ to wir, ftl tte 
term of Eajiery ia the 
a ad year of our reign, 
before Alexander Lord 
Loughkorougky and his 
companions, then our 
jufticts of the Bench, at 
lyejlminjlery by the con- 
iidtraiion of the fame 
court, recovered againft 
Ricb&rd . Fenny late of 
fVeJlminJtery in the faid 
county, heiter, as well a 
certain debt of ico/. as 
6 j which were ad- 
judged to the faid ^ehn 
Denny in our fame court 
for his damages, whkh 
he had by oCcafion of 
the detaining of that 
debt, whereof the faid 
Richard is convifled, as 
by (he record and pro- 
ceedings remaining in 
out 'fame court, before 


^wwm 

D^Hy laiefy jrtoflrcbufi^^ 


^ to wit^ - 

the ^adytrit^^oirreigsH 
before L^d 

Leu^hboreughy ^ ^^nd . bia 
companions,, out 
jufi.ccs of the Bench, aft 
It^eJlmMer \ by the ^n- 
fideration oF the fimt 
Court, recovered agaioft 
RiJjard Fenny ^te ^ of 
Lendeny yeoman, ICOA • 
which to the faid y,^n^ 
in the fame court, were 
adjudged for his damages 
which he had, by oc- 
cafion of the notperform<» 
ing ceitain promifes and 
undertakings made by 
the faid Richard to Mm 
faid Johjiy at Lenden 
forefaid, whereof the faid 
kschard is convidled, as" 
(here go on as in theothef, 
only leave the word debt 
out) 



our jtifticeS at tVeJimin/iery manifcftly appearetb jv 
eiKiCutioti of tne faid judgment Hill reinain^th to^ 
be made, as on the information of the faid John 
we have been given to underf^and ^ and becauie wp 
are willing that thofe things v^hich in our faid court 
are rightly done and cranlaflicd. We command you, 
that by good and lawful men of your bailiwick, you 
make known to the faid RiJmdy t\\<xx, he be before 
our jufticea at Tf^ejlminjlery bn the morrow of All 
Sbiehsy to (hew if any thing ht* hi^h, or knoweeh, 
lo fay for himfelf, why the fird 7 %&ai bught 'not to If in 4^br» 
have execution againil him for the debt and dantages 
I i aforefaid. 



w*. 










If intrefpa&i 


If in trcfpaft 
and aiTault- . 

If in covc- 
Dai'it. 

How fc?. fa. 
to be fuedi 


All writs of 
fci, fa. are to 
be entered 
"firft on the re- 
membrance 
roll before a 
rule can be ’ 

. given. 


jl^eordMig :to t)ie form and efi^gd oC tbe 
fi|f{4 recovery, &a]l.ieem expedient to him (p to 
} txpi have ttere tte name,5 pf rhem, by whom 
ypti^ibaUmalce knoiyn to him, and thi$ w^it. Wit- 
neft Altx^ndtr Lor^d L$ugbbp^ught at b^ejiminfiir^ 
th&Qtb day of Jufy^ the ajd year of our reigi^. 

For his .damages which be had, by means of a 
certain trefpafs committed by the fait) Richar^t at 
in your cotin ty. 

For his dainages which he had, by occafion of a 
certain trefpaTsand aflault, made jby the ('aid Richard 
on the faid Jobriy at London^ in your bailiysick. 

For his damages which be had^ by ipeans of a 
certain breach of covenant, made by the Atid Richard 
, to the faid Johny vrhereof, tSc* 

This writ is to be ingrofled on a ;rx. 6d. ftampt 
parchment, and Hgned by the prothonotaries, pay 
4^f. and jd* feat. Indorfe on it the attorney’s 
name, and place of abode, and the day feed out, 
be returned mhiU* Then Jeavc it at the (heriiPs 
ofEce to be returned, pay, if one defendant, rr. \ 
when it is returnable, call.on fherifF fof; it^ uke 
it ..to the prothonotaries office, and the^derk will 
give you the remembrance roll, to enter it. on; 
which being done, a rule will be given thereon to 
appear, which is out in four days; pay. rule and' 
’ doty 2 s. The clerk will then give you a roll to 
niaice the entry thereon, and judgment r complete ; 
which being done, and the rule out, h^ ^’ill 
Judgment^on the roll, and docket it, pay, ; Ale 
’ writ of fit •fa. with the cujlos then 

ycHi are at liberty to take out execncion. 


Quafliing ku ^afaing fct. fa. PlaintilF on motion in 
the treafury, rhay ejuafh his own fci.fa. with- 
out paying cofts, tho6gh che-drfendant has 
appeared i for no cofts lliall be pi^iid on pro- 
ceedings by feu fa.^ till plea pleadj^, J^ames^ 
431, it cannot be amended,. t ; < 


Middlejixy 



fmrnTr 


Mid(Uefix, to wit, Tijf (iietiff jw*? W'gyy 
our Lord (He Kinr» htmv^ ''Mxaj^ 


3*4* fiotrfoff^Hil 
\ it ®®* 


' Loughborough^ aW h.ls conipanio^s^ thfeii pr 

the Bench w t^oftmin^iri bjr >l^c;ex>rlfidCT4^ritf^^^^^ 
the fame court, recovered agalirft 
oF irt the faid county^ hofier, as ivcl! a 

certain debt of icC/i as 6y, ttrhlcK we|t S^u^c4 
to the faid John^ in our fame ebur^ for'i^la'dam^s, 
which he had byoccafion of the detaining thatdebt^ 
Whereof the faid Richard is conv'»£tcd^ as by rfte re^ 


cord and proceedings thereof, remaining Jn the 
fame court, before out jufticcs at ma- 

hifeftly ap^areth ; yet Itfxecatton Of the faiif jbdg- 
hient ftill remaineth^ to fee made, ad on tHe inform- 


ation of the faid John^ the king hath been given to 
tinderftand, and becaufe, .that by good, fifr. he 
make known to the faid Richard^ that he be here at 
this day, to wit, on the morrow of All SoUh^ to (hew 
if any thing, tkc, why the faid John ought not to 
have' execution againft him for the debt ahi# da- 
mages aforcraid, according to the form of the faid 
fecOvery, (Ac^ And now here at this day came the 
faid John by S. if. hiS attorney, and offered himfelf 
on the fourth day again (t the faid Richard^ in th^ ^lea 
alforefaidj and he being’ folcmnlv demanded* came 
not, and the flieriffj to wit, Robert Tajhr^ Knt. 


ilnd Bcnjamm CoU^ Eiq- fheriff of the faid county, 
now fendeth, tint he hath nothing in hfs bailiwick 
Whereby he can make known to the king’s juft ices, 
isbythe Taid writ he is commanded, nor is Ithc 
faid Richard to^nd in the fame I // is tberefirr ton- Judgmeoft 
fidcredy tpat the faid Joim have execution againft 
the fii<J Richard.^ loc the oeb^ and damages ^forefaid, 
by the default of the (aid Rickard^ &c* ; 

If the judguicnt be above twenty ye^rs old, then Howto pro- , 
the court mutt, be moved upon an af&dWit of thecceJ, if judg- 
debt being due, ihc defendant living, the judgment ‘nentbeabovo , 
'in full forte, and no execution taken out; therefore 
the affidavit upon an old warrant of attorney in'’*^* 
l ii p 447» 



p. 447, as t<f im p^iiciit^s^ Will'do, and fiate, ^^ that 
UMi rmumdjn JM a tirmi and nd 
hof^ing iJfkedY* and thtrc maft bt z fdn 
^reettrjjed by the iheriff, or an aiSdavit ftvade that 
defapdant -had notice of the fd*fa* before e>fecutiotf 
fupd. oul;» according to the cafe in 2 Blaii* 
is^. 995. : 

,On a judgment of above twenty years old, the 
court (acetftsding to a precedent faid to have been 
fettled above nine years ago) gave leave to the ad- 
mipidrator, €tim tejiammta annexQ of the plaintiff, to 
fue out 'a fiirtfacias to revive the fame ; but that no 
execution ihould be taken out thereon, until either 
the flierifF makes an a^lfual return of fcu‘f€ci\ ot an 
affidavit be made and hied of perfonal notice being 
ferved on the defendant of the ilTuing fuch feire fa>- 
ciau 2 Black. Rep. 995. Coyftarm v. Fiy. 


Sci:fa. in debt far an ad- 
miniJlraUr. 

George the Third, Cffr. 
To the fherilF of Middle^ 
greeting : Whereas 
Jakn Denssi lately in our 
court, to wit, in the term 
of Eajkry in the 23d year 
of our reign, before Alex* 
ander Lord Loughborough 
and his companions, then 
our Jufticcs of the Bench 
at JVefminJier^ by the con- 
fideration of the fame 
court, recovered againll 
Richard Fenn^ late of 
Wejiminjlcr^ in the faid 
county^ hofier, as well a 
certain debt of 200/. as 
'by*: which lu our faid 
court were adjudged to 
the &id John for his da- 
mage6^ which he had. 


Sci. f^.' for an executor 
in caff. 

George the Third, fjfcJ 
To the fberiff of Middle- 
fex^t greeting t Whereas. 
'John Denny lately in our 
court, to wit, in the term 
of Eajlery in the 23d year 
of our reign, before Alex- 
ander Lord Loughborough 
and his companions, then 
our jnftices of the Bench< 
at Wdjlm'injiery by this 
confideration of the fstnit 
court, recovered againft 
Richard Fenn^ late of 
Wejitninjlery in ;the faid 
county, hofier, 40/; whkhf- 
to the faid fohn in the 
fa me court were adjudged 
for hrs damages, which bl^ 
had, by occafion of the 
not performing certain 
pco- 



1)^ occafioQ qf ' lbe <{c^ pr<>mircs >ati 4 ^ 
tsuning that debt, where* ings n^^e tbe'Tajd 
of , the .. faid JRicbard . is Richard to the faid ^ 
convi£led, as by the re- at Wiftmiiyiar aforefdtdj;* 
cord and prooeediogs >whcr<^ chefaid 
thereof, remaining in is convicted, as by the- 
nur faid court, maiiifeflly record and pr-oceed^r^s 
appeareth; yet execution thereof remainrAg in out" 
of the faiJ judgment lliil faid court manifeflly ap« 
remains to be made ; and pears ; yet execution of 
the fatd ^chn is fuice the faid judgment ftill re- 
dead, as we have re- mainerh to be made 4 t-nd 
ceived information from the faid Richard is fince 
Eiizabeth Denn^' admi- dead, as we have re- 
iiiAracrix of all and fin* ceived in formatlan from 
gular rhe ^;;oods and chat- Elizabeth Denn^ cxecu* 
tels, rights, and credits, tnx of the laft will and 
which were of the faid teff ament of Johfi Dertn^ 

John Denn at the time of dcceafcd, 
his death. 

And we being willing that thofe things which, 
in our fame court aie rightly done and tranf- 
a<£led. Command you, that by good and lawful meji 
of your bailiwick, you make known to the faid 
Richard^ that he be before our jufticcs at IVeJlmin* 

Jhr^ on the morrow of All Soids^ to ftiew if he hath , 
or knowfth of any thing to fay for himfclf, why the 
faid Elizitbeth ought not to have execution againft 
hUn for the debt and damages aforefaid, according 
to the force, form, and efFe<^ of the laid recovery, if 
it {ball feem expedient for her fo to do; and have, 
there the names of them by whom you (hall fov 
make known to him, and this writ. TVitnefs^ &c. 

On motion of IValker^ the executor of the plain- jvJo execution 
tIflF had . leave to fuc out a fci.fa. to revive a judgT»on a fci. fa. to 
ment of ten years ftanding; but execution not to if- revive an old 
fue as formerly, on the return of two wiAii, but judgment, till 
either on a return of feire feci^ or on an afllidavjt of® 
perfonal, notice to the defendant, that fuch writ of 
feire facias hath been profecuted ; according to 
precedent fettled. P. 6 Geo, 3. between Tarktr and 
Re^noldfn^ 2 Black, Rep. 1140. B agnail v. Gray-^ 

1 i 3 Sci. 


mmi 



fbi likr ui^ 

' iHOtbU^ ' - '• '■' ' ‘-V- ■■ 

the Thirds hy* (yM^^^'thrThWV' bjf 
the }ir^ of God; thfe gra«e of bf 

Grthi Britairt,' Prktuii Grfai Brif^'tn\ Ftaikby 
ztkd Ireiand-t King, Df** Inland^ 
femkr of tne Fairti, fender of Fai^b, ISc. 

To the iherifF of ifeffV- 

dhJeXngWi\n)^\ ff^hereas fex^ greeting; Whereat 
John Denn^ in Our John Denn^ lately in our 

ctfiiit, hi H)v'ir; 1 n In t^-Hi court, to wit, in ibctcrtn' 
of Edjieri in the tv^enty of F?/?er, in the twcifty^- 
fel^Wd ye^r of our reign, fccohd yMr cf our rcigb, 
before Alexander Lord before, €s*r. (to the words 
tou^hbarougb and his manifefAy appear eih)\ yet 
conjpaniors, then our execution of tlie faid 
juftices, (tis in the judgment ftill remaineth 

other) ' yet ex^curiofi of to he made ; and the faid 
the faid judgment ftilf JSA'^rr/ is fince dead in-f 
remaineth tj be made ; tettate, and adniiniflra- 
aiid whereat tjve fiid J 2 /« tion.or .all .and /inguUc 
ehard ii fince dead, hav- the goods, chattel^ and 
ingfirll duly iiii'ide his laft credits, which wcfc jof 
will and' teftament, and the faid ^Riebard at the. 

Rlhabeth Fenn time, of his death, was 
executrix thereof,, as wc comnnitted,. and granted 
have been informed in. to widow* 

our faid court 5 where- and reU£t of the faid /?/-» 
upon the faid John hath chard^ 
befuughc us to provide as we/ have received 
him a proper remedy in formation from the (aid 
this behalf. whereupon the faid 

John hath.befought us t0{. 
provide hinj a proper re*- 
niedy in this behalf*. . 

Apd becaufe we are willing that thofe tbiri^ which in 
PQT fame jCourt are rightly dope and tranfeded* Coin- 
niwd you^ that by. good and lawful men of .your 
bitHiwick, you known to the faid Biizahtb^ 
that (he be before our juftices at Wiftminfier^ on the 
morrow of Ail to (hew if any thing (he has or 

knows 




knows to fay for Wfetf^ faid^A&f ?Vg)>t 

noi to,liav« bjsTexQi(^t«Qiy| agtinft faer^ Ite Mt fK4i 

mages aforefajd, co be levied of the goods and chat- 
tels whjch Were of the'faid RUhard^t the timeof^bSs 
death, in her hands to be adnuoiftered^ according to- 
the form of the faid recovery^ r if ^t Ihall feem ex- 
pedient for her fo to do 5 and have there the names 
of them by Whom you (hall make known to her, and 
this writ. &c. 


In thefe cafes there muft be a feire feci ' 
returned by the ftieriff', or an alias muft be 
fued out and returned, with the firft, .nibii i 
and there does not nttd fifteen days between 
the tcfle and return of each ; but if there are 
fifteen days between both, it will be fufficient. 


Entry of fci. fa.y^r an ad* 
mini fir ator on the rolL 
Middlefex^ to wit. The 
(heriff was commanded, 
IFhereas John Denn^ late- 
ly in our court, to wit, 
iif-rhc term of Eafier^ in 
the twenty- fecond year 
of the reign of our Lord 
the now King, before 
Alextmdir Lord Lou^hbe^ 
rough atid 'his cotnpa* 
niona, then juftices of 
oinr faid Lord the King 
of thc Beheh here, to 
wit, at Wejimtrtfler (the 
fame as in the hrft entry 
of a fci* fa: in p. 483 .)» 
yet execution of the laid 
judgment ftill remains to 
be mades^ go to the 
word/ ftcovary)i then fay, 
if, fSfe, And nbw here at 
this dsy came the faid 
Eitzabeihy 


The like for an executor 

Middlefex^ to wit. The 
(heriff was commanded. 
Whereas John Denn^ late- 
ly in our court, to wit, 
in the terrti of Eafier^ jh 
the twenty- ledond year 
of the reign of our Lotd 
the now -King, before 
Alexander Lord Loughbe^^ 
rough and his compa- 
nions, then juftices of 
our faid Lord the King 
of the Bench here, to 
wit, at tVeJfmmJier^ by 
the confideration of the 
fame court, recovered 
zgzxnA Richard Fenn I to 
the word ( recovesy ) ; thefa 
fay, if, Aifd now 
here at this day came the ^ 
faid Blixabeth^ by A* B* 
her attorney, and ofFer- 

Ii4 cd 




. hy J *- her 

" Q#cr«d her* 

6lf, oA the fourth day, 
the faid SJ^ikar^ 
in the plea^ afprefaid ; 
and the faid Richard 
(although (olemtily de- 
manded; came not ; and 
the (herilF, to wit. Sir Ro > 
bert Taylor^ Knight^ and 
Benjamin CoU^ Klquire, 
^IfierijSF of th^ faid coun- 
. ty, now returoetb. That 
the faid Richard hath 
nothing in his baiijwick, 
wliereby he can make 
known to him, as by the 
. faid writhe is command- 
ed, nor is the faid Ruh^ 
ard found In the fame : 
i\nd upon this the faid 
.Elhah^ih bringeth here 
incocouft th^ letters of 
admioiftration of ihe faid 
^obn^ by which jt fufS- 
ciently appears to the 
court here, that the laid 
Elixabetb is adminidra- 
trix of all and ixngular 
the goods, chattels, and 
credits of the faid John^ 
a/id hath the adminidra* 
tion thereof, Wc. And 
fte prayctb executi-on a- 
gainft the faid Richard 
of the debt and damages 
afore faid, in form afore- 
faid, 10 be adjudged to 
her, tfi* It is therefore 
i OenJideridj That the faid 
EUza^ 


pd herfelf wop . thc. fo4r|h 
day, againft the feid 
Ri<^rd\ apd the &id 
Richard^ being folertmly 
demanded , came not | and 
the flicrifF, to wtt,Sir^a- 
ir /TiyAr, Knight, and 
Rityamin Cole^ Efquire, 
IheriiF of the faid coun- 
ty, now returneth. That 
the faid Richard hath 
nothing in his bailiwick, 
whereby be can make 
known to him, as by the 
faid writ he is command, 
cd, nor is the faid Rich* 
ard found in the fanrie 2 
And upon this the faid 
Elizabeth bringeth here 
into court the letters tef- 
(amentary of the faid 
John^ by which it fuffi- 
ciently appears to the 
court here,' that the faid 
Eihaheih is the executrix 
of the lad will and tefta- 
ment of the faid John 
Denn deceafed, and hath 
the adminiftration there- 
of, And fhc pray- 

eth execution againft the 
fauj Richard of the da- 
mages aforefaid, in form 
aforefaid, to be adjudged 
to her, It is there- 
fore tonfidered^ that the 
faid Elizabeth^ executrix 
as afor eiaid, . have exe- 
cution againd the faid 
Richard for (be damages 
afore « 


6 


Elizakitb; arbre/aiJ, hy tfarifefSniU 

is aforefii«i) ..>ave eicC' of the taid ‘l^khinriii$i^. 
cution apraiiift die' faid 

Richard for the debt and damages aforel^id, ' by 
the default, of the faid Richard^ dec. 

Eutry of two fci. fa. agojnfi an adminijlratrix on iht 
roily whero they are Loih of one Uun. 

Middhfex. to wit. The (heriff was commanded. 
Whereas John DenHy lately in our court, to wit fas 
in the lad entry to the end of the flheriff's return); 
then fay, I'herejore^ as before, the (heriff was com- 
manded, that by good, he (hould niake known 
to the faid Elixahtthy that (lie (hou)d be here at this 
day, CO wit, in iitteen days of Saint Martin^ to 
fliow in form aForefaid, if, (sff. At which day 
jcame the faid jehtty by his faid attorney, and offer- 
ed himfelf, on the fourth day, againft the faid Eli* 
zabeth; and the faid E/izabethy being foIernnJy de- 
manded, came not ; and the (heriff, as before, re* 
turneth, that (he hath nothing in his bailiwick, 
where or by which he can give notice to the faid jf/i- 
Zfibethy as by the faid writ he is commanded ; or is 
the faid Eiizabeih found in the fame j and upon 
this the faid John prays execution againft the faid 
Elizabeth y of the debt and damages aforefaid, to be 
levied of the goods and chattels which were of the 
faid Ricbardy at the time of his death, in her 
hands, to be adminiflered, if (lie hath fo much 
thereof in her hands to be adminiftcred. It is there* 
fore confideredy I'hat the faid John have execution 
againft the faid Elizabethy adminiftratrix as afore- 
faid of the goods and chattels which were of the 
faid Richard at the time of his death, in the hands 
of the faid Elhahcthy to be adininiftered, if (he hath 
fo much thereof m her bands, fcfc. by the default ol 
the faid Elizabethy t3fc. 

N»B, This will fcrvc againft an executor. 




Przcifiet 


Entry on the 
fecond fci. fa 


In proceeding by £ci.fa. to revive a judg« 
mthti ilf'is feldom that’ th6 defendant ap-‘ 
pe'arsi but if he does« it is done with the 
prothonotaries* by making a pr<ecipt thu&v' 
Middiefex. Appearance for Richard ■ Fenn, ■ 
tf/i, - John Denn, io a fci. fa. returnabh on the 
morrow of AW Soul’S, T. B. attorney \ pay 
lod. If there' be no appearance, then 
the plaintiff’s Sttorney declares againft him, 
and .proceeds as in other cafes. 

If there be two feu fa's fued out, as in the 
latter cale, viz. again If an execuior or admits 
JiratoTj and they be returnable in different 
terms, then enter on the roll the firit fci. fa. 
with an award of the fecond, in the fame 
manner as the lafl: entry, to the day of the 
rcttJrn of the fecond, as of the term the firfi 
fci. iok. is returnable i\ then enter on ano- 
ther roll, w.hich you get of the prothonota- 
ri«s» as ■ of the term the fecond ft. fa. is re- 
turnable, (after yOu have entered tltc fame 
on the- remembrance roll), thus: 

MidtUefexj to wit. Etfewhert, as it appears, of 
■ .MVitff/waj term laft paft, on the 5g8th roll, it is 
thus ebntained : Middiefex to wit; The Ihe'riff was 
commanded (to the end of the firft fci. fa, return, 
ant] award of the fecond), then go on thus: At'’ 
which day the feid ’John, by d. B. his att^ney, 
tometh and offereth himfclf, on the fourth day, 
againid the faid Elitahetby in the plea aforefaid ; and 
the ftid Elizabeth, altlioU'gh folemnly called; eame 
not ; and the (herifF, to Wit, Sir Barnard fumer, 
Knight, and ThmaT'^Undtr, Efquire, fhetiff of the 
faid' county, now return, that the faid Elizabeth _ 
hath not any thing in his bailiwicV, where or by 
which he can give her notice, as by the faid writ 
he is ccrnimanded ; nor is the faid Elizabeth found 
in the fame : And thereupon the faid John pr^yeth 
» execution 





execution agai^ft tho' fiiA SU^betb^ of tll6 
and damages aforefaidy to he levied^ t^c. (as in the 

laft entry exaflly.) * v - 

By the 8 & 9 3. mo, / 6. That if any Proceedings 

« plaintifF happen to die after an inteHoctttbry 
‘ judgment, and before a final judgment obtained 
‘ therein, the faid aSion (hall not abate by rcafon * 

« thereot, if fuch aclion might originally be profc- jg^oroenef 
« cuud or maintained by the executors or admins ^ 

^ ftratorsof fuch plaintiff. And if the defendant die 

< after fuch interlocutory judgment, and before 

< final judgment theiem obtained, 'the faid adion 
« fhall hot abate, if fuch a&ion might originally 
‘ be profecuted or maintained againft the executors 

or adniiiiiftrators of fuch defend artt : And the 


plaintifF, or if he be dead after fuch interlocU- 
tory judgment, his executors or adminiftraters, 
ihail and may have a fein facias againil fuch dc- 
fendant, if living, after fuch interlocutory judg- 
ment, or if he died after, then againft his fexe- 
cutorS or adminiftrators, to Ihcw caufe why da- 
mages in fuch action ihould not bit aflefTed and 
“ recovered by him or them : And if fuch defend-^ 
ant, his executors or adminiftrators, fhall ap- 
pear at the return of fuch writ, and not £bew or 
<< aliedge any matter ftifficient to arreft the final 
judgment j or being returned warned, or upon 
two writs of feire facias it be returned, that the 
** defendant, his executors or adminiftrators, had 
** nothing whereby to be fummoned, or could not 
be found in the county, Ibould make default, 
that thereupon a writ of inquiry of damages fhail 
be awarded ; which being executed and return- 
ed, judgment final ftiall be given for the plain- 
tiff, his executors, or adminiftrators, profe- 
cutiijg fuch writ or ^writs of fein facias 2igiity& 
** fuch defendant, bis executors or adminiftrators 


refpeilively.” 


If, the plaintifF dies after interlocntory 
judgment figned, and before inquiry, make 

out 



ojLit ihc follawiiig./a. fa. in the county 
tW action is laid, and alfo an alias againij* 
his executors, if any, or his adminiHrator ; 
which is to be figned by the procbonocary, 
iealed, and entered as before. 


Sci. ft!, whffe Ge.rge the Third, 'To the Qieriffs of London^ 
the p aynsft ' greeting : Wk^reas folmDtmiy in his life time, 
4iifd ahei ia-'iatcly in our court, to wif, in Eajhr in the 

t#‘rl>coiory twenty- third year of our reign, biforc Menander 

2nd Ivs companions, then our 
juAiccs ot the bench, at J/^cJinht'ier^ by our writ, 
^ * impleaded Rickard Isnn^ late of, idc. merchant# 

declaring: in the fame plea againil him. For that 
whereas (here fet forth the whole. declaration), and 
therefore he brought fuit, And afterwards, to 
wit, in that very fame term, in the year aforefaid, 
the finie Richard^ in his proper perion, came into 
our fame court, and .defended, the wrong and inju-i 
ry, when, but faid nothing in bar or prcclulion 
9/ t\)e fjid of the faid jeha^ whereby the 

OiJ ychff remained thet^n undefended agaiuit the 
(aid Ruhard 5 and fuch proceedings were thereupon 
.had, in our fame court, that the laid John ought to 
lecoycr bis damages by occ^fion of the premifes : 
but becaufe it was unknown what damages the 
faid fehu h^d (uftained, by means of the piemifes 
aforefaid ; // was commanded to the then fheriffs, 
^lat by the oath ol twelve good and lawful men of 
iheir bailiwick, they diligently inquire what dama* 
ges the fa.d foh^ pad fuflaincd, as well by occafion 
cl tht premifes, as fs/r bi^ calls and charges by him 
laid out about his Tuii in that behalf; and that they 
ihould (i-nd the inquifltion, which they fiiould there- 
upon take to our julliccs at IVejhnlnJlir^ on t.he 
of /!il Soulsy und.r their fcal, and thfc fcals 
of tnofe by whom they ihould cake that inquifition^' 
as by the record and proceedtergs thereof femftinhig 
in our fame court,, at aforefaid (relation 

lijeing thereto had), w|Jl more fully and atjarge ap- 
pear ; yet inquifui^n of the faid damages ftill re- 
mains 



'Ki 

mains to be a?a<Ie ; and the fajJ John^ after mtrr- 

locutory judgment had been given in form afottfjid* , 

srn^ before the return nf the fiid writ of inquiry^ 

by us to the Hiid flierifTs fenr, as aforefaid, for ^ ^ 

j^iirpofe aforefaid, died having firft duly madt his 

laft will and teftiment in writing, and fration^^oriil 

Richard Si/as foie executor thereof; upon whofe 3^^ , 

death the faid Richard duly proved the faid will in iheg^od?, 

the prerogative court of Cantrrhury^ in due form of chatrcl.s 

Taw, and took upon himfelf the burthen of the cxe- righi% and 

eution thereof, as by the letters telf amentary there- credits, ^^hich 

of, produced here in court to our juftices, by the faid 

Richard Sims y fully appear ; and bccau fie we being ‘ 

willing chat thofe things which incur fame court 

be rightly done and tranfadled. We command you, ‘ 

that by good and lawful men of your bailiwick, you divM^c^Provi- 

make known to the faid Richard Rc/fr, that he be be- dnire arch- 

fore our jnftices at JVe/iminjlery in fifteen cays of bifhripofCWff- 

St. Marthiy to fiiew' if he has, or knows of smy rerSuty, pn- 

thing to fay for himfelf, why the damages in the faid mate of aJI 

adion (hould not be afleffed to the ftid Richarc/ d 

Simsy executor as aforefaiti, according to the form.of 

the ftatute in fuch cafe madfe and provided, if jt 

(hall feem expedient for him fo to do ; and further 

to do and receive what our faid court (hall then and tTvv»t 

there confiJer of him in this behalf ; and have you at lyejiminjUr 

there the names of them by wlionfi vou (hall fo make 

known to him, and this writ. Witnefs Alexander by t\\c letrcrs 

Lord Ltttghhormtghy at JVcJiminJhry the 9th day of of adminillru^ 

yulK in the twenty- third year of our rripn. hon thereof 

^ / pfoduccd,.&c- 

If a xfhil be retnrneil according to the 
above rtaruce, an cdiasfd.fa, mud illlie ; and 
you muft enter thein •icfl/aiim on the protho- 
iiotaries rcrncmbrauce roll’i and give a rule 
as before. 

Upon the entry of the firft J^ufa. on the Entry, 
roll, you awjard the Iccond as far as the re- 
uirn, in the fame mnnuer as in p. 489. pro- 
vided they be of different rerms/ if nor, one 

roll 



il 


roll is fuflicicnt ; and after the award pf the 
fefiPnd fd. fa. ^^fay^* 

And herruppn tht ftid 'Richard prayieeh, Thafthc 
ds^mages afoteraid^ by the faid John in his hfe time 
fuft?ined, on occafidh of the premifes arorefaid, may 
be ailcfled and adjudged unto him ; Thi^efon his con* 
ftiered^ that the damages aforefaid, by him rhe faid John 
in his life time fuftainedi on occafion of the premifes 
aforefaid, be aflefled and recovered by the faid /?/- 
chard Sims^ executor as aforefaid, according to the 
form of the ftatute in fuch cafe made and provided^ 
by the default of the faid Richard \ and becaufe it is 
ftill unknown what damages the f^id John hath fuf- 
tained by occafion of the faid premifesy therefore, as 
before, the (beriflfs are commanded, that by the oath 
of twelve good and lawful mOn of their bailiwick, 
.. they diligently inquire, what damages the faid 
John hath fuftained, as well by real'ott of the pre- 
mifes, as for his c<kls and charges by him laid out 
about his fuic in that behalf; and the inquifition 
. which they (ball thereupon take, make appear to our 
jufttces at IVefimbtfiir^ in, tffr, under tluir feal, and 
the feals of chiofe, by whofe oath they (ball take the 
faid inquifition, (the clerk of the judgments 
^ eiuers the final judgment hereon, after the colls are 
Uxed}* 


If the defendant docs not appear to the fecond fci. 
' fa. after the rule is expired, fign judgment with the 
' prothonotaries, as in the cafe of other fd% fa.*s give 
.notice of executing a writ of inquiry, and proceed to 
final judgment, as in other cafes, 
iippesi ranee. /But if the defendant appears, then he enters it as 

before with the prothonotaries, and pays 31* \od , ; 
therefore before judgment is figned^ fearch for ap- 
pearance in the prothonotaries book. 

Okclaration. London^ (^•)* was commanded to the (heri/F, 
U’hsreas (to the end of the entry on the fecond roll, 

. as f^ir as the (berifF’s return on the aiieto^ then fay) ; 
and the faid Richard at that day being ibiemnly 
called, comes by S. V. his attorney \ and thereupon 
the faid Ridsard Sims, executor as aforefaid, prays 
X ' that 




that the damages in the faid action may be ^Aelled, 
ai}d rccovejfid by him the Vaid Richard accord^ 
iqg ta the form of the ftacuce^ io that, cafe made, and 
provided, Off. 

If a defendant dies after a virit of inquiry If defendant 
executed, and before the return thereof, it dies after in- 
is within the aft j and the fcL fa. againft his an? 
executor or adminiftrator muft be to Jheiv before return. 
mife why the damages ajfejfed Jbould not bere^ 
covered'^ i Wils. 243. 1 Salk. 1 15. Lill. 

Entr. 647. 

George the Third, .Off. To the (herifF of Middle^ Sci. fa. againft 
.greeting. Whereas John Denn^ lately in our an aditiinif- 
. court, to wit, .'in Eajhr term, .in the twenty-third trator after an 
year -of our reign, before Alexander Lord Lough- interlocutory 
borough and hi-s companions, then our juftices of the judgment. 
Bench, impleaded kidjord Fenn^ late of, btc. dc- ® 
elating in the fame plea againft him, For that tuhere^ 
as (here fee forth the whole declaration ^jnd 
therefore he brought fuit, And afterwardt, to 
wit, in that very fame cemi^ in the year aforefaid, 
the fame Richard in his proper perfon came into our 
fathe court, and defended the wrong and injory, 
when, ; but fnJ nothing in bar or preciufion 
of the laid aftion of the faid Johit^ whereby the faid 
Jot/n remained therein undefended againft the faid 
JfLichard; aod fueh proceedings were thereupon bad 
in our (aid court, chat the faid John ought to re^ 
cover his damages, by occafion of the premifes 5 ' but 
: becaufe it was unknown to our faid court, what da* 
mages the faid 'jehn had fuftainsJ by occafion of the 
preiutfes afortfaid, it was conmandedy to the then 
Ihenft', That by the oath of twelve good and law- 
ful men of his bailiwick, he diligently inquire 
. what damages the faid 'Jolm had fuftaimd, as well by 
occaiion or the premifes, as for bis colts and- charges^ 

. . by htni about hts fait 111 that behalf expended ; and 
..tbat-.he ihauld fend the inquilition whic.h he Ihould 
' thereupon take, to our juftices at IVejimlnJlery on 
the morrow of All Souls^ under his feal, and the feals 
2 of 



lS»iiiWng^3ittt9iii^. 


of by whofe oath ho Cbould take that iiniui<^ 
iition, by the record and proceedings thereof re* 
ftiaining in our fame court at Wejiminjlir (relation 
being thereto had)» will more fully and at lai'ge ap^ 
pear ^ yec iii^oificipn of the fkid .damagea Sill re* 
mains to be made ; and the faid Richard^ after inter* 
locutory judgment had been given in form afore* 
IsLtdf and before the return of the faid writ of in* 
quiry, by us to the faid (herilF, fent asaforefaid, for 
the purpofe aforefaid^ died inteftate, and adminiftra- 
ttoa.of all and finguiar the goods, chattels, and 
credits of the faid Ric&ard hdvc been - granted to 
Jtfary Penny the widow and relldi of the faid Ri^ 
ebardy as we have been given to underftand and be 
. informed ; and becaufe we are willing that thofe 
things which in our faid court be rightly done and 
tranfa£led. We command you, That by good and 
lawful men of your bailiwick, you make known to 
the faid Aiary Fenny adminiftratrix as aforefaid, 
that (he be before our juftices at Wejiminjiery in, 
to (hew if (he has or. knows of any thing to 
fay for herfclf, why the damages in the faid action 
Ihould not be alTelled to the faid ^ehn againft her, 
a^ording to the form of the ftatute in fuch cafe 
made and provided, if it (hall feem expedient for him 
fo to do; and further to do and receive what our 
faid court (hall chert and there confider of him in this 
behalf, and have you there the names of them by 
whom you iliitll fo make known to her, and this 
writ. Witneft 4kxandcr Lord Loughhoroughy at 
IP'eJlminJlery the 9th d,ay of Julyy in the twenty-* 
third year of our reign. 


Proceedings agahift Bail, 

‘ BY the terms of the recognizance of bai), 
they undertake to render the defendant ac 
due end of the fuit, or pay the condemnation 
money •, therefore if neither are done, you 

may 


may proceed to chaVgc the oajl, Vuher by 
bringing an a&ifn on the reetgnikaiaei =oif > 
fciti facias \ but before any prbccedihgi arif'*' 
had, cither by afti,on hf fcL fa, i capiat 
tisfaciendum t^u^ be fucd^outagaiaft the pYip- f., 
cipal, and which.. mnft b^.^re^ek 10/ I 
left with the of the , where 'the ' 
a3ion is /d/</, for a return of non eft inventus ' 
in his office, four days'- exclufive -of the return, • 

Barnes 64 ; the bail not being bound to ren- 
der the principal, 'until they know what exe- 
cution the pI.aintifF chufes tb take out j and Fifteen da7i 
fuch ca.fa. fhould have fifteen ^ys between t^e *><t'veen the 
tefte mdi return. Ibii. '.\f 6 . Stat, 13 Car. ^ 


c. a. 


' turn of cs. f; 


If an aclipn of debt be brought *00 the re- If.aflion on 
cognizance of bail, the writ muft be feryed 
four days before the return, and the bailmay 
I'urre.nder the principal oh xht q^uarto die joft'A,vj% bffore 
of, the return, fedente curia, but not, after the the return, 
court is rifen. Rep. & Caf. Prak. Q. B. 18*..:.' 

Barnes 8a. If by attachment.of . privilege, it;, t 
being an original writ, muft have fifteen 
days. ‘Fide Stat. 13 Car. •i.ft.^.f.’]. 

A ca. fd. returnable at a time when a writ.' 
of erroris depending, is not a fufficient found- 
ation to pjpceed again't the bail. Barnes 83...;!; 

The jfilacer jn this court ta^es care.taen- • 
ter up all recognizances of .bail, .and there- 
fore if you bring an action again;!: rhe bail, 
fpeak to him to get tiie roll carried in and 
filed, anti the capias will be a common one, 
except that you put an ac-adam in this tnan- 
ner, Bjid alfo that-' the faui Richard and 
“ Thomas as^wer the /aid John in la. plea of ' 
debt upoti recogni zance, according to the cpftomxf' ' 

K k “ eur . 



’ our tetart of Cmnm Bench.," or if you Ate out 
. a common ca^as only, then you may indorfc 

upon the copy, that it )$ an action againft the 
defendant upon the recognizance of bail. 
The other part of the proceedings are juA 
the fame as in other cafes j and with regard 
to the venue, it has been held, " That if a 
recognizance of bail be taken in Serjeant's 
' *' Inn, Fleet-ftreet, the venue may be laid in 
London" Hob, 195.5 but where taken in any 
other county, the fci. fa. may be in the 
where taken, or in Mtddlefex. Co. 31. 
2. Barn. 74. 167. ; but where the bail is in- 
rolled as taken in MtdHefex, there the fci. fa, 
muft be brought, and fo muft the venue be 
laid, in the action upon the recognizance. 
2 Black. Rep. 769. 

How to pro- The filacer, upon being fpoke to, will en- 
cecd by fci. ter up the recognizance of bail, and docket 
the roll; and after the ca.fa. is returned by 
the IhcrifF, he will make out the firft fci. fa, 
( the’ for expedition you may make out fame 
yourfelf) ; ingrofs it on a 2j. 6 d. ftampt 
parchment, pay him figning is 6 d. feal yd, 
and if you mean to give notice to the bail, 
take it to the flienff’s ofiice, and get a fum- 
mons thereon to your officer, pay is. c^d. 
officer for fimmoning, 5;. each bail 5 when 
returnable, call on Ihenff for fame ; and if 
he returns a jn.fea thereon, go to the pro- 
thonoiarics, and enter the fame on their re- 
mcmbiance-roll, and they will give a rule 
for the defendants to apiiear, pay is. ; the 
clerk will at the fame time give you a roll to 
enter the ft. fa. and judgment thereon com- 
plete, which being done, and the rule cx- 
9 pired. 



^ired, if no appearance! cnter^ with thepfp- 
^honotariesy the .clerk will iign judgiin.ent ; 

•pay him per Ihect f file the writ with the ■ 

cuftes brmunit pay 4^. and then ypu may 

take out execution. , -I 

The fti. fa. if taken fn LandaUt or any into what ' ^ ^ 
. ether county (although it is inrolled in Middle- fonnty it ia 
■fex), may be either in the county wherc'^"®’ 
taken^ or in Mitldlefex j but if taken in Middle- 
feXi it muft be brought in that only. 

Barnes 97. 

But if you do not chufe to give the bail Second fci. SU 
' notice, then the firft fci. fa. being returned ... 

■ nihil, and entered, you are to i'ue out an 
alias yourfelf, which is an exaft copy of the 
firft (except the words being .adtled)_ “ as 
“ before u'e have commiindsd you,” th.e tejke of it 
is to be on the q^ttario die poll of the return of 
the firft, which is to be figned bv the pro- ♦. 

* thonotaries, pay 2 .s. feal yd. •, fhcritF for return 
of nihil < 2 .s. And note, '1 here does not need to Telle and rt-’ 
. be fifteen days between tlie trfic and return of^^f"* 
each fci. fa. but only fifteen days between the 
telle of the firji and return of the fecond. Rep, 

& Caf. Pradt. C. P. 1 14. 2 Black. Rep. 

922. 

When it is returnable, get it from the ftic- 
rifF, and take it to the prothonotarics office, 
enter it on the remembrance-roll, and the 
clerk will give rule as before. 

It will be altnoft impoffible to have two 
fci. fa. in this court returnable in one term j 
therefore enter on the roll the firft fci. fa. 
with the award of the fecond, to the return 
day ; which you will docket of the term the ' 
firft is returnable j and on the roll on which 
K k 2 you 





you fign judgment being on the fccorrd fd.fai, 
thefirit fci.fa, is recited, the award and re- 
turn of the fherifF to the fccond, with the 
, judgment complete. 

How long to I? a /«. feci is to be returned on the firfl: 
lie HI flienfTs f^^^ fa, it muft be four days in the fherifTs 
office (cxclufive of the return-day), and fo 
muft the alias fa. fa. (although a mtilbt re- 
turned). 


Entry of Recognizance of 
Bail in debt. 

Middlefex, (fl;) The 
(heiiff was commanded, 
that be (hould take John 
PelU late of London^ int- 
ncr, if he fhould be found 
in his bailiwick, and him 
fafely keep, fo that he 
(hould have his body be- 
fore the juftices of the 
Lord the King at IVeJl- 
minjhr^ on the n^orrow 
of the Holy T*rimty^ to 
anfwer William Read^ in 
a plea, wheiefore, with 
force and arms the clofe 
of the fa id William^ at 
Wejlminjler^ he broke, 
and- other wrongs, 
l^c. to the great damage, 
iifr.ahd againft the peace, 
; and alfo in a cer- 
tain plea of debt upon 
demand for 145/. 
wards, to wu, on the 
24th day 'of 7 ««^, in this 
term, EdiXtardLeggy 
of Llothbury^ Londfin, ho* 

i 


77 ;^ like in Cafe. 

Middlefex, (fT.) The 
(herifF was commanded, 
7 'hat he (hould takcTAo- 
mas Lee^ late of Wejimitt* 
Jler^ in the faid epunty, 
fmith, if he (hould be 
found in his bailiwick, 
and him fafely keep, fo 
that he might have hi.» 
body here on this day, to 
wit, from the day of 
Eajler in five weeks, to 
anfwer to Henry Bridges ^ 
in a plea, wherefore, with 
force and arms the clofe 
of the faid Henry at 
Wejlminjler^ he broke, 
and o.her wrongs, ftfr. 
to the great damage, £sfr, 
and againft the peace, 
l^c, ; and alfo in a cer- 
lain plea .g/. irefpafs on 
the cafe, lippn promifes, 
to the damage of the faid 
Henry of ,j 03?. And now 
hero, oh.. tb, IS ^y comes 
Thomas ,Lime\ ^ of the 
Strandy 

j 



ficr, and Thomas Flm^ Strand, in the coiinty of 
ming, of the fame pUce, Middlefix, hofi^r,, and 
plaifterer, came perfon- Ricbaitd Frfime, of the 
ally Mox^Alexanderhori fame pUce^ ironmonger^ ■ 
Loughborough, and his in thwi: proper perfons^ 
companions, juftices of before Alexander Lord 
the Lord the King of Loughborough and his 
the Bench here, and ac^ companions, judices of 
knowledgcd themfelves, the Bench here; and 
and each of them, did ac- acknowledge, and each 
knowledge himfelf, to of them acknowledgeth, 
owe to the faid jyUliam that they owe to the faid 
Read the fum of 90/. ; Henry the funi of 102/. 
which faid fum of 90/. lyr- ; which faid fum of 
they, the faid Edtvard 102/. I yr. the Taid 
Legg and Thomas FUm- mas Lime and Richard 
ming, for thenilllvcs and Frame, for themfelves, 
tlicir heirs, have con- and their heirs, have 
fented a^.d granted, and confected and granted, 
each of them for iiiiiif If, and each of tliem^ for 
and his heirs, hath con- himfelfand his heirs, hath 
fented and granted, Ihsill confented and granted, 
be made of their and each {hall be made of their 
of their lands and chat- and each of their lands 
tels, and to the ufe and and chattels, lAc, and to 
behoof of the faid /K///- the ufe and behoof of , 
am Read ^nd a! To at the faid Henry, be le- 
‘‘ the fame time the faid vied and alfo at the xf defendintbt 
John Fell came perfon- “ fame time the faid Tho- P'efent. 

“ ally before the fame ‘‘ mas Lee came perfoir- . 

“juftices, and acknow- ally before the .ftmc 
“ ledged to owe to the “juftices, and acknow* 

“ faid IVilltam rhe fum “ ledged to owe to the 
“ of 180/.; which faid “ the fum of 

fum of 1 80/. he the faid which 

“ John, for himfelf and faid ‘ fum of 
“ his heirs, willed and the faid Thomas 

“granted, fhould- be Lee, for himfelf , and 
“ made or his lands and “ his heirs, willed and, 
“chattels”), be levied:. granted, ftiokild be 
Vpon condition, that if “ made of his lands and 
judg- Kk3 “chat* 





judgfTKint fKair Kapptiii 
ill the Arne cd^fC heK^ in 
the faid p]ea» t6:be given 
for the faid WtUiam a- 
gaitift the faidy^/;^! then 
the faid ihall facisfy 
the debt aforefaid^ and all 
foch damages^jwhich (hall 
be adjudged unto the faid 
IVilliam again ft the^ faid 
yobriy in the fame court 
here, in the plea afore* 
faid, or (hall render his 
body tb the prifon of the 
f Uei, &c; 


§ci. fa. tn debt upon n- 
i^gntsiance of bait, 

' the 'Third, fsfr. 

To the flieriff of Middle^ * 
j[tx^ greeting : IVhereas 
E^Urd Leggy of Loth* 
hu.rff Louddn^ hoHer, and 
' fthomas Flemmings 6 f the 
fameplactjplaHtcrerJatc; 
lyinour court (to wit) in 
the term of the Holy Tri^ 
r///jjr in thc 23d year of our 
Jrcign, came before jftex 
wtder Lord Loitgkborough 
^nd his companions^' our 
juftices of the Bench, 
at lytJlTninJhry in their 
proper peffons,WiJ, ac- 
knowledged tHemfclvcs, 
-.and each, of them did 
:’;3^*ffeckrtQwledgc hirtfifclf to 
"^owe to H'iliiam Read thle 
‘ ' * futn 


‘‘ cha^teh, ahd to the; 
*« ufe of the ftid Ihiiry' 
‘‘ be levied”); Upon this 
condition^ that if judg- 
ment (hall happen in the 
fame court here, in* the* 
faid plea, to be given for 
the faid Henry againft 
the faid Thomas^ then the 
faid Thomas (hall fatisfy 
all the damages which 
(hail be adjudged to the 
faid Henry againft the 
faid Thomas y iri the fame 
court here, in the plek 
aforefaid, or (hall ren- 
der his body to the prii- 
fon of the Fleety^ &c. 

ft 

. The like in cafe. 

Geotge the Third, {ffr. 

' To the (herifr of Middle* 
fixy gr ee ting: PFhereas 
Ihomas LirnCy of the 
Strafidy in ilic county of 
Middlejexy holier,’ * and 
Richard Frame y of the 
fame place, ironmonger, 
lately in our court, to 
wit, in the term oj the 
JIol'yTrinityym the twen- 
ty-third year of our 
reign, came before /lexy 
ander L';rd Loughhorougfi 
and his companions, our 
juftices of the Benchi at 
Wejhtdnjiery in their pro- 
per perioiis, and acknoiy- 
ledgcd, and each'of ihcpa 
acknowledged to oWt^Yo 
Henry 




fain of 90/. ; 'which faid; 
fum of 90/. they the faid 
Ethvard Legg and 
mas FUfnming^Aox chem- 
felves and cbeic. heifS, 
confented and granted, 
and each of them for 
himfelf and his heirs did 
confent and grant, fliould 
be made of their and 
each of their lands and 
chattels, and to the ufe 
and behoof of the faid 
William Read be levied j 
Upon ^ this condition^ that 
if judgment fhould hap- 
pen in our court of the 
Bench aforefaid, in a 
certain plea of debt upon 
demand, for 145/. to be 
given for the faid 7 /^/- 
liam, againft John Fell^ 
late of London^ vintner, 
by the faid William Read 
ill our court profecuted, 
then the faid yohi fhouid 
fatisfy the debt aforeftid,. 
and all tuch damages as 
fhould be adjudged unto 
the faid William againd 
the^ faid '^'john^ in our 
fame court here,' or 
Ihould render his body 
to the prifon of the 
Fleet: And although the 
faid WiUiejmi afterwajKls, 
to wit, in that fame 
Urm^ before . AUitander 
Lord ' Loughborough and 
his companiofis, our juf- 
tices of the Bench at 
Wifi- 


'But; 

Henry Bridges^ the fttin,. 
of loaA ifA 5 which, 
faid fum of io%L .lyr. 
the faid Thomas Lipss and 
RichardFrame^ for them- 
felves .aqd '.their beirs,^ 
had confented and grant- 
ed, and each , of them 
for himfelf and his heirs^ 
had confented and grant*, 
ed, (hould be made of < 
their and. each of their 
lands and chattels, and. 
to the ufe and behoof of 
the faid Henry be levied ; 
Upon this condition^ that 
if judgment Ihould hap- 
pen in our court of the 
Bench aforefaid, in a 
certain plea of trefpafs 
on the cafe, upon pro* 
mi fee, to the damage of 
the laid Henry of x 50/. 
to be given for the faid 
Henryy againft Thomas 
Lecy late of Weftminjlery. 
in the faid county, fmith, 
then Che faid Thomas 
Ihould fatisfy all the da- 
mages which ftiouid be 
adjudged to the. faid 
henryy againft the faid 
Thomasy in our fame 
comtf in the plea afore- 
faid, or ihould render his 
hody to the prifoti of the 
Fleet : And although the 
faid r Henry • after wards, 
to wir, in the faid term, 
in the twenty-third year 
aforefaid, before Aleuan^ 
K k 4 der 



■ agaihft ISdd, 

JVeJiminfter<^ by the ton- der Lord Loughhofm^h 
^deration of ' the fame and his companions, our 
cotirt, ipcovered againft jnfticcs of the Bench at 
the faid "John in the JVeJiminJlery by the can- 
faid plea, the aforefaid fidcration of the fame 
debt of 145/. and alfo court, recovered againft 
7/. icj. which ill our the faid Thomas Lee^ in 
faid court were adjudged the faid plea, 100/. which 
to the fiid WilUam^ for in our faid court were 
his damaged which he adjiidged to the laid 
had fuftainecl by reafon mas^ for his damages 
of the detamiiig that which he had fuftained, 
debt whereof the faid by leaf^n of the not per- 
*^John is convicted, ai by forming certain proniiles 
the record and pructis and undertakings made 
thereof miinifeftly ap- by the ii^x^Thomas to the 
pear. Nwcriheitfs, the faid Henry ^ whereof the 
the debtaiid dt- faid T homus is coavi£tcd, 
mages aforciaid to r he faid as by the record and pro- 
/^V///V7»/?h«thnot fatisfied, cefs theicof manifeftly 
nor his body, on the uc- appear, Ncvertht]efs,the 
cafion arorefaid, 10 the laid Th:mui the damages 
ptifon of the Fleet icn- aforefa d hat# not fatif- 
dered, accvirding to the fied, nor his b^dy, on 
form of the recognizance the occafion aforcfawl, 
aforefaid, as on rho in- to the faid prifon oi ihe 
formation or the f.xid Fieet tcndcied, fcV. 
William wc wre given 10 

undirftand : Ana b':c:ufe we are wniling that thofe 
things wbhjh in our fame court are rightly done 
and lecognized, fhould be duly carried into execu- 
tion, we command you, that by honeft and lawful 
men of your b.iiliwMCK. you make known to the 
laid Edward FUmmng 7 bamar Lsg^^ that they 
be beiore our jufticesat WefiminJUry in fifteen day's 
of ^Qtnt Alartiny to ftiew if they have or kno\y any 
thing 10 lay for thcmfUvts (that is to fay), the faid 
Edward FU^imingy why the faid 9c/. by him in 
form atorefaid acknowledged, (hould not be made 
6r his lands and chattels ; and the faid Richard 
fhame why the faid 90/. by birti in form aforefaid 

acknow- 


3 



^I9reebin0)^ againft 'igjail. 50 ^^ 

actcnowleclged^ (bould. not be made of his lands and 
chatuls, and to the ufe and behoof of the fa id 
Jevied, according to the form and efFc£l of the faid * 
recognizance, it to him it (hall feem expedient : 

And have you there the names of thofe by whom 
you (liail make known to them^ and this writ. 

JVitngfs^ &c. 

If the bail apptjar, make z. precipe for the 
prothonotaries thus : 

Middlijcx^ to wit. Appearance for Edmund Praecipe for 
and Ehomai FUmming^ bail of 'John />//, ats IVtl- appearance to 
liam Ready to a fcL fa, returnable on the riioi row the fci. fa, 
of Mi^ouh\ pay entry 3J1 \ 0 (l. This is frequently 
done after the bail are fixed, to get a term ; but 
they are not liable to cofis unlels they plead. 

8^9 JV, 3. c, to. /. 3. 

When the bail have appeared, deliver a If appearance 
declaration upon treble penny ftampt paper ; how 

give a rule to plead, and demand pica as in • 

other cafes ^ and if the declaration is not de- 
livered four days .before the end of 

the term, they will be intided to an impar- 
lance. 

MiddlejeXy to wit. It was commanded to the (he- Declaration. 
lifF, AVhcrcas (to the end of the entry of the roll on 
the fecond fi. fa.), as Tar as the Iherifts return, 
then lay, And upon this the faid William prayeth 
execution to be adjudged to him of the debt and 
damages afoielaid, according to the form and cfit( 5 h 
of the faid recognizance, 

N* B. The declaration may be entitled as How to lirlc 
of the term generally, although the y?/, /». declaration. 
w:v5 returnable the laft return of the term. 

3 hFsls, 154. 

The bail may plead, that no ca, fa, ever What bail ; 
iffiied againft the defendant, fecundum curfum^'^y plead, 
mriay Lutw. 1285.; that the principal died 

be- 



againa 

before a ca. fa. returned. Roll. Abr. 
that the plaintiff had other execution aglaintt ’ 
hlm’i'' th 4 t the defendant paid the money re- 
covered, I Roll. ^36. /. 35. 4 y 5 Ann. ' 
f. 16."/. i2.j' or that the principal furrender- 
ed hlmrclf, 3 /.w. 152,; but they can not;^ 
plead that the principal died before the re- 
tuj n of theylf/-,- fa^ becaule if lie died on the 
day gf the return of the .ca, fa. the bail arc- 
liable, i Roll. 336. a Wils. 67. They may 
plead ml tid rec'ordi Thom. Enl. 28^. Tkef. 
Brto. 265. or a rtleafe to the defendant,’ 
1 i?5//.-336-. / 35. 

■ If there be error' brought by the principal, 
■which is afterwards nonproffed with cods,-, 
yet the bail in the original adion are not 
liable to' the cofts in error, but only the da- 
mages recovered in the original aftion, be-* 
caul'e they only became bound in that action^; 

Qz.h,<iiahi/ihaiIiHdJ4. The Hie tn cafe. 

the Third, iSc, George the Third, £sV.' 
I'o the fii'T’ff .of Mid- To the therifl’ of iW/rf- 
r&yrjifjgreetio^'. Wceotn- <//r/rjif,gresnng; We com- 
mand you, Thai you take rnand you. That you take 
f.divard lat<* of 7 hemas Li.’ne, of, ho~ 

Lcthb'.uy, London, hoSer, ficr, and Richard Frame; 
and 7botfias Fleming;'\tt.^ of the fame place; iron- 
of the fame plac^,; pki- monger, bail of Ihtmas 
Iteter, bad of John Fell, Lee, Ule of lVeJiminlitr.f 
Uteof London, vintner; if in your county, limth, if 
they be found in .yo'or they be found in yout; 
bailiwick, and them fafft- baijiwick, and them fa/e- 
lykeep, fo'tl.at you may ly keep, fo that you may 
, have thr;f bodier befprs hive their bodies before 
'yldte't-.Julliccs at Wefndn-' our juiUices'-At Wejlmin- 
’ fitr, in. eight days of fer, irf tight days “of 
haiiU Hilary, to fa.tijfy Saint Hilary, to 

■ mu ' Henry 



TVilliam Re^td^ 90/. and Hinrf BrtSge)^ 102/. l^s*_ 
90/- i which fevcral fums and 161/. 17X. j which 
they the faid Edward fevera) futns they the faid 
Leggi and Thomas Fie-- Thomas mi. Richard htxQ-- 
mtngi heretofore, to wit, tofore, to witi in the term 
in the term of the Holy oftheHo/yTrimiy/inthc 
Trinity^ in the twenty- twenty-third year of our 
third year of our reign, reign, before Alexandtr, 
before Alexander Lord Lord Loughborough and 
Loughborough^ and his’ his companions, then our 
companions, then our ^ juftices of the Bench at 
juftices of the Bench at PFeJiminJler^itvttMy 
ircjhninjlcr^ feverally ac- knowledged to owe to the 
knowledged to owe to /aid Henry ^ to be made 
the faid WilUam Ready to of their &nd each of their 
be made of their and each lands and chattels, and to 
of their lands and ehat- the ufe and behoof of the 
tels, and to the ufe and faid Henryy ht levied in 
behoof of the faid IFtl- a certain plea of trefpafs 
liam Read be levied, in a on the cafe upon pro* 
certain pica of debt upon mifes, to the danvage of 
demand for 145/. againft the (dM . Henry of 150/* 
the faid John Felly in our againft" the faid Thomas 
fame court profccutcd ; in our fame court 

proiecuted ; , 

And whereof the, faid John Fell was convifted, as 
by the record and proceedings thereon in our fame 
court, before our faid juftices at JVeJirninJler aforc- 
/aid, remaining, inanifeftly appears; And where- 
upon it is coiiiidefed in our fame court, That the 
faid TVilliam have his execution agaihft the aforefaid 
Edward Legg anil Thomas Flemingy tf the faid feve- 
ral fums of 90/. and 90/. by them in fofm aforefaid 
acknowledged, by the default of the faid EdiaaM 
and Thomas 5 and have there this writ. Witnefs 
Alexander Lord Loughhoroughy Scq» 

To,. .be figned by the prothonotaries, pay 
4^. feal^^. warrant !2>. 4A, and to be ingrofP- 
^:d upon a zs. 6d. ftampt parchment. 


If 



jo8 

T^fiatum. 


Fi. fa, again 
the I ail la 
debt. 


TrerpaT*. on 
•tbecate to the 
'Jdamage 

(aid ^/V- 
of 145/. 


Piocceain0is againft Bart,.-, 

If a tejiatutmi^'jt after the -..vords, “ by the dc» 
“ fault of (he laid Edward and Thomas, And 
“ whereupon our fljeriff of Mi dlefex fent to our juf- 
“ tices at Weltminttcr, at a certain day now paji, that 
“ the fmd Edward and I'hoinas were not, nor was 
“ either of them found tn his bailiwick', whereas it is 
“ tejiificd in our fame ccu't, that the faid Edward and 
“ i i.omas lurk etnl fecrete ihemfelves in your county, 
“ and have there," . 

N. H. I fiiould aJvife t\\eca, fi. to be fued 
out, witli the tejlalum in this cafe. 

\ George, &cc. to the IherifF of Mtddlefex, 
greeiiiig: command you, that of the 

lands and chattels in your bailiwick, of Ed- 
xcard Leg^, late of, fvc. holier, 90/. and of 
the lands and chatL'-is in your bailiwick, of 
Thomas Fkuung, yo/. which faid Icveraffums 
they the faid Edward Legg and Thomas Ele- 
tning, heretofore, to wit, in the term of the 
Hciy Trhiily, in the twenty-third year of our 
reign, before Alexander Lord Loughborough 
and his companions, then our juftices of the 
liench at li'ejbninder, feverally acknowledged 
to owe to Wslliam Read, to be made of their, 
and each of their lands and chattels, and to 
the ufe and behoof the faid Willtam be le- 
vied, in a certain plea of a debt* upon de- 
mand fur 145/. againlt John 'Fell, late of, 
'intner, m our fame court profccuto 
and whereof the faid J.-hn Fell was convifttd, 
as by the record and proceedings thereon in 
our fame court, before our fajd juftices, at 
Pi''eftrniHjtcr aforelaid, remaining, nunifcftly 
appear j and whereupon it is confidertd in our 
fatrte court, that the faid fVilliarA have his 
exetution againlt the aforefaid Edward Legg 

'*and 



Ipf&cfiings agal^ft' x m'l/ 




and ^Ihmas Fleiningy of the faid fevcral fuiirts 

of 9c/. and 90/, by them in form afbrefaid , 

acknowledged, by the default of the faid 

Edward and 'Ibomas, whereof the faid Edward 

and Ehemas are conviefed j and have that 

money before our jufticcs at IVeHmiafl^r, in 

eight days of Saint tlilary^ to render to the 

faid IVilliam for the debt aforefaid, according 

to the form of the faid recognizance; and 

have there this writ. PP'itncfSy &c. * 

In an aftion of trefpafs and afi'uilt to the Farh of the 
damage of 500/. Mr. Juflice i'or/(yr«e had ■ 

ordered bail for 140/. and the defentlant he- ' 
ing prefent at the time the recognizance of ©f toc rfcog- 
bail was taken-, his bail were bound jointly nizmce, it 
and fevcrally in. 140/. plaintiff recovered mote than 
verdicT: for 300/. and the bail moved to ftjy c„vt,ed. 
proceedings againfl them both on their pay- 
ment of 140/. ; and upon fliewing caiifc, the 
court were of opinion, that .is the damages 
in the writ were laid 5CO/’. here is no fraud 
upon the bail, the recognizance is fepa.'-ate 
ats well as joint, and in its nature a judgment, 
the award (>f the court tliereupon i-, that the 
plaintitT have c-xeruiion ; therefore i'o far as 
the penalty ctf fucli recognizance will go, it, 
is jud and equitable the f.uuc be applied to- 
wn uls fatisfadrion of the condemnation mo- 
ney, for payment whereof, and not of any , - 

particular fum, the condition is. Barnes 76. 

Haydon was fued in covenant ; the father When pro- 
became bail for him ; after which a coinpro-‘*®“‘'’E’ 
mife took place, in puriuanee of which the 
father paid 260/. and the fon to have three ^bove a year, 
years and an half to, pay the refidue. 'I'hc urocced.ngs 
defendant then filed a bill in Chancery, and "‘*v ‘>‘1 ** 

• ^1^ the exi'irauon 



ail, 

of fli« time, obtained an injun£licn> wihich was afterwards 
*['*^f*’„*. diflblved, and then a ca.fa. was taken out 
^ '* * againft defendant j and two/ci.fa.’s againO; 

bail, and afi.fa. againfl: the father. Upon 
motion to fet aGde the proceedings ,againfl: 
the bail as irregular, no pwjceeding having 
■ been had for upwards of three years till fuing 
out ca. fa. and fci. fa. alledging that there 
ought to have been a term’s notice; the 
court held, that as in this cafe it appeared 
that the bail was the principal agent, and 
conufant of the whole tranfaiftion, it was no 
furprize on him ; and that an argument to 
ftay proceedings for a limited time, to enable 
the defendant to pay the debt, on default of 
- which the plaintiff was to proceed, was in its 
nature an exception out of the rule, E. 
13 Geo. 2. } and that at the expiration of the 
time, thfe proceedings may be renewed, with- 
out a term’s notice; elfe it would in effeft 
be a ftay of proceedings, for a whole term, 
beyond the time agreed on. 2 Black. Rep. 
762. 

Som? notics Motion to ftay the proceedings on a fci. 
•TOuft be given againft Lowing and SpitCj dsfend- 
fci.fa?ap>nft not-bcing ftfved with a copy 

the bail by of the ftieriff’s warrant, which recites the 
the IhcrifF. writ. But the one ( viz. Lowing), by giving him 
a perfonal fumir.ons, and reading to him the 
fheriff’s warrant ; the other, by leaving a 
mcmorar.'JuiVi (containing the fubftance of 
the writ) with hi-, wife, at his houfe in his 
abfence. It appeared (on enquiry of the of- 
ficers), that it is ufual in MidiUefix to ferve 
the bail with a copy of the ftieriff's warrant, 
but not fo in many other counties j and this 

arofe 



^&ro{e iti Lincolii^ire. In fome counties they 
give verbal notice; in fome, none at all, 
i The court held fome notice Ihould be given *' 

•(Salk. 5 t) 90 > the lufficiencyof which (if dif- 
. putcd) muft' be detcrmined-by the court, on 
*the circumilances; and that this notice was 
fufficient. 2 Black. Rep. 837. 

If the bail mean to acquit themfclves of Within wl^i 
their recognizance entirely, and run no hd- 
zard of the death of the defendant, tlien tliey * 
muft render him in their difcharge, before 
the return-day of the ca. /a. as the death of 
the principal afterwards will not difcharge 
them ; but if they do no*", then they have 
until the quarto die pojl (if proceedings arc by 
original)y^^/r»/^ curia of the lirft Jci,fa. if re- 
turned /cire feci j but if a nibil is returned 
thereon, then until the quarto die poji of the 
return of the I’ccond /ci. fa. Jedente curia, 

- Barnes '61. 

But if the aftion be by attachment of pri- 
vilege, then they muft render on the return 
of the fecend fci. fa. or the firft, if returned 
feire fecit fedente curia. 

And if there be an adion on the recog- WheatoJiM^ 
nizance, the bail may furrender the principal reader onaii? 
beforei or on the appearance-day of the re- a«'>on oo te< 
turn of the writ (if proceedings are by origi**^*’*”*®*‘'*^V; 
odX), fedente curia, Barnes 82. Rep, & Caf. 

Praft. C. P. 18. if by attachment on the re- 
turn-day. 

If the defendant be in cuftody of any Ihc- ifdefcDdaa^ 
rift' or gaoler, the bail may have a habeas ccr- incallody,.^'4 
pus either in term or vacation, to bring him ^ 

‘before the chief juftice, or one of the other ^obriogl^j 

judges, up to 



, ' judges, returnable immediately, in order to 

' render him in dlfcharge of his bail. 

Nif JcfeixJant jf ,3 a bankrupit, and has his certificate,' 
’* M»a ^lummo^'s * Summons to fllfew caufe why an exoneretur 
to^feharge Ihould not be entered upon the bail-piece, 
the'feiit. Ihould be taken out and ferved ; and upon 

' producing the cettificate to the judge, the 

bail will be difeharged by his order, upon af- 
fidavit of the debt having accrued due prior 
to the commiflion. 

riow to far- If the defendant is in town, get the filacer 
(if the adion be by original) to go to the 
^ * * judge’s chambers, and take the render, pay 
filacer7j.4r/. judge'sclcrk 135. tipftaff icj. bd. 

' The filacer brings his book, wherein the bail 

• are rendered with him to the judge’s cham- 

bers, and the judge exonerates the bail at 
fame time. N. B. Notice of the furrendcr 
is requifite, but not an affidavit. 

If the aftion be ’by attachment of privi- 
lege, then apply to Mr. Underwood to take 
the bail-piece to the judge’s chambers, pay 
yj. ^d. to him, i6r. to the judge, tipftaff 
, I or. bd. and give notice of the fender, and 

no affidavit requifite. 

Notice of fur- Take notice that the above defendant did 
lender. t}j,5 furrender himfclf in dilcharge of his 
bail, and was thereupon committed by the 
' '<t * HoiTOurable Mr. JufMce (Jould, to his M.i- 
' j'^dj.’s piifon of the f>leet, there to remain 

until, i^c. Dattd, i^c. 

time of fur- The court ordered the hour of the day or 
render to be true t'une of the defendant’s furrendcr, to be 
filewT* entered by the filacer, in order that it might 
appear, whether the furrender was made 
• ' before 




agatnff ' 

before or after the rifing of the court. 

Bernes 78. . 

Staying proceedings egainfi the bail v,bere a 
•ujnt of error ts brought by the principal. 

The allowance of a writ of error on a Wheowr{t«f 
judgment by ml dicitt is fo entirely a fuptr- ® 
fedeas to a fubfcqucnt writ of execution, and 
all proceedings thereon againft the bail, that 
all may be fet afide upon motion, z Black, 

Rep. 1 1 83. i but no contempt is incurred till * 

after notice to plaintiff’s attorney. Barnes 

376* 

In this coui t a writ of error is no fuperfe- 
deas from the fcaling, but from the delivery 
to the clerk of the errors, Barnes ac6. 209. $ 
and if the ca. fa. be returnable at a time when 
the writ of error is depending, cannot pro- 
ceed againU the bail. Ibtd 8j. 

Defendant moved to ftay proceedings a- Proceedincs 
gainft his bail pending a wi it of erior, plain- agamlbail, 
tiff infiffed that the bail ought to give judg- ® 

nient, and that execution only fhould flav ; (ia,d. * « 

But per cvr. the bail ought not to be preclud- 
ed from furrcndeiing the principal} and there- 
fore let all proceedings be ftaid pending the 
writ of trior. Barnes Sb, 

Proceedings were ftaid in an adlion ofxhe like 
debt, brought upon a recognizance of bail, wi houi giv 
pending a writ of error, without defendant’s 
giving judgment, bccaufe thereby the de- 
fendant would be precluded frtnin a fu^^- , 

der, which is not reafonable. Ibid. 68. ^ 

Plaintiff recovered judgment, defcndfeif!^«n(l»«g error 
brought error, pending which, plaintiff^^'®"y”’“8’** 
brought an a^ion of debt on thejudgmcnt,and 
after judgment thereon, levied. Per cur. The judgment «*- 
L 1 dc- ecuaoi), coilrt 



defendant 
might have 
applied in 
time. 

« Bat] to an ao 
tion u).on a 
judgment ; 
^judgment 
*<gamil defend 


aswouid not fet dtfcndaivt might have moved the court to 
it afi4e, for proceedings in the adlion on the judg^ 

ment, finding ibt writ of error, which is al- 
ways granted j but having made no fuch ap- 
plication, judgment regular. Barnes 202, 
203. 

Plaintiff brought an afiion on the cafe 
agai nit defendant, who appeared, and plain- 
tiff recovered judgment, and then brought 
debt on the judgment, and held defendant to 
iht, nud wnt bail, and recovered a fecond judgment. 
Sifore returned againft the jirincipal, 

turn, proceed- snd before the return of the writ, in an ac- 
ing/agsrnft tion of debt Upon the recognizance, againft 
bail ilaid, the bail ifi the fecond aiftion, the court was 

to reie^e'the proceedings on the recog- 

Srftjodgment, nizance, pending a writ of error, to reverfe 
they confeni- the firft judgment i and upon the bail's con- 
ing w give fenting to give judgment in the adions 
judgment, brought againft them, the rule to ftay pro- 
ceedings was made abfolute. Barnes 86. 

, Errorbrought jf writ of efror be not brought in time, 

‘ the*'baU fued Court will not let 

proceedings ’ proceedings be ftaid, unlcfs they give judg- 
fiaid. ment in the aftions againft them, and under- 
. take to render tHie defendant within four days 

jtl,' after the affirmance of the judgment. 

■^^ing error plaintiff, pending a writ of error, 

cannot have an exigent />(?/? ta.fa. on the ori- 
polc^fi. g’hal judgment. Spnks v. Bird. Barnes 
3 < 4 * 

If a writ of error be brought on a jodg- 
SiefSaiice, ^ ^bc chief ju^icc dics, 

execution (before he has returned the writ m etror), 
may be had whereby the writ is abated, execution may 

with leave of be taken out without leave of the court f hot 
’ the court. 


if 



if taken out without leave, it will be let 
afide, and reftitution ordered. Cranhurne v. 
^uenel. Tbomton fcf Pra&, Reg. C. P. 
195. Barnes 201. 


JBonpjoa for not Dttlaiin®. 

B y rule HiL 9 Ann, reg, 3. It is ordered, “ That ^fiat tfir-e # 
upon all procefs returnable the firft or any 
other return in any term, the plaintiff fhall have oi 4 aedami^. 

** liberty to the end of the next enfulng term, to de« 
liver his declaration to the defendant's attorney, 
or of leaving the fame in the office ; and the de- 
fendant's attorney having entered his appearance 
with the proper officer, as of that term in which 
the procefs is returnable, and at the end of the 
enfuing term, or in /iur days after the end there* 
of, having given a rule to declare in the proper 
office, and having called on the plaintiff's attor* 
ney (if he can found), the defendant, any 
time in the vacaihn of fuch enfuing term after 
the rule for declaring is out, may fign his mnproi 
for want of a declarationy and not afterwards, and 
the plaintiff fhall not, without the leave of the 
Court, have any longer time to declare in, other 
than the time to be limited by the defendant's 
rule.'* 

But where the defendant^ at the end of the Te-Noralft beii^ 
cond term, does not give a rule for the plaintiff to * 

declare, be has till xht €j} 9 $gn day of the third Urm^ to /b*gn day^l^e 
deliver or file his declaration. Rep. ^ Caf, Praif. 1** termt^dc- 
6\ P. 12. PraSi. Reg, C,P,f, 121. 

If the defendant wiflies to compel the plaintiff to How to com- 
declare, hetnay give a rule with the fecondary for p*®’"**^*^ 
that purpofe, after the end of the fccond term, and **''*****' * 

within four days^ which expires in four days after ^ 
pay lod, and demand a declaration of plaintiiTs 
attorney, and fpr want thereof iign judgment* 

li 1 2 In , 



10 nol 

the role. 3n Comfnon Pleas^ 

» Dennv^ Fenr, Rule to declare. 

Dtmiix) D^nn v Fenn, Tf^e Defendant demands a decla^ 

ration tn this cauje by yours^ &c. 

C* Ke Defendants Attorney* 
A demand of declaration muft be made on tne 
agtnt in town, and not of country attorne). Datnts 
3 »^- 

Mty ha^efar- the planUifF fliould not bc able to declare with- 

therti(n«ky m thc time he m»}, on the laft day of the 

fecond U rm, get a fide bir rule from the fecondarie*?, 
for fur’ her time, tiM the hrft day of the iie\L term , 
P'jy4r lervt copy on defendant's attorne), on* he 
waits for 1 rule, the plaintifF’s attornej may take 
out a j jdge’s Summons toi that purpofe, (cive it, 
and Oil -ttei d mcc tl t judge will grant him an ordc 
thereon, paj 2 s* 

%( writ IS 10 nt, iMht viiit IS joint, and the appeannee feveni, 
twrance^wiot plaintiff cannot fevcral non/' os\, as thtit 
figji feveralnon Ought to bc but One, Comyns 744 i^all* 455. 

Surtnor nonfuit H de/enJant removes the caufe by habeas corpu , 
plaiotiff for not be Cannot nonluic the plaint S for not declann , a, 
rrmovil^ pUmtiff 18 not Lound to follow him but he 
^ muft declare within tao rnms afttr the rrmovil. 
Howtofign Fnteron a double half crown ft^n»p’^ j aper the 
nonpros. ronpros^ file defendant's wirrcint of ittori ty with the 
clerk of the wan^nts, who w II mark thc judgment- 
paper, pay hd* i4ks. It 10 protl onotar*c«, pav yr 4^, 
ior figning, 

, fntryof n nor* Jllidd e;(,Xi (fl.) Richard Fenny whofued out his 
efty’s writ aga»nft John Defn^ Lte of, isfi. of a 
of trefptfii, do h not further profecutethv fame: 
rherefore it is connjend h\ the court, that he and 
his p edges lor thc profecuiion be xn mercy, Thc 
names of thc pkdges ire 'John Doe and Rtchafd lioi , 
an ’ the laid jJjn is mere upon trom hence for over 
diicnarged without a day, It is alfo confidered, 
that the faid fohn lecover againft the faid Rtehard 
5*71 4</ by the dtfcrciton of thc ]uftico8 of thc Lord 
the King heir, according to the form of theftatute. 


pki 



»r not 

in fuch cafe made and provided* 3 t bi 3 rcqueil 
adjudged t> him* for his coils and charges fuilained 
by him about hi defence in this behalf* 

N B 33/. 4^ are the common coft'* allowed ; if 
you have any extra fuch as bail above* the 
prothonotariPS will tax the cofts* and the above 
form wiM fuit a bailable adion * and an ^Aion can 
be maint lined in this court on the j id^j^ment. Cro* 
t/ z <)6 i Jl'ils 316 . 



Nonpros for not Rtplyng^ &,c. 


r HL pljintiiF may be nonprofled at any Hage of For not replymf* 
th'* fu i for not com^.lv with the rules of the 
court* vja. for not replying to the defendant’s plea* 
f i* e Min ng to his iniUr^ not entiing the tjfue^ 
wbt t itrved viith a rule for thatpurpofe* which is a 
final jud 1 tnt, and ii^ned on a double %s bd ilampt 
(joi t f r } s cf tl efe rudiment i , ft* title Ju ig^ 
ntiitj A B J he defi ndaiu^ warrant of attor- 
n y uft be filed * and there is only in vuipitur of 
i c ^ ntjon firftenrered on the jud »irent paper, 
io u irr nt the pr )thonotarics cleiic to fign ir. 

1 o n 1 I th o am ft to reply, a rule is given 
With t rJirie , Time as a lule to plead, pij rci>iy 

IS lod 11 iv or dclen lant to rejoin, and io the 
plaint 4 to furr * n out to enter the iffue, a rule 
IS obt lined for thut ) irp ut, pay 4s bd ferve copy , 


and befoic nonpros is fiirncd, adcmind in writing 
mufr be made of tfc rtpl a loti^ rejondei^ &c. 

If the de^endaiKo lever in thur plea, the pl anta^few f 

ma>, at any time, before the record is let down for pic**, piuunff 

tna', entci a nonpros a^ainil one or more of them a 

n« noros ag4inft 

457* ore 

Inaflumpfitagainft two partners one pleads judg jn amimpfit 
mint recovered againft both , the other pleads bank<- agamft twowh^ 
ruptcy , plaintiff replies nultiel recotdxo the plea 
jo Ignicnt recovered, and upon iffue, judgment a ui"maybe«il 
given agamft him* and a writ of inquiry of damages ^"1 as to om» 
awarded and hnal judgment. Upon the bankruptcy ^ 

L i 3 iffue 





4«llroy thf a\.- 
lion at to the 
Ather. « 


j^onpids for not ’&c. 

iQue is alTo joined, whereupon the plaintiff entred 
a nolie profe^ut^ that he would not further proceed 
as to the iflue joined between him and the bankrupt, 
and upon error being brought, it was held well, and 
the judgment was affirmed ; and Dennijon J. laid. 
That the pie i of bankruptcy is not a plea to the ac- 
tion, but only a perfonal difcharge; but that if one 
deftndant was to plead a plea that was to go to the 
a£lion, ho thought it might thin have a different 
confidcration ; foriheS/i?;. \o Ann c 15 hath made 
the partner (not a bankrupt) liable for the whole 
debt. I IVils. 89. Salk. 457. 


Proceedings by Attornies. 

IF an attorney fues by original, he waives his 
privilege \ or if he fues in another's name, he does 
the fame. Therefore, if he means to lue as a pri-- 
^vileged perfon, the firft procefs is an attachment, 
which muft have pfeecn days the ujh 

nturny it beinr m tne nature of dn original writ ; 
and a praape muft he Icff with me prothonotanes at 
the lime of figning, puifuant xo R H ii 2. 
reg* 2 or it may be cfuafhed, 2 Black Rep, 919. and 
it IS of no force, figned by the clerk of the war^ 
* 7 anti b» fore fcal^d. K, Tfin. 29 (^ar 2. T. 9 IV, 3. 

^ AtUeliment of George the Third, 7 'o the fbenff of Middle^ 
greeting , Attach Richard Fenn lo that you may 
have him before our juft ices at IVeflnnnfltr^ on 
Thurjday next after the morrow of All >ouis^ to an- 
Us^T John Dehnj Gentleman, one of theattoinics 
lino of (nt L )urt of the Peneb, according to the liber- 
^ tttiUimtQb" ties and privileges of me fame court, forfuchattor- 
other miniftvrs of the fame bench, fiom 
Wdape to iai),.tinie out of mind, ufed and approved of in the fame, 
iia of a plea of trefpafs ♦ (as the a£lion is) and have you 
^ thtre this writ, wuntfs Alexander Ixird Lougib^^ 

, trr roughs at Wedniinji r, the 9th day of /wjp, in the 
^ tl»t cafe, SfcC. 23d jcar of our reign. 

* tn perfon, aOth 1783. 

Indorfe 




by Zttoinie^. 

Indorfe the fum fwrorn to (if bailable), and the 
attorney's name who fucs out the writ, and the ^ 

year and day it is fijneJ, a praetpe is to be maile 
in this manner 

** Mid^tefix^ att^ch-ricnt of privilege fo»- John 
Dtnn^ G nt one, ngainft />;/;/, cafe 
return bk cnlhu jday mxt, - the morrow of 

Jll S uls Dtnn n ,> rl n. Affi avjt for 42/*' 

Take ihc prtiife ml wri^ to h >r )thonouries 
clerk, wh j V i I li th- w it, ind kc^o 1 1 {ra tpe; 
pay nothing 1 3 r mn^ G t tmirk u ov tbtckilc 
of the varrants Icforc 1^ isic«kd , pny n jthir>c, un- 
Itls in irn?r for termipcs , ft ihno id I** me sN 
tachment is not bailable, a vopy muf^ be kivcd on 
defendant, jutth an Ln^l (h mtue as for a laptas 
but if bailibie, ^ou mull: apply to the iberid for a 
warrant, pay 4^. in Mtddlejtx. 

Common Appearance^ and piiVingurBaiU 

IF the attachment requires only a common ap- H ow to appw. 
pearance, it muft be entred with the prothono- 
taries, ^pnrL pe is required, pa) jr. jrd and if it 
requires (pecial bai’. Mi, Utsdtrwood prepares the 
bail-piece (or you may prepare it jr urfelf), whicn is 
done on a 2r. ftimpt parchment, the form of which* 

16 as follows . Mr, UmUjKod^ 


84 1 tn 

at achmefi^f 
prtfilegOh 


Trtfity Tern ij Geo 

W Attaehmci f v 1 lor 7 Bm gentletnafi^ one, 

&c againfi: S S, m a plea ol irtpaKon ihc U 

lor 27/ 13* 61/ 

Rctuinable ( n 7 ' ur lay n^xr afrri tl e morrovi ^1 S uh 
The la lire T D, ot, ^ glovu, aid J G, ot, 
(Sf{ broker 

Each of the bill id 5,/ yi, 

B Tl Defendant’s Attorney 

Bail in double the fum fvrorn to, if pr»nci| al does not appear 
11 be docb, then in the fum fworn to. 



attends 





DeeUratioo* 


Declafition at 
tfle fu t of an 
at^rney. 


plead. 

J' 



attends the jud^e^ or the court when the 
COfsn Z‘incc of bail is entred into, and the bail 
juftir), cr frefli bail is added, in the fame man- 
ner as ct c ftlaccr dt>es on melne proc r> Give 
notice in the fimc manner of being put in, evetp- 
tion and juftfficaticn, thofe forms will do lor this ; 
pay Mr Uti/iet w^cd is 4d 

Ttte declaration is to be ingrcflld on treble irf. 
(lamp* paper, the form of which is as follows , 
hltdcHej r, (to wit,) RichaydFen , latt of IFefl- 
mmjieyj in the faid coiintv , plumber, was itiached 
by a writ of privilege ifluing out of the court here, 
to anlwer to yohn Denn^ gentleman, one of the at- 
tornies of the court of our Lord the King of the 
Bench here, according to the liberties and privileges 
for fuch aucrnits, and other minifters of the fame 
Bench, time out of mind, iifcd and approved of in 
the fame, of a pita of tiefpaf on the cafe, 

^iid whereupon the <^id john in his proper 

perfon complains That u/ereas^ ^theriftas m com** 
mon cafes) only you muft add pledges to pro- 
fecute. 

If anatrorney dehiers or files his declaration, and 
gives notice thereof fouf days exdufiie of the end of 
the term in which iht praejs ;j tttunuJUy the de- 
ft ndaot iruft pit ad the fame (eim, if rule to plead 
be ^wen, and plea dcmaridcd 

And tht procee^iinos,upon attathmmt of priviltre 
IS with !tfpc6f iy (Knvtryrf ij c dcclantion and 
ru)*: to pleid, in the fame manrer i** by original. 
And if an enquiry is executed, the fum only diftcis 
iu this. 

the ^ hird, To the ihenft of Af^d-- 

dlefex^ RtJa*d I eun^ late of^ 

Uc. w IS attiched by our writ of i nvik^e tfiiimg out ^ 
of our court here, to be btfore om at 

fVyi rmfler^ to anfwer John Denn^ one of the atior- 
pi«s, c. c. (the fame as in ^hc dccLr moo) mss pica, 
timt nhe^eas (here fe| forth 0e whiuie d<to|dr<a- 
tion}, to the Uia JcMi I)mn% ins damage of ten 
pounds as It tb faiJ, afid it was in /a.(rh maivner 


pro- 



jl^oc«etf<ng«'‘by 


5 ^^ 


proceeded in our faid court of the Bench, that (hero "'v* 

go on as in a common tn^uiry^ making the writ - 

tiofiMeiin z day certain^ inftead of z genet al rftum ^ 

da)). 

George the Th rd, iffi To the ftcrifF of Mddle- Ca. fa, 
ftXy greet ng Attach Ruha^d Fenn^ i > that jou may 
hivL before cur juftices at IVeJiminJUr^ on 
Thurjday next after th»* m )iiow of All 6 oiuSy to fa**- 
tisfy Jofm gentleman, tne of the attor-iiitrS of ’ 

our court ( t the Be/ ch ht re, 51 A w h ch w re ad- 
judged to the (aifl Jo/n, in our faid court, b fort our ** 

j'jftices n IVeJlmtnJlti y tor his \^hich he 

bad fuftaincd, by ociafion of a certa n trtipaf on the 
cafe, done to the faid yo/jn at /Ft/ mtrdhr^ in your 
count), whcieof he convidied , and have there 
this writ, Witncfs, Arc. Fay figning at protho* 
notaries 4^ feal yd. 

An attorney having fueJ by his attachment of attorneir 
privilege, was nonfuited a d taken m execution for up oa « 
the cofts upon a ca Ja. returnable on a general re- non u t fb" eclli 
turn, and held vieU enough, for the pi intifF had returnable on 4 
no oav in court. 3 If ils. 58,; nor can any |r**'^"* 

vintage be taken of iriegulanty of pfocefs without 
htving It retained, and before the court, and the 
couit would not have made a ruL fur ih<tt purpofe* 

P id per Tates JuJl. 

I hat an a»t )rne) of this cou't r’aj for a debt in- a tomryofCP. 
na fkle (b 4 t not a note co'oHtaH) tn lor fed w thout a con^ of**^ 

fidetau n)^ fue an attoiney ot the tmg^ Bench by 
attachment of privilfge, and the King’* Bench at- where rf r^me 
torney would not be tnfi led to privilege. 

\vh<ie the attornns plaintiff <-nd dcicndou are both 
of rht lame court, the piocccdings muft be by bill, 
and tot attichircnt, defendant being intided to 
privilege harms 44. 

The defendant being fued cn an attaihment of Where an ift'-r. 
privilege b> th plaintiff, an attorne> of thii court, 
in an 4ielton 01 the cafe, pleaded his privilege as of 4f>othcr, tbv 
<sii attorney of the King’s Bench, to be fued only rf th^e 

of that court, to which the pUiniiff demuned, and [^Yeflr^'pfthe 
defendant joined, and judgment was for plain ft. taut®, /halite 

V ide preUrred* 



^ by atWfjer. 

Vide 2 Brown 262* Where there is privilege or 
one court, againft privilege of another, that court 
which was firft poflelTed of the caufe^fhall retain the 
jurifdi£lion of it. 2 Black, Rep, 1325. 


Proceedings cigahijl Attornies* 


It has been already obferved. That an attorney is 
« privileged from arrefts, he always being fuppofed at« 

(ending in court , but if an attorney of this court 
fbould be arrefted on a King’s Bench procefs, the 
fhenfF need not dtfeharge him on a writ of privilege, 
but he muft fue out his writ, and produce it with 
his plea fuh pede Jigtlli ^ but if on procefs, out 
of an inferior court, his writ ought to be allowed 
tnfantei , Rep. ^ Las. Ptac* C. P, 2. 

AwntoT pri- An attorney of the B, R. ariefted by capi'js^ on 
vifcgehyan at ^ fpecial original out of the fame court, is not in* 
InTheflmt court titled to his dlfcharge by ferving the flicnff with a 
fcsidjii, It muft writ of privilege $ b^ut muft plead it fuh pedeftgtlli^ 
demurrer. 2 Black. Rep. 1085. 

It an attorney be defendant, a bill muft be pre- 
pared in the following form, according to the nature 
of the adion, which is to be ingrofted on a treble 
I /. fianipt parchment ; take it to Wejlminjlcr^ and 
give It to one of the criers to call the defendant, 
pay him is. \ he will get it figned by the protho- 
notary, pay 8rf. per (heet for the entry, or 2/. a 

^ count. The crier then gives it you back again ; 

ao atiocx a cooimon bail*piece at the foot of the bill, 

" in fecondanes office, who will give a rule 

^rdays^*" for the defendant appear, pay 4//., file it with 

4 tne prothonotarics, pay ^d. i give notice to the de* 

fendant to appear, and if the adion be laid in Lon» 
dsn or Mtddlej^x^ and defendant refldes within twenty 
mtles of London^ he is to appear within four days after 
notice given to him, or h s agent, or left at his ufual 
F^hovesr miles place of abode j if he reddes above twenty milts from 
uom London, Of the actiOH be Uid in any ouier county thaqf" 

4 ton- 


pleaded 

How to fue an 
attorney of this 
court. 


The defeodint 
3^ appear, if he 


Wthin what 
tintd to appear 
t!» a btli in 
tuwo. 



againft 


London or Mtddhfexj then tight days after fuch ho- If above xd 
ticc (hall be given in fuch manner as aforefaid, JJe VafonSe 
R% H* II Gif>» Rtg 3* I«ia in another 

county. 


In the Common Pleas. 

T'rimty term, in the twenty-third year of the 
rtign of King Gi yge the 1 hiid. 

To the JuJiues of our Lord the King of the Bench. 

Middcfex^ (fl ) Join Den b} h U. his aior- The foim of the 
ncy, complains of Richard Fenn^ gentleman, one of 
the attornies of the court our Lord tht. King of • 

the Bench, pref-nt here in court, in hi*! proper per- 
fon, For that whereas (as in other declarations) , but 
inftead of f tying, “ And therefore he brings Juitf you 
lay, And therefore bt prays relteff adding pledges. 

John Doe and Richard Roe. 


In the Common Pleas, 

John Denn<^ pi nntiff, 
and 

Richard Fenrty gent, one, isfc defendant. 

Take notice, That a bill was this day filed in The form of cht^ 
the prothonotaries office, m Tanfield lourtj in the nonce. 

Inner Temple^ London^ againlf you, as of this prelent 

"I unity term, at the full of the above plaintiff 

Donn^ in an adlion oftrefoafs on the cafe, on feveral 

promifes, wherein the plaintiff lays h s damage to 

20/ t and unlcfs you appear to the faid bill * in ♦ Fghtmthe 

four days from the da^e hcrc< f, you will be fore- ^ umry, and 

judged the court. D ited the day of June 1 783. *‘*‘*^® 

Yours, iDc, 

S. U. Attorney for Plaintiff^ 

To Mr Richard Fenn, 
the above JefindanU 


If the defendant appears, he enters it with the How to appear, 
prothonotaries , make a note or pracipe tor that 
purpofe, pay y lod ^ then the plamtift's attorney 
delivers a declaration, ingrofTcd on treble \d, fiampt 
^aper, to him or his agent, charge on the back 
^hereof, as ufiial, 4^ per (heet, aad give ruie to 

plead, 



• • 

agm'nft 

'When to pjp^d, and proceed as jn other cafes. Aod if the 

*ft tow»i action be in London or Middlefix^ and difkndant lives 

within mtniy milts thereof* and the dcdaiatimr be 
dcbvcfcd four days before the end of the urm^ he 
Jn the cjuntry* njuft plead \ti fow days y if above, in eight ddysfov 
the venue be laid in the countr) . 

In ihc Common Plea< 

Tt f tiy Term* in the twentj third jr*ar of the 
rci n of Km^ Cnjtc^ttbc Thin.' 

Dechra n jl/ ) Bl it ten nut' cl, Thll on the 

* n div he 20 h * 01 ) t f / /?/t, in ihis lame t n , Join Denn 

h*U wa. uled cafiit hcie into Lourt, by A 1/ his attorney* and 

exhio ud to the juft ces ot our Lord the King here, 
hib certain hill agairift Biihat I fentSy ptnrkm in* one 
of the attornirs of the court of our Lord the King 
of tht Bench, prtfent h rc in court, in his propi r 
Then«»«reof perfon , th< ti>nor of which fuel biP t Jlows in thefc 
not IVfetTo^th f of OUT Lord th King of tht 

in the men ■* Btuh. A idiKjtXy (ft ) RiJ)at I Venn^ fo on 
^CaT Pra^f With thc bill to the end, adding pledges (vetl it rt ) 

' the deft idant does not plead, you fign 

judgment exa&ly as in otb r cafcb , and your writ 
of inquiiy will be as follows . 

Writ of inqtJirj George the 7 bird, I o the flienlF of Middle- 
fc\y grt^etmg, IVheteas John Denn^ by 6. U hu at- 
torney, camt into our court, before our juftic* s at 
IP^e/imin/Iery anu exhibitco to our faid jufticts his bill 
agiinft Ruhata Fenny gentleman, out of the attor- 
nics of tne court of the Bench, piefent in our laid 
court, in his proper perfon, of a pica, For shat (to 
the cnl of the dcc'araMon)» to the damage of the 
fa d /<?/;«, of 20/ a it is laid , And it was in fuch 
manner proceeded in r ur laid court of the Bench (go 
on as in a common inquiry), only make the teturn 
on a day cettamy inilead of a gemral retain The 
prcjrhunotanes fi^n the writ, feal , and to be 
ingicftcd OH a qs bd ftampi parchment, pay pro- 
thoifotancs is ^d. firft count, and ?t/* each ’Other , 
if a fpccial aition i^d. per Hts^^ c. 

. - Iff 




In the Common Picas. 

Jl^uhaelmas term, in the twenty-fourth year of The foim of me 
the reign of King George the I bird, hpretifore^ as ot anoiher 
It appears, m the tetm of the Holy Trtnit) 1 part, 
on the 64Sth roll, it is thus coiitaJind 
to wit, lie It re 7 femleied (to the end of the decla- 
idtirn cxadly, adding pledges). 

Anti t. c (aid RiOmds m his own ptrfon, comes r-npni I?*, 
and dtftndb the wrong and tn^nn, when, t/r, and 
pra^b Ic*vc to imparl thereto htie, liuiI ^Huijday 
next after the mo row' of 411 Fouls, ar 1 he hdvb it, 

, at which d«\ ccmtth here, as veil rht 1 1 d 
yohfj^ by h s faid attorney, as the Lid Kiclti I m 
his own p< r(on i and me laid John prajcih, 1 hu 
the faid RtJmd ma) anfwci his faid \ nd the 
Ruhard, in his proper perfon as before, de- 
fends the wrong and injury, when, , ai.J fiys, 

That he did not undertake, and promJe, in manner 
and form as the faid Join hath abr ve thei euf com* 
plained againil him , and of this he puts hunfelf oa 
the country j and the faid Ruhatd doth the like, 

Therefore the Dicrirt is commanded, that he caufc 
to come here, on next aftei twel\e, &( 

fay whom, and who neither, Oc. breauie as 
well, tifr. 
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Mother, for foar it flu^uld not be tried in that term i 


V«n j^ba corji 
jurac* 


ic 'fitri 
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forqiKlgcr for — uciwiuaiiv vwo iiwi «p|A(«i , ^ 
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r8 Biwu ww y g?'g fSk e * ffit Mi fy C B ftfiieic 'iiffggS. 


hciTtiilSe farffe** to*?freT/'<lrlftiTP5'"Sh^^ n?Wirritgn Tfic 
forejud^er, pa) 2s ; take the roll to the WifflTOT 
the wr'-ants, who will ftnlee the attorney ofF the 
roll, pay him ir. , docket the roll with the pro- 
ihonotaricb 

Fotcjudgcr. Ahddhftx^ to Wit, Bi It iemembered^ (here copy 
the memorandum the fame as to the declaration^ and <^o 
to the end oj the bill filed^ aadtng the pLdgis)^ then 
fay, V/i»er«upon the faid Richard being lolennnlv 
called, came not, therefore he ftandeth forejudged 
from txercifing his office of attorney for his contu- 
macy, until, Wc. 

Reftoring nfter It IS vtry proper here to obferve the method of 
forcjudgeriii VI- an attorney’s being leftored , which is, when the 
attorney hath maoe fatisfadtion to the plaintiiF, he 
In term Itmnftmuft fummon the attorney before a judge, to fhew 
be done on an caufi. why he Oiould not be reftored j and on their 
the judge, if It appears to him that the 
plainnfFhath had fatisfadion, iie will make an or* 
^ der to the clerk of the warrants to replace him, 

who does It without any entry. But if fuch attor- 
ney be arrefted by any other perfon, and he pleads 
his privilege, and ihc plaintiff replies, that he is 
forejud{»Ld, and ifiuc be taken thereon, it is then 
proper that the before entry be made; for his being 
forejudged is as much a bar, and deprives him of 
fell puvilege, with regard to others as an outlawry, 
IS a bar for any other perfon to take advantage of, 
'^HwelJiisiiiofa lllWWWrarc 

» p W ftreiw» ty >t lw " D( i tb Wi 



againl^ iif 

In the Ctttfet of this work^ it has been obferredy Procee 4 iogt ni 
that attonuea are liable to be pumlhed in it flilntimary 
way, eiiber by attachment, or having theif names ^ ’ 
Aruck oft the roll for mal*pra£lice, attended till'itb 
fraud and corruption, and committed agamOr^t 
obvious rules of juftice and common honefty , and 
he lhall pay the cofts thereupon, or ihall be com- 
mitted* Stt. Prac, Reg. 2, 3. But fuch attachment 
ihall not be granted before a day allowed for caufe 
to be Ihewn, MoJ. Caf. i6< Vide Barries 77^ 

An attorney admitted fraudulently was ftruck off An attorney tsw 
the roll, and an attachment wasgianttd againft ^hc 
maftcr, 2 Blati Re^» ^pr« } and on juftiiicaton of mtnt agiinftchs 
bail to an attachment, reafonable notice is iui&> m^ftcr. 
cient, one day^ if the bail hve near. laid. iio« 

If an attorney of this court does any thing wronp. If attorney ioet 
as an attorney, m an inferior court, this court wull 
oblige him to anfwcr the complaint, bccaufe an at- may bt pun 
toniey cannot pradtife in an infeiior court, if he is h&re. 
not an attorney of a fupenor couit. 2 ffVls. 382* 

If tht court is moved for an attachment againft 
an attoriH), and it is granted, then the form is as 
follows : 

Gmge the I bird, yc. To the flier iff of Attachment, 

/e\f greeting. Attach Ruhard Ftnn^ Gentleman, To be mgrofledf 
one of the at ornits of the court of Common Bench, ^ * ** 
fo that you have him before our jufticcs at Wtjlmin'^ 
fter^ on Thurfday next after the morrow of prothonouncu 
Seulsy to anfwer us, of and concerning thofc things * aJj^aube 
which fliall then on our behalf be objeifed to him , /gai of it p!t thrf 
and have you thire this writ. Witnefs Alexander Lord fubftance of (li« 
lougU>ortu^y at Wejlmnfiety the 9th day of July, 1 “'*’^*"^**^^^ 
in the 23d year of our reign. ,g, 

The re«fon why an attachment is not to appear Gtnt,oDe,&c. • 
and make anfwer to the plaintiff in the caufe, upon 
whofe application fuch attachment was granted, but 
to antwer us, which is to our Soveieign Lord the 
King, IS, bccaufe it is for a contempt of the court ; 
and the king being fuppofed by kw to be the foun- 
tain from whom all juftice flows, therefore he muft 
anfwer the contempt to him , ar d the fine which is 

HU- 





Jf ^ttorn«i( 1$ 
Uk^n on an at 
ta<.hment, how 
t> prucied* 
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ag&inft 

irtyjofed for fuch contempt is the king’s, and to 
e^ltreatcd into h*s Lxchequer. 

W^hcn a a attorney is uken on an attachment, he 
gives a hail bond to the (hcnfF, and at the return of 
theMArrit pciionaliy appears m courts and then en- 
Ccfs into a recognizance to appear from day to 
d^y, till the court fliall determine concerning the 
makers ohjc< 5 l: d agaiiifl hi . And upon motion by 
his counfd, the Cvuit makes a rule, that unlcfs his 
ad\errar\ c.xliibi»s intciiugd»( i les aj^aintt bin in four 
days fro 11 f ch rule, he fliail he iJiici»<irged. 

rhtfe mu rogatories niuft be ing^olled on a 
double 12^/. ftaii pt paichiiicnt, and iigiud by a 
ferjeant, and fihd wiJi one of the Iccondancs j 
and after fuch attorney hath been fworn before a 
judge (a Lormntjfmur will not dj)y he is ex immtd 
by the ftc ndarj, who aUc wards makes ropivs of 
the depjfi ions for each p^rt), on trcMc penny 
flampt piper, fcv«nty-two viorJs to a flicti, p-y 
lid per flute for copy and uuty : and tt the p o- 
thonoiir^, ti whom the manei is generally re 
red, r(pt r s ihic he is in contempt, the court com- 
mits him to the Fleet, or if he reported innocetr, 
ihty diicharge him. It he neglciis to appear to be 
t\a n ned, or lugl 61 atundmg the court vvhtn he 
IS dirt6^*d to come, the court w 11 older hib r^cog- 
ri/ nee to be cflicand, ..nd it he con/tflts any 
ihinj: materia' »n h's dtpoiuion:>, tie.e is no occa- 
lion for w*iiufils, but you move on his conIciSon, 


In the Common Pleas, ^ 

J/e taelmdi term, in the twenty- fourth year 
ol the rtign King Geoi v iht 1 hird. 

1fh» lofn the Thmas Let, 
iawfcog^t^iMi againft: 

^fa7ru\ 5/Wr,G<.nt fGer kman, one of the artornies 
op(, 'of the Court of our Lord the 

now K nc; of the Bench, at JVeflmtiyley ^ touching 
and concerning a c mpe fuppokd t be by him 
committed agamil the laid court. 

H. re 


1 in^c rogatoi es ri he admini- 
^flertd to Jatues ^ hbs, of, 



againflf 


Here infert the mterrogatories in the commoil 
form ; and at the foot of them put the jurat, thus : 

** The above-named James Stbbs was fworn, the 
day of *783, true anfwer to 

make to (uch quefttons as /bail be afkcd him^ on 
** bi9 examination on »hc above interrogatories, bc- 
“ fore me, at my chambers, in ^efjtants Inn^ 

“ Chamety Lane 

If an attorney refufts to dcluer h‘> bill of fees toHcwtotaxtlitli 
his client, figntd, he rfta> t4tkc 011*“ a lui^mons for **‘'^** 
that purpofi-, heiore a jut , which m krvice, 
and no attendance, on enc tii«rd fummons, the 
judge, on aiRdavit of the arenJance, wil! m »ke an 
order, ex payfe^ to deliver fame vv thin a realonablc 
time ; driw up order, and ferve a copv, (hew the ori- 
ginal, and if he rnakf*'^ dt halt on his being ferved, 
you may, on affidavit of the /tivice of order, move 
for an «ttt ch nent of conttn pt. If he dtliuis hii» 
bill, then you mufl tike out a fammons ^ to (hew * The fummois 
caule whv it fhouIJ not be rdc red to one of the ” 1 “^ Icnone 
prothono.aria^ to be taxi'd; krve copy, and if he vvhich he * 
does noi attend on the third funmions, the judge dcnnrJ 
Will grant an order '♦/r, feivc copy, Ih^w the 
original. N B I h cl tilt mult oe tture, to un- 
dertake to p V whit flu** pp<*ai to be due on the 
t txatic^n, or you mult do it on your account. 

Wnen the nltr is drawn u^, get an appoimmenC 
(r^n oi.e of the prothop<iraries ; ferve copy of or- 
der aoO appo nrn eot, and attciiJ at the time to 
tax , and 111 cafe aitorney ooeD not attCiid the 
third a,>p antimnt, t’le prochoootary, on affidavit of 
(^le atU eiafKCt vvill tax th< hiU ^xpnt* 

1 he icn; n of iniu in cithti ^ouit, tor thetaxa- The time to ut 


tion of ail attorney’s b 11, is nor K^ticd atr^r paid ; *n<tojnfy’i 
but It muft b. witOin 1 rt ikiu >L tnnr, and alio it ‘ JV**' 

muit app ir t ) tlR | iu^e that th rc tiu over- 
^naiges, ci bs. wi i not gfaiit au ojdM. 
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Proieedtn^ t againjl Peers and Member r. 

THE prailice in this court bath been, to fue 
pars oi tins realm ^ as alio members of parliamint^ by 
on^inal bill and jummons\ therefore li either are to 
be iufd, }ou driw a bi 1 agai ift them (ingrofs it on 
a treble id ftampt parchment), ^'“t it figned by the 
prnthonot ifics, (pa^ 8d per Jl)eet^^ file it with the 
filacer the county where e virtue is laid (pay 
8t/ ), mile out a writ of iuii. n and ingrofs it 
on \ os td puchment pn% figning 8d, per 

Jbeety feal 7^/ fummet s from the firenjf ys officer 
5s,), it he dj**^ V t «pp(.ar in four ia,s after the 
return of thi \j .% you may fuc ( ui a dijlringas 
(pa\ hliCLi b /s p^r flicct, ieal 7^, vviiript 2r. 4 / 
ofHt er for lev) 10 ). 

By 5^//, 10 G" c. 50. Any perfon fhall and 
may commence md p*-ofecute any adhon or luit, 
“ in any court of rtcoi J, or court of equity, or of 
a’mif4lt\, and in all caiifts uiitrimonial 11 d 
ai^amturar^ , a ainil an^ pecr^ ox hr d of par Ua^ 
rntft of 6 tut Dr or againft any (f i' c 

‘ Knights, ci tfic Uc^Jl oj Con mofis o^ Gr cav 
^ Lntirrry i >r th^ t ne bein^;, or a^dinft their or 
‘‘ ^ny 01 t Kir re ► / j^riaaiSj or an) other pfrloii 
*• irtit’cd t) pnv IttjC cf paJiamcnL; and no fmt, 
“ adtun, iff, fliall be (laid, by or undci colour cr 
“ pictwHce Cl .1/ privilege of parliamriit, pro- 
‘‘ \iJcd ih i ncininjr fhnl extend to iubj.ft thr 
‘‘ pct^in of . , of thf ir i ItSy I tt^ and /</- 
o *^1 fc riifisnir^ of jf^res Atkd burghs oi 
the II // fi jiirijrs kS Grtat Britatr.^ for the 
tine 1» mg, he a rtdt ^ nr imprifoned, upon 
any ( I h lull r I { L ding’^ ” S fi, 2. 

TVi. li, 6i.rjirt >t fj ami rtembers of Jarhart»eni 
?re, by tb dipiu J i>r every piivilcgc they 

wer* intn*''! to fro^- tbtr i^-fpcdtivc lords and mai- 
cers , and iheristorc la^ De pio.ecuted and arrefted 
as Common jvifOns 

In 
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}^2OfeeUin0» againft 

In the Common Pleas, 

Ah haelmas term, in the twentv-fourth year of 
the r i^n of Kmg th J iiird^ 

To the ^uftices of onr Lotd the Ktn^ of the Bench, 

Aliddi Jcx^ to wit, / b Dinn^ b, S. M his at- Tl ef)rm of* 
tor»R/, complains of ^ b a I of F, in a plea of * 

tre/pils on the cafe ; For that u Irr^ is ( f / 7 com* 

?non I //, accoidtnr to theimiu^e of tit a loi)^ and 
therefore he brings his f n*-, ^c. (lea j a the 
words tn the common concht^m , “ c^afttk V / Itti^y 
‘‘ to ff utVi ay 1 difri ut t e fi I ] hn , ' t u i lay, 

And htreup m the (aid y*,; pra^s p o^efb of our 
Lord he Kin^, accordint; to the form of the fta- 
tute m ^uf h c> e madt and pr vidtd, to be made to 
him thereupon , and it is trranted to him, (Ji, 

Pkd^t*) to profcCJle, yoh/ l)je and R rd Roe. 

The (iKiccn peers <f ^cutayd^ b) St it $ Am, 

8 hi*c the fare pnvile^ wi 1 h tie pt^rs of 
r rlaud b e, dlo aM th reft of ih p trs of 
hive ill tiu piMilc^R V tie p«. 2 e ui 

}d (except V in pirlninent). 4 Baton 

?2r). 

[f defendant Ic 1 duk^, t-ibc him tl us ti Cuf 
Com^ 'a'lso/ C. If K 1> y* a d fi'r m ill the name a tii»c 
riunt*!, ! it d ik s ddf id* mftead of 

the fi d I In tl / mm^ ^ a*jd dt. call 

him C Fu/eyUr 

To d i * tfiu s of oa Lo^d tl e Ki of the Pef th. N P. P t tin 

ter 

AlJalJ^'o'^ to ir, / D lu ) ^ U. hib at - b lUr* 
torne), coni,djins of Ri und F? rfq, having mtnbcr 
fiivilc^ of piiKiniv It, I 1 a p ea ii »i Ik rtrdcr to 
t!.e fa d y<,hn 10 I of hv»ful ino 1 y of G/e^3/ £ *- 
*a iy which he owts ti, ind u n ilU d cams from 
him, Fci that ^ i t up t ujr^). Aid 

ilitritore he b i »s jp, ^ \nd 1 p)i the 
faid jgI * pray ^ ro c of < ii Iv>iJ the iCin , aw- 
cording ►o the foi n of »h it». ly luc 1 ca mad* 

A/ J prnJ-^l, t) ’ lid *^0 III 1 vfw '* An* 



53* PloieeDingrtf againft pmtf, kc* 

it is granted to him, Lfc. Pledges to profecutCi 
, yohn Doe and Richard Roe. 

N. B L^^ve out the words “ craftily^ &c.’' in 
the common conclufion, 

jr an Infti peer, If the defendant be an Irtjh peer, deferibe him 
hov»toft)le, thus: “ Janes Connolly, Elq; commonly called, 
♦ the Right Honourable James Earl of W. and 

inflcrtd of Jams, fav, the Jaid James Connol- 
“ ly but the word**, ‘‘ Having privilege of par-- 
** Uamehif arc not to be omitted, becauie the 
^ peerb ot lint kingdom are confidered only as com- 

) meiS in t .s. 


Sum ?mis a ^a*njl a Peer. 

George i* i .nrd, I’c. 
To the ib.ri^ ol Middle- 
jex, gitet i«g : \Vc com- 
mand Vi>u, that )ou fum* 
mon R, tan of that 
he be before our juftices 
at iP'e h^tn/ter, on Ihurf- 
ikv next .''fter the mor- 
row it HI honk, to an- 
fwer to /y/y*zJD^*»z of a 
jiKa <f trrfpafs on the 
calc, ha tl it ^thereas (to 
if e r/i I (if t'fe ^nuj, to the 
damaec of the 1r^^d John 
of 5 c/. It lb laid \ and 
have there this wriu 
Wjtnefb A \anctei Lord 
Louglbj^ei.^ , 6cy.. 


The like againjl a Member. 

Gtofge the Third, L c. 
To the fherifF of Middle- 
fe.^, greeting : We com- 
mand you, that vou fum- 
mon Riihard Fenn, Efq; 
(havifg privilege of par- 
liament), that he be be- 
fore our juftices at fPeji- 
minjltr, on, £ffr. to an- 
fwer to John Denn in a 
plea, that he lender to 
the fnd fohn 8 go/, of 
lawful mone\ of Great 
Britain, wnich he owes 
to, and unjuAly detains 
from him i for that 
whereas (to the end of the 
bill), to the damage ot 
the laid John of loo/. as 
it IS f^ldJ and have you 
there this writ. Witness, 


K. U. MaiwC a for the filacer. 


T tr Dgaf. th'' Third, Ct To the (herifF of 

A’, tiri of nog : com tund }ou, Jiat you diftrani 

Ruhard /'>//«'*, Lfq, (havingprant g^of parltament}^ 



1^2oceeulnflf0 againft Pcerfil, Sec. 53^ 

by all his lands and chattels in )oiir bailiwick, fo 
that neither ho, nor any one through him, put his 
hands thereon, until you fliall have other com- 
mand from us, and th t of the iflTufs thereof you 
anTwer to us, fo th**! ht be before our jufticts at 
ff '7 ^mi 7 ^j}er on 7 hurjlav n*xt after the morrow of 
jiU S'^uls, toanfw-tr to /ohn Dtnn of a p ei, that he 
render to him bo / which h oals to, ai d unjuftly 
detain f om him , bor that whertas (to tie end of 
the h ll) to the d^rna of the t ‘d ^ of 2 /. 
as It IS fiid, and to he r jud merit for I is many de- 
faults, an 1 have \ lu the -e this \\ it. Witn^ls, C't. 

M ike ^prcccipt for the filacer m common 1 >rm, 

“ That the court oidwr the iffues levied Co irt may order 

from time to time t> be fold, and the 

anfiii^r thereby to be d[ pi td to p^y fuch coftb to ' 

** th pldintifi- the ll d c lurt fhdl rnink juft; 

** and the furp'us to In ret 11 ed, until the oefend- 
** ant Ihill have appeared, or other purpole of the 
** writ dill \cred J^ovidcd when the purpoie of 
tic writ IS arfvertd, that then the laid iflucs 
(hall be rcrurn'^d , or if fold, whit ftiall remain 
of the mon^^y snfin/ b/fiich l^Ie fliall he repaid 
to tne part) diitiaincd upon, jo Gt c 50. 

/* Jj 4* 

If the df'len l?nt net Ic'^ls t » i ipcar, for which you 
ftarch at tne hi icer’ the re uiii of the Ut tiugas , 
a return thereof imift he got f om the flit rift, who 
returns iflues «>r t ourf to 40J pay 25 upon which 
"vou fue out an alias in iht lame ni inner ?s the lor- 
picr, and a third, if neciiiii) , when the plaintifF 
may move in the treafury \ p in tl produition of 
the return of the hift, to inriLaft to iirutb, which 
the court may orotr at di tret on, tne rules are 
drawn up at the lecondirus, i ivc fame, and at the 
fame time in on t 1 7 ult It the d fend- 

antappea»^s, jou n a\, upon the flillowing affidavit, 
move the court f ir a rule to fiiew Ciufc ** l fy it 
“ Jhould 77 Gt le 7efct7t i to 07 i fit proiho 7 totancs to 
tax the lo j, tf c id otu fi^ntd tue unt 

“ of diftrin 'f ^ L** I alid". diftrrnj;<s ///ot tnth s tauff, 
to the ftaijf f i\Iiddlcfe>, a^d ulf ti i lofh of i'ls 
M m j apUicati ts 



134 IP^OCCetfngtf againft &c, 


Affi avit to 
ground o tnl« 
t4 r ih** fa c of 
the liTucs. 


application to the courts anj why the /aid Jhiriff 
Jhould not be d reiUd to ft'J f) much o the iffues 
vud by hm^ h\ mriue of the faii ijyttSy as will he 
fijjltityt to a fwer the laid tojU uicn taxeJy and 
“ why the jaul they iff fnould int^ With the monies ari-^ 
hde^ pay to the pla lajj of hn attorney 
‘‘ finh anlntunithe r fulue '>f the pud iffues 
‘‘‘‘ totje aefetitait^ pwjuvit to thv Aef c Parliament^ 

‘ in i* bt half lately rnadt and pi'-j led.'* 

Give tLc affiuavit to A fer) uif , fee lOJ. 6/ to 
iro/e, draw up rule with the ItLOi.dary, p^y qt bd j 
lerve copy oi the dt fen 1 tni*^ attorney, make affi- 
divit of the fervite, and of fcuu^, the ouftual \ give 
bntf to a ferjt int, fte nu ^uinc i to make it aoiu 
then diavv uj rule foluic^ an J c ^ ^ • inlment 

Hull the prothonot'^ry to U\ y Itive copy o^ rule 
an i >p, ointrpt nt , ind nr n the ct If arc i.a\ the 
thenft, on p.odut.iu^ tht r di,d nil « wJI pay 

tlitip, <r)04 may move the couit .» jaiuft him tor an 
attat hmtJU. 

jd. B. of, Uc. Gcntlcnnn, at^oinry for the unliff 
in the above cau c, maketh ( jth MiiU faich, I'eat the 
piaintifl*a caufcf f action li) for work and labour done 
* rd performed bv tl e piainiifF f«>r the dcfcnJaiif, c>nd 
for niatenaK found an! pro idrd by tht fiid pJaiii* 
tiff for the dtf nduu, • lo :M?t the fod d frnoant 
Wus dul\ fumi V u Kity th( Ib^^rift oi ALdiuJfXy by 
virtdc of a \\ rit ^fjmmon fiuirn: out or ana uiulcr 
tot ical cf thwbiM I urub’e court, nlurnabie oixJf ea* 
^ef lay next aftci hfteen < ays of Laffer laft palt, to ap- 
pear in 'h'j h )\( I’lah^c court, at the fiiitof the faid 
I'Uiftjas app c r*- to ♦MS citponent bv the return on 
n haCis. (»r »ht la J h it of iuintnot b made by the 
faid fbci fr of A^Iiailtj^^^ .md that the (aid defendant 
not a 1 ) 1 ^ 441 ’. / t the fame within the lime limited by 
the j djh s oftn.s r noui e couit, a ^///r againft 
th^* dc‘ li jaiit’" ^oi lb iliucd, on whicn the faid fhe*» 
riff of • idlifiXy !ic, \\ * d and returiud <}cy. iffues 5 
and that the la d d< fr "dant not apearmp <iich dif 
^ftngasy an au/n d* h r.uiSy iliucd on the f rft day of 
May inftant,returiuok on IFediuJIay next after h\i: 
wccics cf Lajiei ^ on which the laid Ihenft, by vir- 
2 tue 



P?ocer0m0l0! againft Ipett &c. S3$, 

fue of a rule of this honounble court levied and re- 
turned iflues to the amount of 50/ 

If the deferd'^nt docs not apptar, joii muft con- Diflrefs r* 
tinue d ftnini ^ him till he doc , and move to 
the iflues for the cofts as before dircfltJ 

Whfn he appears, th 11 deliver a dcclarition in If if a p^ars, 
the fame manner cxactl)^ as 1 ainfl m a torney, witn 
'i memorandum, and a <o) 1 1 t c h II, adding 

pledges to profecute, /gI 2D 11 1 2 d R e 

A. 5 Form'^rlv p 1 ^ I cs cor- ^ nn caflan 

p'jritc, y m pc J If to c i I 1 cfl n^n, ** ® 

but now It IS becon c c ‘ t , a 1 J def^rmined lint 
It will not he. Cooker R p i I h fame Im was 
detcrmin d in A £ T? / Urm^ 2 ^Glo 7^ fsr Pra** 

C j III 1 ft l S 164 I 1 } , 77'’/ C7 ing Cpifrr^ 

‘ uvcjj 0} foht f? t iut^ ala ^jeat at/ 2/1 of th 
b 'T n tin itc (fiy^ dtl ly f ] endeo 1 1 
“ ; t ht i,if by n itt ti y * 

Peers and mcml ers art bound topk?d within the 
tine allowed t > nhtr defenaants, and f tnc bill be 
filed / it day otf> the end of the term, they 
are intit cd to *111 imp-irlance , pr v ded tr ey ipp^ar 
\\ th n the pr p r time, ut I ) ir d ly hr r ih re- 
turn rf the w It of lummons and cIk rtft of tne 
proceeding’* irc a in ' iir n n rif 

If a comm ncr, who h s been hr id to fp^'cnl bail, M mhfrmovc* 
rroves ta tc difchar^td 01 cmimxila , th 01 ^ Ihagei 

w h not j.rant a ruk to flicw cau up n an 'iffida ar"c-"^r”c 
It onlj, but up nth it en lance of the cleric of rei tae 
the crown, or his dipu y, w 1 1 the fhei ft s return, ' j 
then they will order the rule to 2 L k Rtf * ^ 

hS Ictuunk \ h i ^ L 4 


Proceedlug tj Outh^x. j. 

IF the defendant is out of the k na i m, or b- 
fconds fiom being tilctn, the pi itift nn; picceci 
Co outlawry agaiall hi n 

M m 4 It 



S$6 Dutlatorp. 


Inwhattiafi^f tt 
fbrnrerljr Uy^and 
in what now. 


Outlaw V n 

^ V 1 4 1 0 1*. 


Two or 
proceeding 


Original ^(.n 
to be te rd. 


How to pTPCC d 
up n 1 nil 

ff^u. 


It formerly cmv lay tor tuafrn aiiri ftk ) ; but 
novV by tne flatutc 19 ILrt 7 r 9- Pfoc«-fs rf 
** ouiiiwiy rm) itie*, as well in aS^ms upon tie 
ca e as in f h>s of tnjp or dbt^ I tde 
25 3 € 17 Put u lus in no cafe but vi'hcrc a 

2 Rtjd AO 75 

Oitil i y, in c il Inns cnnfiicrcd as in the 
naturf* of civ 1 | roc ft, to comp 1 an appearance to 
t le f r , or, 1 ^ cr ju to piocuic fati fac- 

tion I 1 h foiftiture, t ou^^h nominally to the 
K nj:, \ n truth s to the plnnt P t >vvards 
pajimn ofnisdeminl If the outnw appe re, he 
pa}^ aM the cofts, |.Ui in ‘uflicicnt bail, inJ d es 
all he cm 11 put ihe phintiflr in s ^^ood a ci nditioq 
as he \^juM ha\e uteri in oinin 1 c , o , if after 
jijJgm nt, the oitim pivs ti 4 / ani loU^ th^* 
couic rtve inc outlawry upon notion, without 
anv u It » fior 

I h ni ( f pi ) I? uftd as w II where, 

jn an ^ '1 n ^iinP tu ) ►’c c 1 is n kd, ii d the 

olhtr V n l>t oui 1 1 > ur nn t dfchrt ftpa- 
ntcl) tl refr e tu r 11 jft i uhvstd, and 
in order m ta’ c cart i at int bi • < f the one be not 
oiuhir tJ a»- K n ) th ftcond term of tiu rc 
turn of th VM t, * ruJ to d cUie gi nft him, 
fcfve r on hi a 1 1 lu , n J c ncinuc I > t > o > from 
term to tern till the o ner comes into couit, or is 
outlawf d 

There ar two wnvs to p»'occcd to out’avry in 
this c jir, th( c c b\ o igin 1 qumt' tlnm ^7 //, 

an] tin oti r fr ^ dl cn^nnal If ^ou proceed 

1) th< j ^ t' e dc int nt), 'ifttr he is n turned 
tl , Old th t tf /, r/ ci^r/c the fame uth 
out ^ 1 t cofts, on entering 

of 1 10 J 1 0 c Piut^ 3 ''^ 

I he ^ it he iefi I i,ft r tbt cauji of aflton 

au , nd hi c tift da\s bccvt'^n tne ufe and 

ruA , a a ' me t / V , £?/ , a d y'lr zti 

1 o jroce d ipoa me ci^ turn <?i gi>al giuaftf ^c. 
m Ic dp pt l^r e lani*», take it o the fiiactr, 
who will befpe^k tae original, aud make out a co- 

piay. 



jflDutrattttg* 

p/asj alias y and (provided your caufe of ac«* 
lion has accrued time enough to teJlL ^our orifirinal 
bacK), and fim them, feal them, and leave them 
with t\ ( fheiiif for a return of no i eft /; itus ^ call 
on the filacer in the mean time for them inal, who 
Will piocure it for you . get that illo it turned ilil 
by th^ ^<11(1 ^Vhen \\\^plur es s returnable, call 
on flieritf tor Ome , then h e a warrint of attorney 
for the j laiiit fl, ^nd t^ke ^‘he/f/ufns to the cleik of 
the warrants, wh > wdl n ar»c it (pay h ii l, uarr-int 
44 ^^. Thei an ex i and ftoUiWuticn is to be 
made o it as alter 

J^ut it ^ou mean to hoM the defendant to bail. How to procce 4 » 
makt in * ffidavit of the dclt ( ixl iJj mu ft amount to 
10' a> I Lt j i.oy t I foie a 1 ^ ot tn ^ bail 

f un of 1 i.r mty dul yet t venue /r, and Jil dwth 
t t ftmr)^ prepare fraape Ur a j utal or ^inal^ 
uh n > 1 aic to lit fo»ih tl c dtgyti^ frof jjt «, or 

Triy fj )f t»' {fifty /<% tc (ther with the / ze;? or 
ba/ 7 ' ^ Lt ind cou>ty in which he or was con* 

fi>t y thus, 

idt it leftx^ to wit. If Rul irl hnn make }ou fe- Pr»c pe for fpt- 
Ciire, then p it i > furet a id lak pltdg^ , Join original. 
DeftUy I lit < f // / n yj/^tr^ in t c (aid count), hoP^r, 
thu he be feloiL o ir piitiv. s at // t/in iftti y on the 
n f 1 *’ow < t tne y/ / /r r; / ) , to P \\ , Foy ih it u,hen~ 

(sU It ! t forth tf Lhoie d dv V n\ Whtreh re the 

i il w //lays he isinpirci aid hith fuftaincd 
dam^if^ctorh iiluecf Jo / as it i ( nJ, b't 

1 c*ice thi** to the fi’iiCir c f the county, who will 
receive the Kin^ > fust ^nd cuifitorS fer, anJ alfo 
ma<ce out i''t a^t/Sy ct n ^ mi fUy s wIikIi he 

ii r s (p V ^ y /) ; (ii ct, I J 7 / taeii , Ic ue them 
with the iheiifr foi i return of yjn eft i vent j , alio 
c^n )n fi tt! for cht cri^iiiil, a d gt^ that letu ned 
witn rne (f r *t \[/’htn the pu^tts is re^^urnablc, 
call on 111 I ^ (or ion e, then in-ike out md fpe a 
Warrant of nttorney on the plutiesy piy , the clcik 
of the w-ui mts will flamp the plurus. 

Aliydlejt^y iff) kiiard tenn puts in his place Warrant of at- 
5 V hi attorney, John Demiy late of, 

{luu 1, la a plea o( ti *lpaL on the calc. 



5^8 

No plunofi ca- 
pm received, t 
ilampt by I he 
clerk of the 
y^arraots. 


What the exi- 
gent an i proc' ; 
fnation rebuilt.* 


Thrpe pnelana 
tfone ^al! b#* 
inad« »n 'ver\ 
•£lion peMona], 
iKrbercin irn wn 

of eYi(enr Ihu 

heaMuiCiC £ 


C^otlatur^^ 


** No ix’gcfiter {hiW receive any pluriis iaptas ii} 
** order to make an exigent or pt oJn*nfithn thtreon, 
“ before tht lime Ik fi^nc J or ftamped by the 
clerk of the wdi.ant'=, or i.^ deputy, to the end 
It may a[ pear that the warrants of attorney 
therein aie duly filed.” hiile HiL 2 Lf ^ 
7 i 3 t. 2 . 

7'aLe the pluues to the e^gentOy Mr, MuU 
dcu^ctoji^i No 8, lljloo>a Cou/t^ Gr ay Inn^ who 
will thereupon make out un t\innt mil p'^ala- 
tnaiion^ which git ( iltd , t kt the <a e t to the 
flicrifi’s oflne, if in ilhd or to one of the 
compters, if in Lonlon^ ind icicc it there to be p r- 
fcdled, and thv p ocLmation jou lend tlo\^n to tie 
Jhetiff of that l n /v, al it in tl dtjtiulunt ii nani J tn 
the w i/, for huu i) U ptccUt h d 

The c.i^tht req j r< s the flj rifF to r,»Life the de- 
‘“fendant to l< iviiimJcd or txatbd in five county 
courts (ucccfhvily, to rciui i hiinklf, and if ht dies, 
then to taki- as m a tap as ; ihc pt m 

commands th fi. ii*j c f Mw county wlicrem tm. de- 
fend int dw Us, or Jaf^ owe It, to rn Lc thttc ptoJa* 
mat. o th * /, in place *. th * moft r.oUr )us, rnd 
n olt .iki V t * von u» h •» ki »*vdcii/<, a r? vith he- 
lore i!k on ’ (h M t ke phcc. 6^/8 c. 4, 
ki ^ K ^ I n ^ 1 t \vr.i is to I'wrtr Ujie^ and rt- 
turn tne i me a ih^ vin • ft, . 4 , 

. Wn . * a )\ tA t ih 11 p a’, r ’cd, 1 wiiio* p»o- 

c^am iti I i\ 1' » c m 4 h Out i t * /*. / 4 x it r * 1 1 1 


turn of iht un.tjj din wild t;th ihci dot 

ttlic cou.itv v.hci ^h dciend n»- it li tnxn. of tuc 
'/ lu * ivJ III’ It i vciiii u’lcn wilt of 
^ ii'a// /. 'inll CO • nil td I't ot la nc ac- 
tion a'iv I :.i r ti i wn i.n tl ftu.,ai,.M» n (ha 1 

be din end, Ihtll m. e ? tu frun • / u tti\ vi-t. ohj 

title eft Ljurti 4 }t^ ttclnritf' n^et al (juin Ut 
feffmts / tic teu^y w t, /x,/* xtA tit 
at tie time ij i' cxii^n.. ucs^arJi Uj . ll le djich^nz ; 
anduUt OiLe> of'e /tnnii at lea, I \fott J e q mit c^a /, by 
virtue Of the writ or e tgti S at 01 neat ihc moil ulu A 
door of the church cr chajcl of that town 01 par fh 

where 



©UtfaiDtg. 

uhcre the defendant (hall be d welli icr, at the time of 
the iOawardcu, aid it t eckferJint (ball 

bctUtl T T out of ar y panflj, thef in lutn pi ice as 
at icf 1, nf the paiiPi in the ume count), next ad* 
j ini t)the place ot the d tendint’s (liVellin^j, and 
Uj on 1 S/ / 7 \ in m Hi Iv ift r oui le icrxiLC i.nd 
fc -pin, it ny her k, it n i e, th n att r di\ ne 
fetMLf' A1 (uli I pi nounc J, d c p»-o 
c n i un avy irdtd i d re n 1 iccoi i ^ to this 

fl ill 1 1 1 ^ / e 3 ^ I 

I ^h ] itl f i*" r 1 iv f 1 ft c in f 11 a*- or 
T it tn church d oi d aM ht\e i* / St if. 


fl oflirer in wh k ( ^cc th' tx/ / (h 11 be 
t , fl 1 j mile cut i free mat 7, i J lb II take 
n It t r nukmjjj fich v nt < ^ /> ana 

c 1 ten recoid, th in f ^ / f* / t 8^4 

J ly ^ \ cord n ro 1 1 | ivinn r the '‘//t 31 
Lit i tcirn es to e c r M th I wri'-u of 
pin 1 Ot dtl veil, nd ihet ffs to t kl Ca e 
duJ\tJ xic ll^ the 1* ne / iU c i^n4 

1 h >i ) \ i rht / the cop us a id ahus 
\ou n y L p v )Ih1 1 

If t r h ppcii n X. xo f ji Q intydayv be* It njtfive 

t nt Ji of th 1 s be 

tl *, n K t '<r in 

i ( lid t)b n in th iwcteuntyd y (^ani niret loi 

^ ^ ^ n I cn n i t rf I it <7 ) for the«penr, vim 

iiii / i luveaniK 

ri I* I 1 il 1 ^ / ir ence it ifi 1 ht , j^catur. 

\ t 1 ttdi h J en , tt !*■ th ri irc n it fnc 1 ufl-in s 

i tv u ri ^ ard retur i ot tie r 7t^ ; ' b d the 

, 1 1 1 t di c V n I i e It 41 t le e mpter 
7 J u i), OI to tl e t {tt /, to be re- 
tJ , rd vin*- 1 the <.«<// is returned with the 

< h r 1 It , c I c untv i i^rs the tin, o nnlce 


7 J u i), OI to tl e t {tt Jlh^i /, to be re- 
tJ , rd vin *- 1 the <.«<// is returned with the 

< h r 1 It , c I c untv i the tin, o nnlce 
h e, a 1 tl i^rij it f ratlin id with i^jttf pro - 

2u t ndc fed tleajn, ih n detendaut is out* 
law 

1 ut if a jy county ( ay be nift between the laft of Mo ailora^ur mji 

< f 1 1 toimer county di\s 4nd tnc leturn, no ilio if ibcrc is 

u* ' lhall ir e , b i ’ o i muft have a iicyv exigent, 

for 



©iitlaturp* 


Captas 

lam IS e mxt 
writ that tiriies 
after ilie rtturn 
vt the defend »n 
€iiw 4 Acd cn the 

fjeg t. 


H )W »o prrcc i 
beioiethe /h< riit 


for the demantJ of tl)« Dtrtv intifl be at county 
courts^ (uLif j oeh hJd trie afitt ( notht^^ without any 
court intettcfiirir 2 H i\ C c. 20 '». “And 
all the writs mult follow ont another, and no term to 
elaffe bttv\(.ea the cufiUSy pluntSj exigent^ or alh* 
caiut 

U the dt fend int docs not put m and pcrfulrl 
bail, at the return of thr eu^tr.t lu aHoi lU) (or fie 
common affearnh.e u.ith tJ t j tt ar of J t count tf e 
* common o^iiTin Ji)y tnc j r jclamution is o b lil d with 
the cu/ios breviutn , then t i>ce ex and a*l utur 
to the ciciL of tfK outliwrif s, at tl e Attoin y Ge* 
neral’s, who will niak^ out a jftaal capin ut^a^j,- 
iumy whnh is to extend iht floods and clnt'cl , 
lards and uncm nt , of the dtLno nt, end 10 take 
his hody alio , if tic be taken, he n uil pul in and 
pcrfccl bail Icfo l he can be rtk if d , if hi*? ^o , 
Uc^ be tiktrt, ^ t the fh lift to tike an inq iililion 
there u], but 11 nt t ce 's itq lu n to ivf n t » the 
dCiCndant IVoJec witnek ^ tel re the Ih iilF to 
•prove (’cl. (Is, or ai ^ other ihii l i- en, that tht y are 
defend nit's, and 11 «ppraii i w ho has made ap- 
praiLnitnt ihtuof lo prove tic lalne As foon as 
the cip.it uH ./(V' IS \ tur. \1 ic, f it from the 
Ihcr tf , Uis-c at j ^ foi voniltlf, then takt it 10 the 
cleik of tne u ^ i vnt^, vvuo will tiaiilcrihe ind 
tr ntnnt it 1 itn I ^ ctenequer , fp^ak to \(nii iliik 
jn court, n i hr will il ( n ifluw out a uUn^ni -jv- 
p ».7j, <J Tcda I to t w fh riff, to I ii the ^ o Is dnJ 
cintt ' appriind <nd found upentbe inquiritioii. 

It til pi untitt » ts a fiitiuJ to tJe them at the 
eppraiisd sa ;i(, i i ti e m icj to iht ftici ft, who 
will n le i ^nI oi laL cf lamr , or if lea es are 
taken m [> nl fij )n, will Ojri th fame, and re- 
turn the i rtuA cx[a 7 n winch 1 Sled w ih \i>in 
cl rk 1 1 c.oj»t N ^ I liC flicntt in thefe cafej 
to bt paid an t^trci fct. 

Ji the debt dots nor txatd 50 . the court of Fx- 
chequer, on motion, will order ihe money to bt paid 
to the plaiiitifF (pruVulel / ri dtut and ojts amount to 
that Jum)y upon readin^; th^ return of the venditioni 
0 \pona 5 » 

If 
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If the debt is above 50/ then prepare a petition to Pcution, scl, 
the lordd ot the treafurj, that the money 

“ le%ud^ and in the fan is cf the flert^^ nav he fatd 
to iht Ui r I juti fait on f hts debt and 

coJisJ* A certificate of the tnnfcript mult be 
made by the clerk in court undtr the petition, 
which kave at their c ffice ( jn. e\tr'i tS repijte foi 
ex^edtUoi) ^ their ani^irer is, a reference t) Mr. 

Chambeilain^ thur folicit^r, of Ltncoli^s I ty who 
will With great txpedmr n, on requelt, ordei von to 
appear before him to make out the pi imtift’s de- 
mand, he will rcrL4irt an affidivftof tne phintift- 
that deman I, fworn Jtf re a pH^e, together with 
an affidavit of his having pi folicitor tne co^s, 
as by the bill of colts mntxtd h, B It the idion 
be upon n teSy iVLy or ( th r J coi^t , be will re 
quire them to be vnoducrd before him, and, upon his 
report wh^t there is due i »* me det t '»nd ptrhap«! he 
may report the colU (f r t * dtj eUonr , they beirg 
givm ly tbi loj ii) , tnen hic fin e vvk it e rl( rk of 
ihe tiealiiry, and ^ * n m to pn ''lue thr k fipn 
manual, for the at‘‘o»T c) gentril to c nfent on low** 
mo* on, t/at *h nn* miv f d cxir to tie 
“ ^tuim ffJ Aftti ih K n s fi II maninl is ob- 
tained, ^ \e bntf to c m I 1 , v th icf r to move 
the court of 1 xchtquLr, “ tl 2 money ittnrned 
** upon tL ven In 1 c> poni ^ t r ff of Mid- 
dl {KX^l^pmii if Uiintfj^' \iio ^ive brief to 
thcattoimy entr<l“/(7 c p V him 2/. 2 r« 

ckik 2% hd And, on luih im ion ai d (onLnt, the 
C( rt will or J< t It to be paid cct»Jjnd\ 

1 he ckik in couit ihtn wili diaw up the oi kr, 
and kal a J il[ vna tMl t 1 in c 11 I »r tl c lluriff 
to j)^y *be niun ) t > » 1 nt j hvv Mi, which 
pi 1 iiifi may d f t il ’ fr s offit , ind if not 
^ » d, m V m jr n i ^ lin iit i unit him, 

Liir t the I h J tf h r I of Xulde^X j^rt, 

Je^y eu ij; vvt i MMid \< I, li r^outiiife 
A ihe^rd fc «, 1 - c f // I ^ y in v ui count,, 
mtn ha , t > b d i n eJ fi* n ( r Lt ndf n/ v, 

“ huuf^iohu ^ ^ ej 1*1 i uj'‘ti ountytou'% 

m, , 



tintil, acrording to the 1 iw and cuflom of our fcin(#- 
don) of England^ be beoucliwcd^ it he does not ap- 
pear , and if he dues appear, then tak^ him and 
iaftly ktep nim, fo that y< u may have his body be- 
fore our iii^ice^j at //i//r n/h^^ in hftctn d ys of 
hafier^ to aniwtr to fobn Denn (f pJ a^ Por that 
whneas {heie tnjett th w! ou prit ti the <aid 
y^/« his damage of oci as it i 1 \id , id vnert- 
upon \au did in lair p f/At 7 etutu 

plunes), make return to oir juftiets, thutne 
laid RiJard was not founJ in \oui bii iw ck , and 
have you thtre tbii> writ Witneis, Uc. 

1 o be 1 gned by the t -^i^vnttr , pay him accord- 
inj: to Icn th, and feil 7 1 
t^rocldirai on the 1 hud, Lc To tht flienff of ^liddli* 

ft\y *'ictUiip Wncicas n\ our wiit, we latel\ com- 
manded ^ on, T nit } o i c lulv is t,0(o d Fttn^ late of 
IPiJtmtviuY^ III )oui c unty, nifrchint, to be de- 
tiiandeu h >m county coirt to county cnirt (if vi 
Jjond m fiom bufUng t h fting *)^ until, according 
to ti c law and cu.t)m of our Lingdoin of I n^luna^ 
he be outlawed, if he (hill not appear , and ti he 
fhouHapjear, thtn tint you fliould cake him and 
keep lj,m lift, fo rhit \ou might have him btfort 
oui j lilt lets at IP fjltmnjie^^ in hftcfn day* of Laflti ^ 
to aniwtr jdm O in ac rta n pit i of trtipaih jii 
the cale, to th.. damaj^e ot the iai 1 fdhiy ( It 6co'. 
gs IS fad, \\ c command you, ihu act rang to 
the ftitntc madt in the thirty hrll year of il e re ^n 
uf Lli^itcthy lite queen of Lni^and^ you cauic the 
faid Kichaid to bt proclaimed three Icvcral days 
cording to the foriii of the laid flatutt, one r r vvi ich 
proclamations d iime a*^ or near ibc moft uIujI 
chuich lioor of the nfli where the (aid Rubard 1$ 
an inh buint, that be »ender himfrlf to you, <0 that 
you may 1 v his bidy l> fort our }ui ices at // tji- 
ntt? 7 ter^ thv. afiu i tine, to anlwci the 1 iid 
John < f tbi plea alorcfaid , a id ha c thtic thio writ. 
WitPtls, Lc 

To be fjjji.ed ly the cxijcntcs piy fcaling jd 

iiecf rre 


\ 



Third, ifi, o the flif^hFof Middle Special capU-nt-* 
yJ-, rjrcetn? We conmuH vou, That you otnit *^S»tunj. 
not by reafon of my libercy m your bi tiwick ; but 
that hy ihc oath of t^ood and lawful men of your 
county, you diligently inquire what goods and chat- 
tcN, lands and tenements, Richard Fcnn^ late of 
IVcfimtnlhy ^ in y )im county, merchant, hath or had 
in your bnliwicL on the d»v of bft 

pad, or at any time atfciwards, on which div he 
was outlawed in your county, at the fuit of ^ohn 
Dthn^ in a certain p^ca of rrcfpais on the cafe, to the 
laid jd i D vw, his tbn-’gc ot 6o / as you have 
returned to our ] .llicc^ lone time fince ; and by 
their oith caufc the fame to be extended and ap- 
priifed, accord I PC' to the trut vilucs thereof; and 
wh''*^ vou hnd hv that inqtnrvnKe into youi hand«, 
and keep fafe, fo th t y '‘u m wt^ to ourjuftices the 
V 4’ues and irtuts th r o* , md hav ly fo ( x tended and 
appia fed the fime, uh t \ou ih 11 have done there- 
in, mak'‘ known to our jidcfs it //W iffety on 
diiriniMI) Hid plainly under 
your fed, and the fei\ of ihoft, by whofc oath you 
4 n ii ha e m idi' the c^M.t and app^aifemi nt, ^nd 
tor that tl e f id jv/t i ion<<. 1 1 iinf jt, and runs 
up and <1 n irom j j < e t > f 1 icc in \oui Count/, in 

contfpipt of ( I Mid t , an 1 III I r ’ dice of otir 

cown, as w uc 1 u irmecl , Wc c r nand \oj, 

thit u tak the f iJ L d ud vihift ovvtr he 

ooiny lu \oiir coi n!), as well witliin a lib fiy 
without, / pel keep iin fd^Iy, f> to it }ou may have 
hipi ht fore ni r j iftir^ s V 7 ^ 1 at the ^fore- 
< I1 1 , to do ''nd r c v w ’ ir 0111 l id cou't of 

tne Bt , h fh M in this i.uic , and h'i%e \oa 

iitf r ilns Ant. Wir u i , v. i. 

Vv lit n tu * qii Mill iiturnt ^ \) th'* fliei iff, Whm 
* 1 ri 1 1 L f/, * 1 n /z IS rctiirncU 

n to tn [ ^ f .1 ’ f I ( n if n v df b*- be rt»- 
t iro' i do fr 1 1 in < 1 i > the omliw d, on appli- 
cation to hi y ^ ^ 1/ fi ifi . s to Inch ptr- 

r »ii tj /hilt cii ft ^ \ t ( Kivr / ■»»/// tot lave j* l\ 

Jnm I ' it it f 01 1 9* 

ioi 


) 1^ rc uroeJf 
he are debcai 
o 

t I uit 

t 
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for when the inquifition has returned the outlawed 
to be poflt fled of any goods or laiidv, the property of 
thofe go^db belongs to the king, fince the outlawed 
being out of the k.ng*s protuSf ion, cannot enjoy ^ny 
thing ; and the profitb of the land are to be Seized 
into the king's hands ; but the lands themielves ate 
not forfeited, unhls it te in capital ; nut in 
other cafes, the profits are f;;ized whi ff the p^rty 
continues outlawed « and therefore the tranienpt of 
this record is lent into the Kxclu quer, that the court 
of ordinary revenue may it in charge, but tnc 
court ot Exchequer ufu^llv grant zeu'^edtam to lucli 
pnfon ab fued our the outl wry. llatd, 42^. Latih» 
441. helj. 19. 2 hnu J14. 

lo the Jloticurfible tie Lords Lmiwljfiont) i of I is 

jl ] y^sLtec^Jury, 

^Ihe hmoie petition of A. B. 

Uefb^ 

Petifon to th That f^tumr I Fenn^ lateof JVe iPivifier^ merchant, 
being jiiltly indebted unto your p^i io» tr m the funi 
of 5c/ upon a promiflory note of baud, bear iigdatc 
the 22d day of fune ^778, and alfoii 50/ fer goods 
loid and del ut red to th^ faid ii. jP. jour petitioner 
wiS obliged to outli’W him for tne recovery ihcrc- 
oi. 

That a vint of capms ut la^atum having 

ifiocd age-irift him, o»it of his m^jelirj'b court of 
Common PI rs at the iuitcf >our 

pttitionei, an inqudition was taken therfo , by the 
ilieiitFof AI dUl jiXj whereby certa n goCds and ch it*- 
Itis t i a’ c of 150/, [hire fet fltih t! e luhdaice 
uf the r quij non] w^'-c by the Uu? fhcnrt It i/ d flfhd 
taks n ir:t) " IS M tj IvN hands, VMiich \itaidM- 
qu h ion King ir i ti. ltd in.o his Majetrv’?- cou'^t 
of I xcf equi r, at JPeJip n a vv i ’t ot at,^m ix- 
fyuiSiUk\y illu d out * the (iid wh^.cMi tic 

<ai.1 flur n hatti returned, that he ii is b^ v rtue 
the. ( of, i lid the gooes aiid chair*- !;> 111 the fud wnt 
mentioned,, iFoi the lum of /. b' me the deartft 
price ge: tor the lame ^ wh.ch monies he 

bad 



bad before the barons of the King’s Exchequer, at 
the day in the fatd writ mentioned, ready to be paid 
to his Majefty’s ufe. 

I'hat your petitioner has been at great expence in 
the faid proceedings; and as his Majefty is not con-* 
corned in intereff^ but his name only made ufe of by 
your petitioner for the recovery of the faid debt. 

Tour petiiimer humbly prays your 

“ lordftiips, that his Majefty’s attorney- 
general may be authorifed to confent on 
behalf of his Majefty, that the fum of 
“ 115/ may be paid to your petitioner to- 
wards fatlsfadion of the laid debt and 
« cofts.” 

pur petitioner Jhall ever pray^ kc. 

T'L^fe are to certify^ That in term, in the C«‘rt?r}catcof the 

twcntv-fccond year of the reign of his prefent Ma* 
jefty King Third, a tranfcript of an out- 

Jawry was returned and filed in this court againft 
Richard Fenn^ late of JP'e^minjUry in the county of 
Middlejexy merchant, outlawed in Mtddlcje^^ at the 
foil of D, in a pica of trefpafs on the cafe, by 
which tranfcript it does appear, that feveral goods 
and chattels of the faid Ruhard Fenn were feized 
into his Majefty’s hands by William Gilly Efq; 
and William Nuholfony Kfq; then fherift of the 
faid county of Mtddlefexy by virtue of a fpecial 
capias utlagatum^ in the laid tranter I pt fpcciiied : 

And I further eertify^ That a writ of venditioni ex* 
ponas has iftued, for felling the faid goods and chat- 
tels fo (eized, whereon the faid ftieniFhath leturn* 
cd, that he hath fold the fame for the fum of 

In the Common Pleas, 

John Denny plainiiiF, 
and 

Richard Fenn^ Defendant# 

John Denn^ of, (sfe. makerh oath and faith, That AfBdaTit. 
the above named R, F. is juftly and truly indebted 
unco this deponent in the fum of 125/. according to 
the annexed account, and for cofts paid to Mr. 

N n G. C.* 
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poods be taken 
af aw-y 
rc\ct(^ , letend 
am *ball be rc- 
ftoitd to them. 


Jf Tale p made, 
ri he fhall 

^ VC tiiL piO 
djt • 


r'rfcnoint «n* 


G. C. this deponent’s f »h f' »n profecutlng the 
outlawry m this cau c it faid R /*• 

If the oodb of che pci I n t wed be taken by 
the flitiiff, diid afor the outlavi-y is reterfed by 
wnt of error, the defendan^^ (hall be reftored to the 
goods a^iin, bccaufe the ftierifF was not compell- 
able to fell theft i^oods, biif only to keep them to 
the ufe of the kin » 5 Cff. 90. 1 Ro//, Abi . 778. 

C70. khz 278 ‘ijn jci. 

If a fale be made of the goods under the capias ut- 
lagatu M th^. defender uill be entitled to the mo- 
nies arilin«^ by fuch fale, after dedi (ff ng the ex- 
pences and fees , if a term is fold, he (ha 1 only be 
intitled to the m y arifing by the fale. Cro^ El%z% 
278 Lyre v. // oc t 

The deft I 1 int cii not be taken on 'x Sv iay upon 


mt bf taken on a cflpias uth^fitun^ St i 29 Car 2. r* 7* inoutih the 
court will not aitacn the (her fF, but leivt the de- 


fendant to his remedy given by the ibtutc. 


Of ^0 f^^psrf ie the Exlgtnt^ and re^ 

%€ J!m if Out' •zjry vpon the Coaimon Ott^ 
gttuJy no bail 15 rtqutred. 

01 »yptat I g ir the def rn'in^’ h is notice of the exigent, he 
may apply to Mr Medd '-va^fty No, 8. H'^lbortt 
CjMty Or y ^ 1 17 ^ the cxij^tnter, who w ill make out 
a Juperjeatas thcic >n , \\y gs 41/, figniiig, ftai 7//. 
leave the fame at the fhtrift’^ offi e, pay illowmg 
Qi and thire 10 app» arance entered with the 
SMginttry the fnpe) i\M bci )g made out by him, is 
t) Id i itfril r apo rincc Bain s ^\g^ 

N B fn tac y ct of this couit, the defer d- 
ant has a; ^ \!> lud till tli^; juatio du yojl to appear 
ic th V R p, C *j Biatl C ^’.28. f)that 

a it. as iit^ i turn rim be nude out till tnc day 
afkCr me ^aafio du pod Jd exigt j, 

1ft* If the defc.i ’ Uc dc iCturned ou Jawed, and the 

fc / levric at cxifieiu h cd, ht h s a n^ht to icvt r^c fame at his 

h s own CXI ence " , 

on fon rron ap* cxptnCc, on eniciing a common appearance an I 
iraraf ic. pay ncnt ot cod^, Batrts ^2 }.. which 1 think (hould 

2 be 
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be done on application to a judge for a fumtnons for 
that purpofe, and on delivering the order and re- 
Ccupt/oi thecodb taxed, Mr. Licibarrow enters the 
reverlaL 

Of appearing to fuperfede the Exigent^ and 
reverjing the Outlawry on a Special Origvialy 
where an /Jjfidavit has been made of the Debtm 

IF the defendant has not been outlawed by the to 
fherifF, ‘‘ or the exigent has not been ju^ned^^ he may, 
by applying to the exigenter^ put in Jpecial baily who 
fills up the bail'picce, and t<*kes the bail to a judge, 
and notice muft be given of fame, and they muft 
juftify, and a fupcrledeas fued out, or the fheriff 
may goon. N. R. The notices aie the fame as in 
other cafes, and on receipt of the rule that bail arc 
perfefted, the exigenter makes out a ftperfeJeas to flay 
the fheriff* from further proceeding. 

But if it be bail on the eapias utlagatunty The like to tlio 
the defendant’s attorney muft apply to the clerk udagat. 
of the outlawries to bail fame, who will fill up 
a bail-piece for that purpofe; take the bail to a 
judge, and afterwards perfeft famej thtn apply for 
a fummons, to ftiew caufe why, upon payment 
of the cofts, the outlawry fhould not be reverted j 
and upon producing the rule to a judge, that the 
bail ate perfcilcd, he will grant an order. N, S* The 
cofts muft be forthwith paid, and receipt produced 
to Mr. LichharroWy fo as to entitle him to make out 
a fuperfed*>asy and rhe entry of the reverfal 5 pay him 
about 2/. 45. lorf. 

Tlie bail upon a capias utlagatn n in this court are 
for the debt, and not to render, Rj^nes 

The antiLiit mode of practice in this rouic was, 
that the defendant p'i^ht appeir betoie he was out- 
lawed, be the debt never io gnat, by fuperfeding 
the exigent^ and paying rhe plaintiff's coth ; but the 
following rule has now provided, ‘‘ ^Ihui ivhefc off.- 
“ davit is made of the deity the defrdunt flhdl not be 
N n 
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entitled to a fupirfideas^ tinlefshe putsin andperfeSft 
“ his bail:* 

Ea/ier Term^ in the lift Tear of the Reign of King 
George the Third* 

Whereas^ as the law now ftands^ a fuitor, in care 
his caufe of a61ion fhall amount to the fum of loA 
and he doth proceed to arrefl: the perfon purfuant to 
the ftatute, and the courfe of the court, and the de* 
fendant is thereupon arrefted, there can be no ap- 
pearance but by putting in Jpecial bail, Andwheyi- 
as a pra^ice hath prevailed in this court, where the 
defendant abfeonds, toavoid being arrefled, and can- 
not be arreiled, although all poffible endeavours 
have been ufed for that purpofe ; that neverthelefs, 
before he is actually outlawed, he may obtain a 
fuperfedeas on a corntnoyt appearance: which praiilice 
originally obtained when Che defendant was liable to 
be arrefted, without a previous affidavit of the caufe 
of a6lion ; but that being now neceiTary by law, it is 
unreafonable that the defendant ihould defire fuch 
advantage from his own fraudulent condudl. This 
coart doth therefore erder^ That from the firft day of 
Tyinity term next, where the defendant fliaM abfeond 
to avoid being arrefted, and cannot be arrefted (ul~ 
though the plaintijf' fhall^ bona fide, have ufed his I cjl 
endeavours for that purpofe)^ a fuperfedeas fhall not be 
jflued to ^^Jiay the proceedings to an outlaxvry^ wileji the 
defeyidant Jhall firft put in Jpecial bail:^^ And that 
the writ of fuperjedcas thereupon iflued, in cafe fpe- 
iial bail (hall not afterwards be perfe£ied accordrni; 
ro the courfe of thf court, where fpecial bad i> re* 
quired upon arreft*?, (hall be void, and of no efteft r> 
liav the pldntifF’s proceeding to outlawry, bur the 
fame may be t:one om with, frt)iTi the time of Inch 
dt fault, as if no appearance had been entered, cr fuf** 
cidi nail filed, and (hall not be deemed irregular or 
erroneous, by means of fuch interruption of the pro* 
cecdings, by putting in fpecial bill, and not after- 
wards pcrftding fpecial bril as aforcfaid. 


Ruh 



0ut!dtn(^« 

Rules of Court refpeSIin^ Outhwies. 


549 


NO outlawry, after the death of the plaintiff, No outlavirr 
(hall be rcvcrfed, without the defendant’s 2ppearina:“^.g 
and putting in fpecial bail (tf the act ton Jo nquifti) rtvtr{c\ nil ap- 
to the executor or adminiftruor of the plaintiff, oi pta-mcc on ba i. 
to the hufband and wife, in cafe where the wife, 
whilft a pme Jole fued the defendant to an outlawry 
before marriage. Provided that the plaintifl’s attor- 
torncy to the writ of e\igevt or ceptas utlagatum^ do 
within fourteen days after notice to him given, of 
the defendant's intention to rt verfe the outlawry 
(dtlizet *) the n me or nanus of the executor • n not 
or adminiflrator of fuch pldinuif or plaintiffs de- 
ceafed to the proper prothonotary RuleT, 2 Jac* 2. 

By rule 33 Car* 2. No dtfwiidant who, in Upon rrverfine 
or after the month of St. AltJjuel next coming, fhall ?* 

be outlawed, and who inaii appear and leverfe the nothing exceeu- 
outlawry, lhal), upon fuch refufa^pay for cofts to thc^^g *hc ufuai 
plaintiff any fum of money exceeding the ufuai cofts 
of the e^izgent in this court, together with tht fine to 
our Lord the King, upon the ongizalizut^ if any 
was paid ; and that all further coii^ fhili rcfpited 
until the time of figning judgment for the plaint ft. 

And that every defendant <0 outlawed and reveiiingu {.jaintjATpri. 
fuch outlawry, if iht plaintiff fh ill not proceed there- tmtAo 
upon within two tcims next after notice of the 
verlal thereof, (hall have cofts to be taxed by the 
prothonotaT>. hid* 

And for the better execution of the p-ocefs of 
outJiwr}, to be ni.'ide and iftued by and out of this 
ccutl, and the prevention of divers abufes by ne- 
gitcl or the fame, and for the btthr regulating of 
the rcverla! of outlawries, It ts otderedy I hat upon No fupptfcapa# 
every wilt of /, which fliall be fued ot 
this court, from and after this term, if ^ JupcyJtdeai 
be not put in thereunto at or before the day ot ap- 
pearance thereof, that no fupkz /ideas ftiali by any 
ihenft be allowed to any iuch writ, until the de* 
findant fhall have paid unto the pUinciff, or his at* 

N n 3 tornej. 
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amount to lol. 


torncy, or left in the court, with one of the pro^ 
thonotarics thereof, the fu^I and juft cofts of fuit 
therein, R. T. 2 Jac, 2, 

And that upon revtrfing all and every outlawry, 
the party defendant which reverfeth the fame, (hall, 
before the re\er(al thereof, or any fufer'tdeas made 
thereunto, give ftecial bail, if the fum of money, 
or damages expreflld in the original whereupon the 
exigent is awarded, (hall amount to the fum of loL 
or upward, and pay to thi* plainti^ or his attorney, 
or leave in the court for him or them, the full and 
juft cofts of iuit to the exigent as afoiefaid Ibid. 
Where Mher And where the plaintift, by \ irtuc of fuch out- 
coft (ball be Jawry, hath taken an inq iifition, and extended in* 

before cciti/icate. to the kin^ s hands the goods, ch^ttcN, land^ or 

tenements of the outlawed perfon, and returned the 
fame into the luch further )uft and rca- 

fonablc cofts (hall thto be taxed by the prothono* 
tary, and likewi/c pud to the pljintift or his ittor- 
ncy, or left in court for him or them, as the plain- 
tift hath been at in ukit g and prolecuting the faid 
inquifition, before a.iy certificate of luch reverfai 
(liali be made by the cierk ol the outlawries in that 
bthdlf. I/ld. 

Sheriff's n • to And for the pievi ntion of the great and common 
criarteoutlav^d (h^rifts oihccrs aiid bailitrs, for enlarging; 

fuperfe i . ptrljns arrtltcd upjii nipui^ uttagotuniy before judg- 
ment, without a lawfu fupefjidius in that behalf 
frit deli/cicd unto him or them, that upon aftidavit 
thereof, every ptifon offending therein (hall pay 
the fum of 4Cf to the party grieved, who (hall 
have an attachment of courfe againft fuch (hcrifF’s 
officer, bailiff, <»r j c^rty offending, for payment of 
the fame ; and the party or parties fo offending 
(hill jikcwif: un lergo fuch other punifhment as 
bv the court (hall be thought fit. IluL VideiJ M», 
IO5. 

Sbpnff»not*o No (her.ff, under (l^criff, Uc. (hall fet at liberty 
dirchargc any pcjfon taken upon any writ of ca*>ia5 uilagaiu /, 

on o diwry difcharge the »afids or goods of an pcrlon out-% 

without fuper- Jawed, by them Iti^cd upon any writs of lapin^ r.- 
^*^®**' laghtHV , 



€)utla)»r^, 5|! 

Ugaium^ Without a lawful fuper,eJeai under the feai 
of the court, to them delivered, for fuch difeharge. 
jRtt/t* //. 15 16 fiVyr. 2. That no fuch ^ 

he made or iflued out of this court, by any 
officer, clerk, aitornev, or oiimfter of the fame. 

Without fufficient bail bciii^ firit taken according 
to law, and former orders and ufages ol this court. 

Ihhl. 

Before any allowance of any writ writ of error, Bui tob? put tn 
or reverfing of any outh\Ar\, be had, by or ® 
othcrwile, through or by want ot any crnn/or'revrrf. 
to be had or made, accordin ^ t > »Ij ' flatutt, th oe- an> oul- 
fendnnt m the original adtion (hall put in bail, *‘*’^'>* 
riA only to appear and an'uer to the plaintiff in tl e 
in a neu, aHion to ht cnnintitLed by the 
“ faid plai'ii^ff^ for tie tauU ynenti nid in the pt/i 
uflioKy but aljo to di tonUt mint ion ^ if the 

** plant tjf Jhall begin h s jmt lefotethe end oj tu,o 
“ terms ne\t after the alloiiin^ th •iini of error y or 
“ othcrwfe avoiding of tht jaid out' a a. Rule J/. 

12 G. I. Vide 1 31 Liiz, i. 3. y. 3 On al- 
lowing any writ of eiior to reverie an) outlawry, 
the defendant muft enter into a recognizance, to 
“ fatisfy thi condemnation mont\f^ according to Sm. 

13 hu^. i. 3./ 3. J?. M, izGtv. i. Ktj>. cf Caf. 
of Pratt. If C 7 . P, 29. 

Order upon Outlawries tranfirthd into tl e Court 
of Exchequer^ 

WHERE any outlawry (hall be tranferibed intoO»»^*^n(8 tran 
this court, and procefs made out thereupon, ^nd 
afterwards fuch outlawry fliall be reverted, before chequer i 
any judgment flull be entrtd for removing the ** 

king’s hands, and the party outlawed reftored to his******'® 
poiTcffion, the profecjcor of fuch ourlaury fhsii be 
paid fuch cofis as fhall be taxed by thiir A[H)e!ffic> 
remembrancer, or hi^ deputy for the proceedings in 
this court. Made a rule of ibis court. i If'. 
fSf M 

By Stat 13 ff'’. 3. Stat, 2. c. 2. f 4. ** 0 

(hcrifF nor under- ihc/iff, nor any t fficcr or mini- 

N /i I nudi) u>ojii 

n fler, 
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Dltffateitii. 

ftcr, (hall difcharge any pcrfm or perfons taken 
‘ “ upon any writ of c/ipms uilaratian^ out of cufto* 
dy, without a lawful fitperftdeas firft had and rc- 
cc'vcd for thefamp^.’* Vtdt RJliL 15 lb Car^ 2. 
rtde 4 ^ 5 (s' M. c. iS. /. 4. It IS thought 

the flienfi', altho* this llatute rolates to the King's 
Ilench, may take bail upon the captas utlagatum in 
thib court {vide 2 Gromp^ 62 ), witnout ^JupciJtdLaSj 
to appear, and as the ftatute directs. 

I 

C fi^ dtitrmined in this Ccutt le^dfing the />- 
ftorance to tfoe Exige^t^ ai d oj reve jtng .t e 
O^f if aval's *^hout b-nor, 

A will I L fciltas to an allcc'iiut to the e% :iert^ 

■ coi 1 1 n If t 1 in tn» ni( r 1 1 c f the day 

wiitLOii the iuh'^Uk 4 w i'- iLij 1 » )U It bting an 
hoi} d but wab hal «nl brau c to tne fhc.- 
r fl *0 office in Loni'^n^ about no 1 -uftcr tne de- 
fendant was ret rntd ouil iwtd — e proccttling 
uab by < )fcrl <. ri^in * , wn ch req iirt d bAil. Mo- 
tion and rule w i to Ihtw ciuf^ wh) ihc defen Jant 
(hoijd not have l**ive to fuprrfedc the on 

payment of cofts. Ordered, That piocct dings on 
the outlaviry be framed, on payment < f debt and 
cofts w’tijn a rnoirh , but 11 dff^iult, the rule to 
be dilchai ud, ^ lu [ lau t fl*at 1 ivrt} to proceed on 
the ou Id wry J7n, fr nL r''\ Fo\, 

It to i» penjin^ the c t n defendant 

■ was a pnioncr in the gaol for the cit) of }ori ; for 

which re-ilon, court ordered the outlawiy to be le- 
verkd without ci Ps, upm dcfendaiit entering a 
common appcuancw*, 221. Hi.dty v, Jleiu- 

Jom. 

Outlawry comnitnccd and proftcuied during de- 
fendant's reliuence in Jrel hd^ Ihall be teverfed with- 
out bol or app dtance. Baniis 32*;. 

hiotion to reverie o jtlawries cn common claujum 
fregitSy at the plaintitt s txpenee, on affidavits ot 
defendant’s public appeiranec and dealings, fworn 
by thcmielve^ onl), ptr cut* Let the rule be en- 
larged till next teim, that the plaintifl''s attorney 

7 iiM}, 
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^cr e o ccra- 
m wp^ea «icet 


iniVi in the mean time, make fatisfa£tidQ ta thtf 
parties. Batm 320. 

If defendant goes beyond fea after the f^e oJ^If‘^efe^l^ant^o»^ 
an exigent, he miy bt, regularly outlawed, 

imv beoj lawed. 

Where the outlawry is not fpecial, defendants o tiaviry not 
m y r veifc at their own expence, and payment ^ iJ, may n 

coPs t 1 common appearance, if before tran** 

fer > n into the Exchequer, common cofts to the 
t , li after, cj/ls to tht time of reverial. 

B If r4- 

Hi rc defendant is returned outlawed, he may B-fore d- Jant 
juf tjcL the I 10 Alt on appearance and cofts, 
a^l r, thcie i ult be ban, duh'i are hound to pay the and**^* 

G ey^ withojt option to renutr the j nncipal j r, 

y .1 i jr n A * ^ 

It iH es zio I , 

O b 11 to pay, 

1 he c I rt will not ii ter^erc in a fiimmar\ way to (. ,t ^ ji 
fet aficle tht o it iwr' for want ol pig I rt cti but re > ut 
w 11 put the deiendint to hi writ ot eiror, L'lt le f ^ ' ' 

' / r j 1 p • 

323 C 4 ia 

Pioceclinc;^ ur lo to bt ftayed, becanfc the i r c d n w- 
phintjft died aft r th diy ot r uilawry, but btfore ^ ‘ U 

the return, c/yy ih i pitienUtiit may p-occed, / 

If fo advilcd. B tin s 2 , Z 1 

i 

In deot on bon 1, iff^ dtmi fU^ the hufband r 

IS gone lb < ad lul > nl \ , <.nJ the wife, tniuph ^ 
flit ipptnipu lici), IS wuvi. 1, thf outhwry igaiiift [ * 
her flnl> lu i did » i motion, out j_oou taken i 
on a cap utU it* nult be dte d the huflbuiCjN, ^ 
though (worn lo t hti "pirat'* )od , and if fh'^ [ 
ha*^ an equitable ? ft, fhc n ft n \y m cqiii*’y \ i 
7 II ih 111 hjo \ At I an I ' 

U J nu J I \ 11^ i ) f I in fne pioct s, j 

and ajtet rxiunty nJ t fo ^ od*hi \ marMts, i x 
Djrt will n >i nU( p)'cii i fumm r viav, as the 
niirna^t was aft r Ujc exi^titt hat la 3^.1 i it ^ ^ 

V Dnnjht . t fl ut 

Ui ry 11 i, ro t cfi led l« J j r^of 

]i a perfon pro mes mother t j be o tl iwed tian- c c c out 
I ftintly, who appears openly and in pub lek, th*^ 

court 


b . 

loi i 
1 1 er 
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court will^ on motion^ oblige fucb perfon who pro« 
cures the outlawry, to reverfe the fame at his own 
cofts ; but if It appears that the party outlawed had 
lurked backward and forward between two counties, 
and that the pcrfon procuring the outlawry had 
dealt openly, and had been regular in fending down 
the proclamations to the flienff of the county wh^re 
he fometimcs refided, the court will not interpofc 
in this fummary manner, but leave the party to his 
ordinary remedy by plea or wiit of crior. 2 Vent^ 
46. 2 Jon, an. Comb. 19. % Salky 409. 


Of reverfing the Outlawry by IVnt of Encr. 

A WRIT of error to reverfe an omhwry in 
any civil tafe, is not often heard of now, as the 
party generally comes in and rtvirfcs it by motnn, 
ind fatisfies the debt and cofts, rr juftifies bail to 
appear to a new origiii<d ; 01 if fp^cial bail is not 
required, enters a common appearance ; in which 
cafe the outlawry is reverfed of cour(c before a 
judge, or m court, by confeflion of fomc trifling 
error in the proceedings, as the omiflion of any 
Jetter, irregularity in «ny of the procels, want of 
proper addition, want of proclamation, want of 
filing the writ of proclamation, or, in (hort, any 
trifling matter what<*ver, which in luch cafes is 
ufuaily conkfi.d by the plaintiff. For as the intent 
of proceeding to outlawry is anlwered, either by the 
payment of the debt and cofts, 01 by having good 
bail to ftand the ivent of the aflion, any objeflion 
to the reverfal of the outlawry would be idle and 
nugatory* 

How to apply When a defendant, to reverfe an outlawry, 

for a wnt of jg obli^^f d to lue Out n aftual writ of error, he muft 
appH to ihe proper cuifitor for the wr 5 % who, on a 
praetpe being given him, will make out fame. 



When 
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When the wrt of error is duly made out and 
fealed, the defendant muft get it allowed by the 
court, on which allowance the is fubfcribed* 

If ihe error is in the exigent or ntwn, or {dUca^^ 
tuVy or in the writ of proclamation or return thereto 
(having hid put in bail according to the ftatute), 
or in any of the proceedings begets a copy there- 
of, and fpreadb the whole record, and affigns the 
c^Ior^ in this manner: 

Alrcrwards, to wit, on next after AflignmentiC 

ill this fame term, comes here the fnd C. D. by * 

his attoiney, and immediately fays That 
in the pronouncing < f the outlawry aforefaid there 
is Hianifelt error in this, to vrit, that the return of 
the faid wrir of exi^i facias^ and alfo the faid writ of 
allocatur^ arc infufKcicnt, invalid, and void in law, 
therefore in that there is manifett error. There is 
error allo in this, that no judgment of outlawry, 
upon the writ of allocatur aforefaid, is returned; 
therefore in this there is nianifeft error (and fo on’ 
afligning the error or errors, as they happen to be}* 

And the faiJ C, D. prays the writ of our Lord the 
King, to warn the faid J. B, to be before our 
faid juftices, to hear the record and proceedings 
aforefaid. And it is granted to him, 

if the plaintiff docs not appe<.r and confefs the 
errors, the defendant mull fue out a Jcire facias ad 
aiidiendum enoreSj and upon two nihils re- 

turned, the touit will reverfe the outlawry of 
courfe ; but if the plaintiff comes in voluntarily, or 
upon a fire fcci^ and does not confefs the errors af- 
figned, but joins in error, the defendant muft make 
up error-books, and proceed to argument and judg- 
ment, as in other cafes of error. 

Of declaring the Outlawry rever/td or fuper* 

fededeJm 


UPON the rcverfal or fuperfeding of the out- 
lawry, and the defendant does not pay the plaintiff 

his 
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his debt and cofts, he muft proceed to declare^ the 
defendant having upon reverfing or fuperfeding the 
outlawry, put in fpccial or common bail, as the 
cafe required, to appear to a new original. 

Upon appearing and fuperfeding the exigent, the 
plaintiff muft declare within fix or eight days after, 
otherwife the defendant may give him a rule to de- 
clare; and if no declaration comes in within the li- 
mited time, the defendant may nonfuit the p’l.iintilf, 
and have his cofts taxed. Cu^hpl. Sell. C. U. 84. 

So if the defendant appeal by jupe^j^dtas^ and 
will not take a declaration, the pUnuift* may have 
jud(|mcnt againft him by nlldicit. Ibid. 

But where a defendant outlawed caufes the fame 
outlaJ» ry to be revel fed, the plain* iff has till the end 
01 the fe and term^ after leveriing the fame, and no- 
tice thereof given, to declare in ; but if he does not 
proceed within two terms next after notice of re- 
verfing the outlawry, the defendant fhall have his 
cofts to be taxed. R. Tr. 33 Car^ 2. C. /?. 

Wh're the plaintiff doc^ not declare within two 
terms after outlawry reverfed, the defendant may 
give a rule to this effect, viz,^ That unlefs the plain- 
tiff declares within four days after notice of this rule 
to him or his attorney given, he fhall p.iy to th^ 
defendant or his attorney cofts to be taxed. Pyafln 

271. 

Nojiproj, The plaintiff cannot be nonproffed after the out- 

lawry reverftd, for he cannot lofe that writ which, 
by reverfal, is become void, Pra£l* Reg, 271, 


Qf declaring after Ou,tlaucr}\ 

THE declaration, after reverfal or fuperfeJing 
of the outlawry, has need to be laid in the fame 
couiuy in winch the former original was made. So 
held on demurrer. 3 245. 

Where the original and outlawry wc'-c in London^ 
and on the rcvcrlal of the outlawry, the plaintiff de- 

cjareci 
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dared in Sujfn^ on which it was infifted, that the! 
ori^jinil being laid WiLotdon^ the plamtiiF could noC 
declare in the adtion in another count), though the 
caufeof adlion was tranlicory ; but the prjthonotaru j 
ceitifving, that the courlc of the court was, thatal- 
tho' the 0 iginal be laid in London tor the op u ling 
tliL out! iwiy, )et when the defendant conic*) r ent 
plaintift may declare againft him in an) other couiuv, 
be the adlion local or timfitoiy. And th<^ ttat, 
c. it f 4 giving the plaintift jLiRrailv 
a pc wer to commence a new adlion or lait, u I in a 
)tir after the ouihwry rtverfed, the phiiuit ma^ 
do It in this cafe, to warrant h.s dcclar tion ocJi- 
V red within the courft of the court. AiU the p ai.i* 
tift had judgment. 2 Lromp 70. 

Rv the 21 Jac 2. c. 16 y 4 It I CiniJcJ, “ That I 
** if in any adtion brought by on^^mil, and the i e- ^ 
fendant therein be outlawed, aidlhalJ aft'Tie-f. 
verfe iheoutlawiy, tl at then the plairiCifi, hist 
“ h^,irs, executors, o* adrn»nillntor‘, thw ca ** 
** (hall require, may commence a luvv ael n or^ 
fuit from time to time, within a \ear art^r furh i 
judgment of outluwi) u veiled, and i ot ah »• ’ ^ 

And by the Lltz, c. j. /• j. it is en'^dted, 
That before li ^ allowance of any wiit of cir r, 
or reveifing of any out’awry be hau by pit i 01 * 
otherwife, through or by want of any proehna- 
t on to be had or made, according t > the fonn of i 
the faid ftatutc, the defendant in the oji^tnal khu 1 ^ 
put in bail, not only to appeir and anjiuet t'' * e 
“ flit itijf in tht fjtmet fiit^ in n mui a^mi ^0 Ik 
“ kOP men ud b) tht, jUid pUint f Jr tie Laitfe menu n - 
ediH tin Jiij} aditon^ lut QjOto j dnfy the coripviu- 
tiony the platntijf ftaJ bt^ in im Jiut before the it d 
oftajo ttrrni tuvt ufUr tiu iUkwing the tof erroif 
or other wife avotdtT g of tht f udoutuv.*) 

Upon fuperlcding the tx ^^int, if plaintiff dehvt s 
a declaration, there (hould bw a 1 Kice to plead, an i <■ 
a rule given to plead before ju Mnent, for want of 
a plea can be figned, and deffiiJaiii hau la luia r 

caic i 
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cafe the fame time to plead as in other cafes* Barnn 

271, 272* 


Outlawry after Judgments 

N. 3. This IF you have judgment againfl a man that lurks itl 
meant where the (everal counties, in regard you cannot regularly have 
execution againii him in more counties than one at 
one time, ths heft way is to .'ue him to outlawry 
' after judgment, t »r then you may take out as niany 

writs of capias utlagaium againft him aS you pic. fc, 
and this tor a fmall charge ; beiides, it faves you the 
charge of reviving the judgment by fetre facias ifur 
the year, and you have an exigent imni< ’ uely af- 
ter the return of the ca^Ja. without a^i alias and/>/r.'. 
f iVj, and it is faid, without a writ of proclamation} 
but I think otberwife* 

The Method of fuing Defendant to Outlawry 
after Judgment. 

FIRST, fue out a ca fa. for the debt and cofts, 
as the cafe IS, into the fame county where the aflion 
was laid, and get non ejl inventus returned by the 
(berifF ; then carry lame to the exigenter of the fame 
PmchmttuMi county, who will make out an exigent thereupon, 
which mull be delivered to the underlhenlF, to be 
returned as other exigents are. 

The exigent being (turned, the cle^-k of the out- 
hwries will make our a laptas utlagatum into as 
many (evcral counties <,s you will, either in Vngland 
or fTaleSy gtmralor Jpectal ; and if the defendau be 
taken, he cannot be dHcharged withou* f*#£i3fadhon 
to the plaintiff, or pardon of the oitlawry, or re- 
verfing the fame for fufiicicnt error. 

SuperfejMs op* George the f bird, To the warden of ouf 
on rei-rfai of pnfon of the Flitt^ greeting : If hereai H fV late 
parilh of Sc. George the Martyr^ in the county 

of 
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of Middlefex^ Gentlpman, otherwife called F. W. 
of the parifli of St. George the Martyr^ in the ^ 
county of Aliddkfix^ Gentleman, waN lately, by vir- 
tue of our writ of exigent^ to our (herifFs of London 
direfled, outlawed in London^ on Monday next, be- 
fore the feafr of St. AlarJh the EvangeUft^ in the 
twenty-fourth year of our reign, at the fuit of 
H. IV. in a plea of debt for 90/. ; which faid out- 
lawry, for certain rcafons, ourjufticcs 2XWelimin^ 

Jler elpccially moving, is reverfed and annulled} 
therefore we command you. That you wholly for- 
bear to feize into our hands any of the goods or 
chattel**, lands or tenements, of the faid F. IV. or in 
any wife to moleft him, by reafon of the outlawry 
aforefaid ; and if you have feized into our hands 
any of the goods or chattel , lands or tenements, of 
the faid F. IV. by reafon of the outlawry aforefaid^ 
and not otherwife ; that then you deliver unto the 
faid F. JV. without delay, the faid goods and chat- 
tels, lands and tenements, and permit him the faid 
F. fV. without delay, to go at large, as you will 
anfwtr the contrary at your peril. Witnefs Alex* 
andir Lord LomhLorongh^ IVtJiminfter^ the 28ih 
day of November^ in the twenty-fourth year of our 
r:ign. 

George the Third, {?V. To the warden of our Superfedeai a* 
pnfon of the /Vct/, greeting; U hereas^ we lately *’®^**’**^ 
commanded you, That you ibould caufe to be 
manded H. late of London^ £fq. from hufting to 
hurting, uruiJ according to the law and curtom of 
our kingdom of England^ he fhould be outlawed, if 
he did not appear; and if he did appear, then to 
take him, and keep hup in fafe curtody, fo that you 
might h.ive his body before our jurtices at // ejlmin- 
Jier^ from the day of Eajler laft part, to anfwer to 
//, P. m a plea of ircfpafs on the cafe, to the da- 
mage of the faiJ II. of i jO/. Ly viitue of which 
faid wilt, the fa d IL N. was afterwards outlawed, 
which faid ( utlawrv, for want rf the return and 
filinjjof our writ of proclamation, is 'hogcflicr void, 
and of no foiCw nor tffodl in law ; And ij^htteas the 



Outlatotji. 

iaid H, N. hath put Jn and perfeiSlcd bail^ to an« 
fwer the fa'd IL A in the plei afoiefaid ; There- 
fore we command you. That if the faid H. N. be 
detained m our faid prifon, under your cuftody, up- 
on that, and no other occafion, then permit him to 
go at large, at the peril attending the ncgicfl: there* 
OL Witncfs, £sfr. 


infants. 

B y the common law, a male or fefuak is calltd 
an infant till the age of twenty-one years. 
Co* Litt. 171. ; but by the civil law the age of 

feventeen years. Ibid* 

inuhat cafea An infant may bind himlelf to pay for his ne- 
beitluble, andeeflary meat, drink, apparel, ncccflary phyfick, and 
whit act. other neceflaries, and likewife for his good 

teaching and inftruf^ion, whereby he may profit 
himfelf afterwards; but if he bind himfelf in an 
obligation, or other writing, with a penalty tor the 
payment of any of thefe, that obligation /hall not 
bind him. Co* Litt* 172. a* And if he brings the 
materials to the Taylor, there is no need to aver that 
they were fuitable to his quality. Lat*\yi* Nccef- 
farics for an infant’s wife, are necelFanes for him, 
but not if provided in order for the marriage, SV/. 
16^. ; and upon fuch contraA by an infant, an aj^ 
fampjtt lies. Lat, 167. Jon* 146. Pal 528. Or, 
if he gives a finj^Ie bill for money upon f'lch con- 
if. % It binds h'ln. r Roll 799. /. 20. Cro* E/iz* 

I Lev* 8b. Til' court fhall judge wlut things 
are necefl’arv. Cro* L!^z 583. If goods not necef- 
fary are delivered to an infant, who after full age 
promifts to pay, he is bound. Str* 69c. An infant 
fhall be chargtcl tor a trcfpafs done by him. Comm 
Dig* 3. V. I/O. Sa an infant of feventeen years of 
age fhtfll be charged for malicious words. A'oy 129. 
If vrranrorat- ff ^ Warrant of attorney be given by an infant 
torncy be and another, and judgment is entied up thereon, 

the 
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court, on motion, will order the name of the in* »n pirt, and 
fii t bt llrurk out ot the wanant of attornev, and **'«'*• 

ft. aiiJe thp judgment as againft him. 2 Black. Rep 
11^^. J Sir. ^ 

An infill" IS to profecute a fuit by his guardian or toprofe- 
b< ft fnend, tho igh the term u/ed is pfochetn * 

which lb next fri nd ; but he cannot defend by 
{ jch next friend, I ut muft dtfend only bv guardian, 
bL( ink the law fuppofe , thit wn^it he dcniinds or 
/ jcs (or any tnin , it is for b^neht. And thcic- 
forc. law is not f ) Watchful in tint calc of the 
I n )ii ' tiLe cirf of his 1 nt, as wli^rc he is to be 
cieb n II I, where he ( iil'^ n a loib , lor thw law 
Is (o c Mclul, 1^(1 there Ouald be prejudice do le to 
the infant, thit it will not futfer *»nv perfo i but a 
^laidian t j dtlcriu for him, who mi/ be < died to 
n mi t hv tb infiiU, f ir his r’' au and 

bthav our tlicii-in. 

All therein himc s tt fence, \Vhti sn infant* 
b HI * 1 n I li iv I ri hr, and win c in the 
}i r, a 1 1 for the tn fit Ot nio hei . for if ne fues 
Ti a ob *’) ii r, cxiiutorci i n iC 

Jab a V r ic al.i ltd for en i, b r?nrt it is lup* 
ok J tor ' is ben nr, ho se\er, ^h'^t he c m nave i > 

(litheicb/, but fiithitci(,j 1^ nt it be gut a 
I nl' hif f, h amif h i\ ll ’■n \ i luin by 
1 Miicv r;ref»or, bccau/e of ti p jn il ^icjdJ cC 

> re'' P -“S 0 f fu /. 

et if an nMnt be joined w th oth , in iuing in ’* ' 

♦ 1 h" o'- 1111 i**r, 'll ^ti m li ) * broil bt 

1 »ju , r r lb y all in .-‘-w ^at o u jeif n lO idw, thcr, i v tc 
Crr. ijj b ^ t 

J5 H Ml aP enks in i W i is dc^eoJint , n ’n a i 

* uni^h 'C te in art thf*r\ ii bt i a ibojgn joined ^ 

lib ot'ur*', he nmft (u i dun, loeivt, t 

111 tl a h “iX eil, p rf I > c I n \mI, aoiiiift ••n h -jc r 

H ir 11 upp ii at on tv, it 's error. 8 Cj. ^ 

5 > / L) ^ I 

if in uu III V iiii 1 'rul » e to ir ft r an infant, ^ ^ ''''• 

-iiid enters i p e*h'n m , it i be inici M ai d " ' T" m g 

made ^ t 114, bv /Td>ip. 

('o I*- 
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PJatntifF may 
name one, it' 
snfam dot' not 
appear by guard- 
ian. 

Jt is ferved 
wi*h proceis, 
court will make 
him aporar by 
guardian* 

How plaintiff is 
to Jppl}« 


Can^iot, if >e 
live*! iMtIi 1 13 
paitTi" b'fil 
himfelt to oe 
flranper tor ne 
cefTir es. 

Before dechra- 
tion a gijir i an 
muft be ap- 
poiiitcJ. 


Petition to a^- 
fi/n • ir»un 
to proiccuic. 

To 

rrw » " Ic 6d, 
Or . - U. 


3infantier. 

If an infant docs not name a guardian to appear 
by, the court will give leave to plaintiff to do it for 
him. 

If an infant be ferved with proeef-? to appear by 
attorney, the court will make a rule for him to ap- 
pear by guardian, or plaintiff to be at liberty to 
name one, to appear and defend for him. Barnes 
418. 

PlaintifPs attorney fhould apply to defendant to 
name a guardian ; and if he does not m fix days, 
jou may apply to the court to oblige him to do il. 
2 IFils, 50. 

An infant who lives with, and is properly main- 
tained by her parent, cannot bind herklf to a 
ftr.inger for ntceffaries. Common appeal ance or- 
dered. 2 Black, Rep. 1326. 

The writ may be ferved at the fiiit of the infant, 
but before declaration, a guard. an nuift be appointed 
by the couit, which is done either by taki.ig the 
guardian and infant before a judge at his chaniOcfi., 
or by petition ; if by petition 11 is thus : 

In the Common Picas. 

A. R, the younger, plaintiff, 
and 

C. D, defendant. 

To de Ri^ht lioKOiirahh £<7?^/ Loughbo- 

ron^ih, L . I Lh.cJ Jaji'ue of his Alajuif s Coint uj 

Ccjitihon X /t«j, 

The humble petition of //. B. the younger, an in- 

fint under the age of twcniy-one )eafs, the 

pla.ntiii’in chis r .ufe, 

{' f . » 

iN 

Th.it «ir pcth’oner has, as he is advifed, good 
rni'eot adlKMi agamll: th/* aboven.amcd f.\ Z>. tor 
alf.iiitin % bca ill.', v'oundingj ard ill-trcating your 
petitionci ; and th..c yc'ur pi.utioiier has fonictime 
lincc commerced .in ..Uion againlt the faid C. D, 

lor 



Jnfanw* 


for the fame, hut In rc^^rd that your petitionci Is an 
inLnt under the aje ot t\vtnty*ont }ear&. 

** Your PftitDpcr th'’rc'o!c m 'fi. humbly ^ 
pra)b tout L'udfh p, to aT'>!i into 
him, C F, of, ntrehant, yo»Ji 

“ petitionfi’6 tither, a*? a* d ft i )our pL- 
‘‘ lit! >nt I ’b ^ U Ifdl in, to pit i CULL tl u laid 
“ adk'ii aMinit iIk tide.. I). 

O 

**• Aid }Mir Pt itioiui fb dl ( ver 
pra), Li. xJ/* 

UnJcnieadi *vh]ih pft ton v/ritc the 

' ''ec^ t^i ^ * . 

1 Uo hf rtby a ^T(. toacitpttob the Mi.ir ii?n 
to ‘ iv; T*- 0* v«r t nt J /A an in i i, atct d i 
tj ih pnjcrdtne bovc per ^ ’ t , 

Witnvfj j , G. (ittor } 1 * [ * 

’ . 7A I lie ml int rnuft fi^n Iijc | ctiti )p» 


1*3 


G. of, C^t, o^ntlcman, attoiaev fjr t 1 1 n- A"it VI^ 

111 ill th 'i c«'j1w, nnktlh o»th md fa ih, i h t 
/ . jj. the above-named plaintid, diJ on tl e t xy ^ 
ot duly I’^^n iK i V. iiion licicii*no nt\td, * 

Mhe picPnce of chi', deponent Aid this U I'ncit 
♦ r I ih. That he u IS alio pr^knl, . nd did i e 
(j» I the ptrfon meiPi n 1 in ti fii< peritm. , 
nuiy fiiii the aceeptainc or a^retnun'" li rc i ^ r 
’VI tif n, *11 order to lua Leiii^ a gu. idi i,i to l iv- lu J 
'*. the \oungcr. 

lak* the petition and ailiJaMt the )id^e’> 
rhimhcr*^, who will th r upon m k his uU i ilb n 
foi plaintiP' to pioncute b) his ouaidiaP, i i. ; 
take lame to th o'-c t lopotiiie of] ct, and ^ ;U( r it on 
theif rememhri»Kc loil, j* y “’j- ; icavc achn iIk ii 
there, ind wh ii vou declare, annex a cop> C'l the 
aJmiilion to the dtclariiion, 

Z^7i<wii, (fl ) 6. 7^. 1 jte ( I ^ V, ma'i,\v s i » a fo m of diel 

aiticiied to anivt^i 7. B. in a pica of trcin Is on tlu '•t' 
rale , and whercup the Ind -r/. Z». h\ G B. wh > 

’ aJiD’ttcd 1 ) the lOUfiOi om i,>rJ iht K oglk'c, 

O 0 ? to 



564 Jnfantj?. 


to profecute for the faid ^ t h 

of twenty-one \i.ar9, as th »^e 

faid y/ /A compUi s, Fji tfutzUc rs 

, in other cift ), whci l i m / 1 . ic > 
injured, .iiul h\t| 1 i*lair cd dan a c t > 
iCo/ rtnd ll.crc^orv, he t in snis iuif, l 


Ven.Jlhi.c^rp, 1*' 1 vntejiiA hJ as coi poui u a* ^ ri^ 'ay 

j 1 . >. ‘’*5 hi next 1 itnJ plainr ft, or (. /) uy hu 

n xt iLiid cie x aut. 

fhi IS th only d ix rcrcc in the ft i*- ft^cept in 
t L Ji there yi u maLc the pUnHi*’f ip| t ir i»y 

his next hieiid, or the dwteiidant, n a iit h j nen 
It has h( fi Uid, thit in infant ( Min^t d i^rd 

witnour a ir lian , th^ n t( iw you ni ft t fti r take 

him and ^ti euirdu»i Oet^ie ijadge to be adiorted, 
i) It M .y Ll LOiic [ ^lition, aa follows, naming 
tiic ciufe. 


7 tJ t Ri It n A e h Jer I t i Lon> ibo- 
J» « h, L ttf f hi ^ J i ( (,wt rj 

C ui t F I 

1 he h I It le Paition o( 6\ /A an intantj under the 
A^c ol iwenty-enc yfais, 
y LtO, 

n 1 1 ll A 1 i I j lan^ ft h th commenced an 

gn M-rd n s t ( 1) It h . c ^ ill I > j I [ 1 1’ , tor [here Jti 

‘'‘*® , e . L , J a ;/J, J )( I . j ti 1C ner is ad- 

VI ed Ml t levcs, tlut 1 ll s a ou(J defence to 
I ti 1 o , out in id yO^i p tit oner is an 

111 nt, 

“ ^ ojr pa!tMM'*r hu i My p a\s \our loid- 
in p \» ) . J e [ Iv vd to rtii n (>, II 
4 L *4 <4 hio ;uj Jian u de/eiid his 
*• fail. 

“ A 1 >01*1 I .titio r ftidli c\er 
1 r y. L D. ’ 


Uftdav 1 1$ Vt 
equ to, j 1 
he foVtner l ne 
p pruf.i.uie« 


Ci 


‘‘ 1 V> 
(u . 
the . I 
U Hi 


ai 1 gi 
I) ua ill 1 1, 

V e I wLiiJ ) 1. 

■ sy.c. 


*■ ) he the c jt, r<Ji 1 of tiK 
acc itiiiig ko the [ rayer ot 


G. 



Jnfantfif. 5^5 

Take the pnitioii and affiduit to th^ Jijd^^e’b 
chambers lc«*\e it th e for his idrn (lion, pw 
ibtn take the ahmifli )n to th pi homta us oiTue, * 
and enter It 01 their rcnuin in j t roM^p j j , rtii- 
ncx a coov of the admifhon to t k oh » 1 ntci np- 

peiiarue vwith the filacer (^ t tj i i eft)^ th 11 
wiih rfu pr< thonotar ’( s 

A 1 I the f I 1 r. D, by G II wh i d i tted hv Plea r^'infamy 
t’)t court if our l^ord th KLi ' h *'<, ^odei iJ ft r OuarJ jn. 

th f i i u D. u h ^ IS 11 1 kr tf t r rv ni ^ 

yiHiSj e m s and deft iics tl t v itt>» • 

vvn n, L t ind fi}*', I nat he tht ^ W 1 lire 

t)f int mak the laid i^vcr^l ^ i i i u j u 1 - 

n^wings in '^he fiid declara 1 in n 1 , \ ^ up 1 r 

t »e ^ It of twenty one ycar«., 1 1 i , t t 1 if 

unetven ^tars, and no n ou ti v t, ct ti 
ItirUaid, ^ L ind thi» hr is r id^ ♦ > \ e^ /) wl ere- 
to tj w ti ifj I* II • 

ll n infint appear and plt^-d Iv '’ttorn'’\, and mnfin» appears 
phini fi finu It our, he miv in vie tion time ippiy ^ by 
-0 1 ) i ' - ( x a fumm jns ( .1 in ( rm lor t rnlt ), t > ^’ U 

*h \ cijf vshyihe i j) inntt fn > i a into fi»-jcL r, howiopro* 
oit ’111 t plea fet alide, and th i-iUf n ^ int n ^*^*’‘*' 

fh ! // t4 /ys Imvc a u^i i ii unttd him to 
Jtrend, or th ic f laii tifi n / bv. it i trivtomne 
( for h i.i , but thi \\ 1 „ i •) 1 te aitci tin) 

Bdtn i 4 * ”5- 

If d feiiduit do s n t d , i ly j** l an in if mf rt Jn * 
the tmiC allowed by me ml (f tlu* cut, the* ' *’by 
{diintifF miift piocurt < i * vr of m fuvie 


I iIk procel®, in 1 

t i ♦ 

I Su 

in ipf , 

111 1 that he h h 

i t t) 

. d. 

U|0 1 iVllKil 

th'* j id^e, withe uc 

\ lur t V 

r O It 

t lu n i jii , 

will make an ordu, 

‘‘ 7/ U 

t 

» t f/t r 

** VjitJ tn Jj ? ifi) fj i\ 

after 


or- 

d t ^ p ti t rf t \ 

a ft ''H 1 1 

1 »> ' 


an / enttf <?// ir • 

i y a if 

> 

-in ^ II > 1 ji- 

fJavit 1 1 the U( \ ( 

of in s 

ii 1, t n )u J III 

in ke the oidti i 

it wU 1 

ih l 

* ^ n IJ 1 IS 


ii.^v\n u ) ajd hie t a'* if 
U c 


it 




3 infant 0 * 


Infant pi/iot'jT It is clcar that the infant plainlifF, who fucs by 
I), t KaMt- to prochdft amy^ is not liable to cofts, b^’caufe he cannot, 
cbeirtafKj, whilc limJcr diiavow the fuit ; but the procbstn 
amy is liabl'.-, iV/r. 548. Barnes 128. anJ if it appears 
to the court that he is n of (uffacient ability to pay 
the cofis, the court wdl order another, wiu) is. Sir* 
Infant lUffPfbnt J 5 nt an infiiit defendant (alrhough be nariics a 

hViAiilitVi G!;»‘atdian) is liable to colls, if the vcrdidl be againlt 
ton, inm. Dy. 104. 1 lUilJir. i8g. ^tr. 1217. 


Statute of Ihnitaticns. 

TV»r ftai'itf re- IF tlic plaintiff is a foreigner, and doth :‘*ot come 
ipcr bfgins to Min ^^3 hu^Jund \\\ tilry years, he has {lill^ fix yf-irs aftt r 
nfr a*fo his coming Efighnuu to bring his atSlIon ; and if 
UMti 1 i’c he never comes to U}:rhuid hiinhl', hi: h .s .dwavs .1 
coin»8 ijii'? this j-'.jrfit <•! action while helive** ubro. d, «:;d ib havt* his 
, * executors or adminiitraturs aftei his di.al!:. hirltl-.rft 

' v.Gra'nu’. limits, 145 . 

it was held, tha: 3 capias ad rcfpondndu?}}^ which 
was given in evidence to favc the Ihirnrc, w thouC 
an oiij/iinl, wms the iru<‘ conjniencen\t nt ot a I'lit 
in tliib couit tor per */. the or gin.i! nmfi be 

pi^.\4.n':d, lur ir i.nrr.td’ itr.Iy precedes W.?. capias. 

4'} Lciii! r v. .1 /co. v/, undg^r hluc[;h}a'^ y. 
c\^.iy bi.dy i:i \v undij that a t .// the c-rtn- 

ra* ht\ fiiLfit ^fa fiat i i .*/ !S ^',,wrl ; and iliar there no 
to h'e :.n o>iy'hi'i!^ hut in c>ih' of ont/aa fy; 

V and tiiac the court auvavs ir.tep.vis t.iai an oiiyiaat 

)■ n- r- lyil nly irfu -J, v'bcieupon the capi.i, is L’liJiinJ- 
* i i that a capi^.s n. tins, i.nd all orli;. italntcs of 

1 mirations, is fail:' -.t evidence id an rjjj^Mnal. 

2 }LcJ:.R.P r;. 

i>n’» r't An ati.n hn-v k.t oi sid’viIi»or f^icJ ont, retiirnahlc 
P n in 1 lu d.ix s ot *:ie pu« ilicHiion, vvr.s leplitd to the 

illVrjr/'fun/ ft-ituri of Ijjiiir.'ilions ; upon dcniuirer, it was held, 
:{ rt-y, iiL tj ihut it was not a nullity, ba: merely informal, which 
. i«ie I'atutc. court OH appiicf.dou v./ould have an, ended ; and 
that a fuit actually begun, how'cvcr iiilormal or ir- 
I regular. 



Statute of Ifmttationist, 

regular, is fufficient to flop the ftatute of limitation. 

Judi^ment for plaintiff', 2 Black. Rep. 1132. Lead* 
better v. Mar Hand 

It is laid down in all the books, that an original 
mu(} be fued out, bur the denominations of the cafes 
above dated have fhewn other wife, therefore fuc 
our .1 common capias^ and get it figned and fealed as 
lifi?!, then leave it at the dicriff’s office for a return 
of 71 '}}! cjl inventus ; which being done, apply to the 
prof lionotarlcs clerk fur a roll, and eniei thereon 
thii*'' : 

Jur'lnid^ (il.) The Lord the King hath fent to Entry of a ci- 
his fherld'* London his wnt clofcd in thefe words: 
to wit, (icorge the'rhird, bV. (to the end of thear- 
piiis and iilacer’s name) ; then fay. At which day 
came here the aforefaid ; the plaintsff' in his pro- 
per per -on, arul the fn< riff's, to wit, Sir Ro/^ert Tay- 
lor^ KniLiht, tjnd Benjamin Cole^ Efcjuire, fherifFs of 
the i.iki City, returned, that the aforelaid L. D. was 
not found in thf ir bailiwick, and the faid 6'. did 
nor come. 'I'akc the roll to the prothonotaries office, 
and doi. ket it, and pay 2r. 5 file the with the 

cuflos hyrotuiUy p<iy /\d. 

An ati.tchnuiit ol privilege is in the nature of an Attichmentin 
original writ, and when replied to, in order to fave 3”^' 

rhe ffatuie, it is fufficsent to Ihcw the tefte thereof, vvhln replied to, 
w'lilvjiit any continuances, to the time of the decla- it i> iuiHcient to 
ration, i iVih. 167. in Error from C. P. Style ^‘^wihcteftc. 
4.1. but ii a Icit, or a cLmfum fregit be leplied, it mult 
be (liewii that it was continued properly to make the 
foundation of the fuit, Ccirth, 2J4* ; and of that 
opinion was the court. 


5^1 


SiitisfaClicn. 

JN tmn^ 3pp]y to the clerk of the trea fury if Satisfaaioii bow 
your roll is filed and judgment complete, for tKe 
roll, who will take fame into court, and the fecond- 
ary will enter fatisfaflion thcieon, pay is, /></• hun- 
dred for the poor’s box, 2s, to the prothonotary, and 
jj. to the fccondary. 


O 0 4. 


Ls 



J<?8 

In vacation « 


Th? n I'c '■'f 
t;!c ui>;cr.. 


tfow to proccci] 

if no tenant in 
potlcllioii 
rept undi’r ilie 
4 Gto. 2.) 


In vacatior?^ the plaintiff nuift execute a warrant 
of attorney to two atrornies of the coujt, for that 
purpofej ap[)Iy to the clerk of the juJgrnentj , who 
ivill prepare .'‘iv.i utSdiJ vvith the attonicy be- 

fore a judge, who fjg’ji ft j then the t.k*rk of the 
judgmcfits will enter tuti.Jjifiion on the .md he 
takes for all the (re-, 5/. 7J. S//. J]ut it' tlu* 
ment be above ten ycarb flandii^g, Iv- wjll ta^e 5/. 
more as an t'xtin fee due to iIk c]::]k of the treaf jry* 


6jeitment* 

i». an ijivcntion by the rciirfj 
X (though j ;,n* the advancement of 

jullice, and to fo f'v t*ic p.'.’tie'. ro co to ir.al npon 
the incri:'^, withoijt iieuig tmf^ngL'd m the nicety of 
pleading (ui eolu'i fide. 

The plaintiff-nJ ckf' inlant are, in t'ue firfl in- 
ftance, merely n()!ni;\i], ^cLue there is a innutt in pof~ 
(rjjivi^ and the //y'/r/M;f flie/^/:/.'/2r.^/'.md iL- *nri\t in 
jSiJi'JpsK^ arc nibitanciiiily and in truth the puities to 
tlic I’uit. 

The great advantage of tins fiJfilious mode if, 
that bcinji; undci the controu! of the court, it may'' 
be fo inodt Ijwvl as toanf’werin the beff manner eveiy 
end of julficc and cojI venience, 

, If there be no adujl t- nant or occupier 0.^ rhe 
lands (except in tie cafe cflanciiord and tenant^ where 
the lt2>jdlcrd has a rii^ht of re-entry as upon a Uufe^ where 
hdf a year s rent is left unpaid) ^ the mode ot procied- 
will be hy le.ilin,* i k'«ilc on file premifes ; and it 
.'I ilr'f ncceiiary that the claimant tlo take poffefJiuii 
(A the lands, by a formal entry thereon, to 

jn’ipjvvcr him to conft.tutc a le flee for years; and 
Lfijig in poir lii a of r • /oil, he, there on the land, 

( eah-. md delivers a leafe for years to fuch leffee, and 
laving thus given him entry, leaves him in poJkf- 
fflion of the premifes. Tins lefUe is to /fay upon 
the land, till the prior tenant, or he who had the 

pre* 



€ic{fmcnt» 

(jisvions pofTeflion, t-ntcrs therton afrefh, and oufts 
liim, or riil '»'n c' other pci ion (either by accident or 
:itrrtiiv. ^.le hai J ) romts upon the land, and -- 
turns hji- oni, or ejedfs hiri). Foi this injuiy the 
leliee ' to iiij> adtion of ejedtn^eiu againil the 

tenant, or the cilual ejector, v/ hi '-'ll “ever it was that 
ouHc-i hnD, to 'ec(.v^;r back his term and d.imsgcs. 

ivii jiuhin^ -7^. to lit the peifon claimintr tnJe to 
the [Mcino*.:', he may, it he pleaUs, fi^n the follow- 
ing I t.'f « f uitorney to isi'ot wer D, to execute a 
ka i !■; li.‘o iiami , ol the preiii.tcs in quellion, to • 

iV. F. Wiiuh done upon the premiks, D. ami 
F- F\ beiiLt iner^on, then Z) alter havMig exc- 
euf.d the Ic.iie to E. F, leaves him in pofftllion of 
the premiles, who is turned r)»it by (Z // to whom, 
whili^ 071 the premifes, E* delivers a declaration in 
eiedliiicnt. 

K fO'W ull men hy ihefc frefenU^ that I A. B. of, Uc* The frim ofii.e 
pentkman, have made, ordained, conftituied, and o? 
appoiiiUd, and by thefe prefents do make, ordain, ^ * "* 

con Hi til e, and appoint C. D, of, hoiier, to be 
my tine and lawful attorney, for me, and in my 
liame, to enter into and take poilcirii.i) of a ct rt.iin 
iiui‘u ipe !.ao in the tenure or occupation of G\ F, 

:‘nd 7. /-/. /ifuatc and being in the parifh ol, Lc, in 
county ot Oxfjrci^ but now untenanted, ami 
aik r ihr i - d D, n.irh taken poflWIion theieof, for 
i M., ai.d. n my name, and as my adl and di ed, to 
j, ',n, k*..', .snd execute a ieafe of the faid premises, 
vvit.i the ppurtcnanccs, unto E, F. of the panfii of, 
lO.iLlt^r, to /;<?/*/ the fame unto the faid E. F, 
hiS e\tCL'n;rs, 'ddniiiiillratnrs, and affigns, from the 
■Jay of laft pad, befoie the date 

hereof. To; the term of fiveyeais, at the y^’arly rent 
1 f a ptjipu tom (if ]av\tuily demanded), fiibjc£t to 
a piovifo, to make vufd the fame on payment by 
me of ih: fuin of fixpencc to the faid E* F. In 
^\itnek, i.;V. 

SciJicd and delivered^ &c. 

^Ihh in.h'it^re made, Uc. bclw'ccn A. B, of, The Icaft, 
guulernan. of the one part, and F. of, of 
^ the 




€je8mcnt* 

the other part, witneffeth, That the fjld A. B, for 
and in confideration of the Aim of y. of lawful mo- 
' ncy of Great Britain^ to him in hand paid by the 
faid £. F. at and before the fealing and delivery of 
thefe prefents, the receipt whereof the faid A, B* 
doth hereby acknowledge, hath demifed, granted 
and to farm let, and by thefe prcfencs chib demife, 
grant, and to farm let, unto the A'id E. his exe- 
cutors and adminittrators, all that meffuage, ^V. 
fitiiate and being in the pariOi of isi the 

, county of Oxford y late in the poircilion of^. K bnt 

now iirucnanted, to have and to hold Aii J mef- 
fuage and preiniAs hereby demifed, wiih the appur- 
tenances, from the day of laft pal>, 

before the date hereof, for and diirincr, and unto t!ie 
full end and term of live years, fiom thcncc next en- 
Aiine^ ^nid fully to be complete and ended, yiclJifig 
paying therefore yearly, and cveiy vc -rtbiiin.j 
the f.od term, unto the faid A. B, or his aligns, the 
rent of one pepper-Coin, if I-iwfully demanded, at 
the fvdft day of 

Provided always, and upon this condition, that if 
the faid A* B. fhall at any time or rimes beif ^ftcr 
tender, or caufe to be tendered unto the faid E, ?\ 
hiS cxeciitois or adminilhators, the fum of bd* ih.it 
then this prcl'ent indcnniie lhali be \oid, and ol 
none tffedl (any thing herein crur nned to the con- 
trary in any wife notwitbii-indinir). In witnef; 
^ whereof the parties herero have inLcrcIiangcably At 

their hands and feais the day and year Arfl above 
written. 

Sealed and vh/Iivercd as the acl and deed of the 
above nan (.d A, fL by C\ D, of in 

tile county of hofier, by virtue of a 

ic::cr of attorney to him for that purpofe 
made by faid A. B. bearing date the 
duy of inAanr, being firft 

duly ftamped in the prefence of 

If there be no letter of attorney made, then the 
o\\ ncr of :he land muft go upon it before the eflbign- 

day 
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day of the term, nnd there f’al and deliver a leafc to 
a fritnd of his as tenant, and at the fame time, de- 
liver him pefic/hon of the premiTcs. This being 
done, get another perfon (a friend) to go upon the 
premifes, and turn out the tenant, by thrufting him 
oif the prcmilVs, and afterwards let luch ejeftor re- 
main on the premifes iind vvhilft he continues there, 
ferve him with a (l'.c!.if:'tion in ejedlment, in which 
n:akf the tenant^ the plaintiff y the lancVordy the 
•’nd the adiiai ejettory tlie (hfendanty and dcclaie on 
the th;iiii(c in the Icafe, and wiiie a notice at the 
• uot of the declaration, to appear and plead as here- 
aher. 

'I'he^ Icafo to try the title muft be well made, 
fealcti, niui i!t liveved, as other Icafes and deeds are 
dx)!i'‘. 'f'ho leal'* ;4nd entry may be made by the 
n irty leiloi himielf, if he be of foil age, and not a 
leijic cov ;rr, or by his rJttorncy by a letter of attor- 
ney, wh' It in the h fil>r may feai and fign the Jeafe, 
and ic.il and dt liver :he letter oTattornev at one and 
the fame tim:* to fomc tiientl of his; and in this let- 
ter ol attorney he muff recite the leafc, and give the 
attoriu'v pf)\vcr to t liter into the land, and there to 
li.e Icale of li.e l.jUe as his» uVed, and then 
ih: att • nuifl doit in fuch loit ns the Icflbr him- 
fb'f oiJLiht to do it; and he muft not deliver it till 
he come in ilic Lind. I'hc le.ifo muft be delivered 
ti;c l.inJ ; tor if the leflor feai and deliver the 
Ie.iie before he ij.uh made his entiy upon the land, 
it IS vt)(d. ConipL yfitorneyy 179, 180. 

A’. B* The Jeafe being mad(', the cwv.cr of the 
land gr)es witli fuch his friend to the manor or chief 
h m.'Cj or ihinds within tne door, or to the land, 
where no h mf'e is, where he feals and delivers it to 
his friendy and raking the ring, or any part of the 
door in his hand, delivers the Jeafe, mentioning the 
hv’ule and lands, with the* appurtenances which arc 
contained in the ieafe, to his fiiend the hjfe. 

There is a (Jiveifity between livery of Jcifm of 
landy and the dtUvery of a deed\ for if a man deliver 
a deed without laying any thing, it is a good deli- 
9 very ; 
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very ; but to a livery of fcifin of lands, words arc 
neccflary, as t.ilcing in his hand the deed, and the 
ring of the <h*oi* (if it he of an or a turf or 

twig (if it he of laml)^ and ihi. hj'ilr* laying his 
band on it, the ieflor lays to hjm, “ Here I deliver 
to ycu jeifu: of ihi^ hovfcy or of ibis in the 

najne of all the land contunicu in fhii a’eiJy rtccordihy^ 
“ to the fof/n end eff'.'l oj the If \otj cantn.-r 

come into ths hojic:, yon may de’iver thr Icafe 
upon the larid?, in the name oi the houle .md land 
contained in the Jcail*. 

Where it cannot he proved that t:*c h li' e, af'rr 
the leafe made, did enter and was this 

a<5lion will not be naaintainalilc ; aniJ therefore it 
is iKCcflary to fay foineihing of tiu; entry of tlie 
leiit'c, 

.tft. He niuft make fuch fiii entry as to n:ahi t 
pnfieiiion ; for he cannot he ijected on { the pol- 
feihon of that whtTcin by lav/ iic never v/as, 

cnl, Fiis pidlcdion muft continue; !.»• it open 
lealing of the le.tle, and the cif.liverv fn' it to the 
leirec upon the p^erniles, the lellor L\i him upon 
the ho'ji." and land, and that ho h'* ou I or come 
away, and another enter, wli'‘rhcr be a con- 
tinuance of the fame tv’nant in pfdxIf:h;M, or the en- 
try of a Itranger, hcic his pofllflion is o. coniiniscd, 
and any of triofc parties <jeCioi5. 

For the cjc'Slois take tiocj ; 

The eiurv of a man upon :he !:ir,d after tiie 
leafe fcaled, or the putting in the bealt upon the 
IS an ejeefnent. 

coiiiinaaiiec of me fame tenant in pofti ;Tion 
thill 'V. s in the time of ihv Icaling of the lealc, u 
an ^'j.i.lion, an<l the tenant ..n ejector. 

Where a Icii'c s rnade fo iiy the rit:*:, ami the 
fervams of the foruier polhdior enter with mtir 
mafia ’s carts to do the.r uimoff, and the action is 
brought luoiinft the mailer, it is mainfainahle, 
without proof of the n)aftcr\s conunandment for this 
critiy. CofnpL Attorn, and Solkitory itio. 
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The declaration is the fame as others, only iri- 
ftcad of John Doe and Richard Roe^ the plaintiff and 
defendant are, in this cafe, the real perfons ; as for 
in fiance, E. F> the lellee of the premifes, will be 


fkiint\jf\ and G. ti, the defendant ; A. B. will be 
the leflbr of the plaintiff; and inftcad of the com- 


mon notice at the end, put this : 


DeclaratioA* 


Mr. G. //. 

Take notice, that unlefs you appear in his Ma- 
jefty^s court of Common Bench, at fVeJbiiinJierj 
within the firft days of Trinity r^r/Tz, at Ifintliccounir^^ 
the fuit of the above named plaintiff, E, F, and *^‘6*^*^ •• 

plead to this declaration in ejeflment, judgment 
will be thereon entered againft you by default. 

Yours, &c. C. F. 


After fervice, there need no affidavit of thefe 
fails or of fcrvicc, nor any motion for judgment ; 
blit on the Hifl dr.y of term give a rule tt) plead, as 
in common cafti, and at the expiration, if no apr 
pearance and plea, fign judgment. 

N. F, This is more roncife than, and different 
from, the King's BMich practice, as that Court re- 
quires an affidavit of all the fafts, and motion. 

Where there is a tenant in pi.ffcffion, no aSual Where tl'crc Is 
leafe is made, entry or ouHcr by the defendant, but » P^“ 
all are merely ideal, for the foie purpofe of trying ,5 
the title; tlierefore, in order to proceed againft him, 
prepare a declaration, ijigrofs it on a treble penny 
Itampt p?-per, the copy of which (upon ftamp), you 
ierve the ttnanc with ; if there aic more than one, 
each Teuaiil uni ft be ferved with a copy ; but if the 
man is not at home, liis wife will do. 2 F*Vvi. Rep» 
boo. Battles 178. 19 2 Ik us, 26 j. it the tc- 

ii.ir.t hinnclt be iervtd, it ncid not he on the pre- 
mifes ; but other wife if the viilo be ferveJ. Datnes 
*90. 19/. 

It may be ferved on the tenant's father, fon. May L: iVrvra 
daughter, fifter, or fcrvanc, on the premifts, pro- 

viued 
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Abfcon*ling tc- 
DanC9> &c. 


In ficflnients In 

jl’iiiitlufev and 
hoKihn, tb'.' te- 
nants to b*: I U 
witeii tJ j'l 'tar. 


“Motion for 
judgmenf, v\hen 
to be iTjade. 


What U good 

leivi.Ct 


vided the tenant acknowledges the receipt thereof, 
which muft be contained in the affidavit. Barnes 
176. At the time of fervice, read over or explain 
the notice at the foot thereof. 

If the tenant abfeonds, or keeps out of the way, 
to avoid being ferved, it is ufual to ferve a de- 
claration on <omc perfon refiJing at his houfe, or 
if that cannot be done, to affix the fame on his 
door, and then, upon an affidavit of the circiini- 
ftancci, to move the court for a luic, why fuch 
fcrvicc fhouM not be deemed fuffic ienr ; and 
the court will piefcribe the mode of llrving the 
rule, which is .cneraliy ir.adt* ahfolutc on an affida- 
vit of the fcrvicc. Jiarnes i8d. igo. 

By Mile T. 32 2. “ It is ordered, That 

** the plainlifts or their attomies, or the parties 
which caufe cc'-laiaiions to he delivered in 
ejediTifnt, in the counly of Muidkje^i and Londo):^ 
“ upon fuch delivery thcicof, Ihall tel! the tenants 
in poircffiwn of the tenements in qucftioii relpec- 
tivcly, that they arc to appear by an attorney of 
“ thi ' court, in defence of the title thcrct'f, in the 
“ beginniu'^ of the t<-im next after the delivery of 
** fuch declaration. And it is further ordered^ I hat 
the aiorrfaid pl.iintifi^, f./r the luiuic, dull take 
nothing by morion made in this couit for judg- 
mere againft the cafual c.-jc6ior for default of 
“ appearance, unlefs fuch n otion he made within 
one week next differ the //;// d,iy of every Allchnel- 
mas ic^m^ and evci'y Enjier term^ and within four 
‘‘ days next after the jirji day of Hilary term^ and of 
everv Trinity 

N. }j, 'rius Jo.s not extend to ejecln.cnfs whcie 
the pjlft’ffion Is there the motion may be 

made a?iy day in Barnes 172. or on Stat, 

4 Geo, 2. 

fVyOj Vilaiin^ to tht j^rvlr of declarations m ejeui» 
mint , aiid the court’s proceeding thereon. 

Sojeant Ketilehy moved, upon an affidavit of ten- 
dering the declaration to Jane Reynolds^ widowy 

which 
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which fte refufing to accept, it was left on the 
flo'jr in her prefence j and {he retiring into a par- 
lour, and {hutting the door, the pci Ton ferving read 
the fubfeription aloud, fo as {}*c might hear it, 
which was held fuIHcicnt. Barnes 185. 

The tenant in poflcflion iecrcting nimfelf in the 
houfe, fo that he could not be perfonally ferved 
with a declaration in cjLflmcnt, a iu!e was made to 
{hew caufc why fervice of it on the fervant at 
the houfe {hould not be good ; the lule to be ierved 
in the lame manner. Barnes ihS. 

Declaration was delivered to tenant in pcfllfiion 
in Trinliy vacathuy with notice to appear in Hilary 
term then next ; tenant, in Michaelmas between, 
entred an appearance^ but proceeded no furtlitr ; 
and four days after Hilary tenn, plainufr finding no 
appearance, no common rule entred into, (;r plea, 

{i j^ned judgment : tenant moved to fet afide judg- 
ment, but it was held to be regular ; but as the 
title had not been tried, it was fet aiide on payment 
of cofts, entring appearance ol the prcpei teiin, and 
into the common rule. Barnes 250. 

On affidavii, that one of lac tenants was a luna- The like role 
tick; that one C, lives with, cianfadb her biifincfs, fer- 

and has the file conduct of her per- J" 

foil, but v/ouid not permit deposicnt to have arcefi thcc r. of a 
to her with the declaration in cjcChaent ; ’whereupon 
it was dcliveied toC. rule !h,.t ihe and both Ihcw 
caufe why this fervice fiiouid not be g'.)oJ, end fer- 


vicc of this lulc on him be dcvuTud goed leivlec. 

Barnes 190, J91. ‘ 

On aifidavit, that tenant in pofleflion fccrcted ..i^e ruleon 
himfclf, to prewnt his bcin,', ferved v/ith rje<£tmei:t, il»c <crv.-t!ci 


and could not ferve it, thouy'i 
had been nltd ; and ihi: the t; 


I'cnuent i-.ndeavours 
had been 


s 

''nant 

wreted 


dciivcicd to hij daugluvr (who i'cpt hu houfe, be- Uinifclr, 


ing a public hoisfe) ; and that ihe v-'as acquainted 


with the contents of the fiibiVr.ptU^n ; a rule was 


made, for the tenant to ;);a w e lu fc why (uch for- 
mer lervice {hould not be d^eund -ood fervicc ; the 


rule to be furved op tiie daughter at the houie. 
Barnes 192, 


Service 
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Service on Service on the churchwardens and overfeers of 

an<I*^ove'rr.T”^ parilh, who rented in hoiife for harb<;uring 
vho rcMted a fome of the pari(h poor, and did nor other wile oc- 
Pcwv-houic, iuJdcupy the houfe, than by placing the poor in it, 

' deemed fufficieiit. Barnss iSr. 

When to be It is to be {civecl before ihe effhip^u xioy of e^)ery 
ferred. London or Middlefex)^ or he is not 

bound to plead til! the next teini, airer fcrvice : and 
in the country, ir miifi t>e ferved hefoyp. the efk'ipn 
day oi Hilary or trinity term^ or he n^ f bound 
to plead, f{j as to go to trial at tlie alfizcs ; but the 
dijivery on a Sunday^ or ejfoign day of that term 
wherein defendant is lo appe ir, will not do. 

If a country ejectment is frrved on ihj tenant to 
appear in MLhaplTnas or Eajlcr term, the piaintifF 
muft make hia motion for judgment in that term he 
has made the notice foi his appearanev., of he can 
have no rule for judv.men . 

W'hentomake If the premifes be ill Lor.im or Middle fc':^ the 
tne noiue cuap- be made to app-. ai ‘.he fir /} day of the 
next term fervice \ for it m^de /wr/W/v, the tc* 
nant in poffeflion has the whok trrm to appear in ; 
but if the tenements lie in any *Hhtr county, the 
notice muft be to appear as or the ftext term ge- 
nerally. 

When notice to Where thc tenant holds the premifes of the leflor of 
quit requi/ite, ^he plaintiff, it is fometimcs n<.cifl'ary to give him na- 
aad %vhen not. polTcflion, in order to maintain ah ejedt* 

inent. Here we may obferve, that dcmifes, v.^hcrc 
no certain term is mentioned, arc held to be lenan- 
cies from year to year ^ which neither paay can de- 
termine, without rcafonable notice to the other. 
I'his notice is, in counties, fix inrnthi pre- 

ceding that part cf tie year when the u nancy 
commenced ; and therL'‘r,re it hath been hiddtn, 
iLat half a year’, notice to quit pofT lli ui muft be 
given to fuch tenant, before the I and lord can main- 
tain an cj* :-linent, unieis ».ic tenant has attorned to 
Ibme otl»;.r perlon, or don fome adl oifclaiming ta 
hold as reiuncs, in which cafe tio notice is necef- 
fary. And the lame law will apply to the executor 
fuch a tenant. Vide B^dcL C<mu 2* v. 147- 

3 inis. 






2 U'lh. 25. But after the expiration of a leafe for 
a certain term, the tenant continuing in pofteiTion 
is deemed a trefpafler ; and therefore an ejedlment, 
which is an aftion of trefpafs, may be brought 
without any notice to quit: fo a mortgagee need 
nor give any notice to quit, if he only mean to gee 
into the receipt of the rents and profits, even 
thoughthe mortgage be fubfequent to the leafe ; but 
in fuch cafe, he will not be fuffered to turn the te- 
nant out of pofleflion. Il'hlte Ex-dem WuaiUy 
liawkins, M, 1 4 Geo, 3 . DougL Rfp. 25 * 

On a motion for a new trial in ejedtmeni, the! fire ycu fo 
cafe turned on the fufficiency of the notice tp quit, 
which was as follows : “ 1 dnjire you to quit the pof^ 

Lady-day of\ &c. held good uotjce. 

** upon double rent for the fame. Vcrdi£l for plain- 
tiff*. It was contended on the part of the defend- 
ant, that the notice was conditional, and that it 
was therefore optional in the defendant either to 
quit, or keep poflllfion on the payment of doubly 
rent. Loul MamfeUi faid, if clearly means to re- 
fer to the ffatuie, although the penalty given by 
the ftatute is not double rent, but double the yearly 
value, which is moie favourable to landlords, for 


double rent would be no penalty on the expiration 
of fomc leafe:. The additional words only prove 
the land lord’s anxiety to get iftto pofleffion. It is 
an emphatical way of cniorcing the notice, and 
fhewing the tenant that he is in earned, by inform- 
ing him of the legal confequence, if he held over. 

Doe V, JackJon and others^ Dougl. Rep. 167. 

It has not been doubted of late years, that half a HalfaymrSnca 
year’s notice to quit pofleffion muff be given to a 
tenant at will, before the end of which time an laym, 
ejediment will not lie to turn him out of the farm. 

fame law was held in the cafe of an executor 
of a tenant at will. Parker v. ConJlahU. 3 JViis% 

25. per Wilmoth C. 7. 

And fuch half year’s notice- ought to end the day Whsn fuch co« 
of the entry made by the defendant. 

Pp Bjr”'** 
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'Cuftom ofLcn* 
dan. 


Tenant at all 
cvencs for a 
year, if above 
401. 


Declarati-^n In 


CMment. 

By the cuflom of Ldndofi, if the premifes affi 
above the yearly rent of 40J. half a year’s notice 
muft be given to quit; if under 40J. a quarter’s 
notice. 2 S!/i 20; 

1 believe it is now fettled, that if a man enters 
a houfe in any place as a tenant at will, half a 
3'ear’s notice muft be given him to quit, which is 
to expire the day he entred j therefore he is a yearly 
tenant at all events. 

Londm^ (fl'.) Richard Roe^ late of London^ yeoman, 
attached to anfwcr ^i^hn Doe in a plea, wherefore 
with force and arms, i^c, he entred into five rnef- 
To be injyrofrr j fuage®*# 31 ^^ One acfc of land, with the appiirte- 
oa aitPuoi;r.ny iianccs, ill thc parifli of Salf t Dunftan in the TVeJf^ 
ftampt paj»er. the faid city, which ych/i ^ikhorpe demifed to the 
faid John Doe^ for a term which is not yet expired, 
and cjcdlcd him from his faid farm, and other 
wrongs to him did, to the great damage of thc faid 
%/;;/ Doej and againft thc peace of our fovcrcigii 
^vord the now King ; and wlHTCupon the faid John 
Dot'y by yf. G. bis attorney, complains, For that 
whereat the faid John Sibthorpe^ on thc 2d day of 
Jprily in the twenty* fecond year of the reign of bis 
faid Majefty, at the parifh aforefaid, in the county 
aforefaid, had demifed to the faid ^ohn Doe the faid 
tenerrents, with thc appurtenances, To ha^)€ and to 
hold the faid tenements, with the appurtenances, to 
the faid 'yohn Doe and his afiigns;, from the ift day 
of April then Jaft paft, to the full end and term 
of five years from thence next enfuing, and fully 
to be complete and ended ; by virtue of which 
f.iid demife, the faui yahn Dee ciwtrcd into the fiid 
:v;neiTicnts, v/ith the appuitcnanr^s, and was pol- 
fciTed thtreor^ and the faid ^jh-i Doe being fo 
pofleflcd ihc!ev>f, th ? laid Ri/jjard Roe after ..rus, 
tu wit, on tiu- faid 2d Jay of Aprils i-i thc twenty- 
feceiiJ yctir afoiefaid, with I'oice and arms (that is 
to fiyj, with (words, ftaves, and knives, entered 
into the faid tenemnits, with thc appurtenances, 
which the I'afd 'J'fhn Sibthorpe cK:miUd to thc faid 
yohn Doe, in rtunner aforefaid, for thj term afore- 
laicL vvh.ch is rot vet expired, and eicdeJ the 
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faid Jthn Doe out oF his faiJ farm, and other 
Wrongs, £sV. to the grievous damage, tfc. and 
againft the peace, isfc , ; whereupon the faid yebn ^ 

Doe faiih, that he is injured, and hath damage to 
the value of iol, and theieupon he brings fuit, 

Mr, r. G. I am informed that you arc in pof- Not ec, 
feflion of, or claim title to the piemifis in this 
declaiatioji of ejectment mentioned, or to f )mc part 
thereof ; and I beiiio; fued in this adiion as a ca- 
fiial ejedtor, and having no claim or title to the 
fame preintfVs, do advite you to appear, the'* firft* if in tha 
day of ne>t TrinUy term, in his Majefty’s court 
Common Bench at U^ejlminjiiry by fume ''tftorney 
of that court, and then and there, by rule of the 
fame, court, to caufe yourfelf to be in?.de defend- 
ant in my (lead, otherwife I flndl fufFtr ji;dgincrit 
therein to be entered againft me, and you will be 
turned out of pofisjllion. 

Your loving friend, Rickard Roe. 

Ejedtment lies of a kitchen, Noy lOQ. A bed- 
chatnbi^r or loiiging-room, by the name oi or-c room, 
being in inch a Imufc, m the middle flnry of the 
faid lioufc, .'Old it lies of 07 ie too?n oniv. 3 Leon. 

^10, So of a l.ti'ile called by the uame n.f the Three 
Kings in J Sir, ' 95.; of an apple lolt or ftore- 
houlo. ('ro. Eh\. 85.1. Cro. C ar. 614. i Le\^. 58. 

If it beof I reeiory, lay, Hccnticd into the reetory Rrilorj*. 
of the paiifh chuich of 0 , in the county of C. j and 
alfo into two nu*n’imgis, ten barns, ten oiit-honfes, 
ten gardt'ns, ten orchards, fifty acres of arj.blc 
land, fifty acres of meadow land, fifty acres of paf- 
tiire lainl, and lifiy acres of other land, v"i»h tiic 
appurtenancer, fiiuate and being in the faid pari/h 
of 0 . in the county of C, aforefaid ; and alfo into 
ail and fingular the tithes of corn, grain, hay, w'ood, 
graf-^i wool, jambs, and calves, ariling, growing, 
renewing, increafing and happening, within the faid 
parifli of O. and within the bounds, limits, and 
titheable places of the (aid re£tory. 


If 
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Vicarage. 


M;»nor. 


Declaration o” . 
lionble dcmiic* 


<fi!ie8ment. 

If of a vicarage ; he entred into three mefluage^^ 
three barns, three fiables, three orchards, three 
gardens, two hundred acres of land, two hundred 
acres of paflure land, two hundred acres of meadow 
land, and two hundred acres of arable land, with 
the appurtenances, Atuate and being in the parifli 
of /. in the faid county ; and alfo into all the 
tithes of corn, grain, hay, grafs, wool, lambs, po- 
tatoes, parfnips, turnips, and carrots, growing, re- 
newing, and happening within the limits and tithe- 
able places of the vicarage or parifli-church of /. in 
the faid county. 

In aji eje£lment for a rcSioryor vicarage, you muft 
fhew a demife to be made by deed, though no leafe 
is aftually made, as thus ; For that whereas the 
faid John Beech^ on the ad day of February, in the 
year of our Lord 1783, at the parifh aforefaid, in 
the county aforefaid, by his indenture fcaled with 
his feal, and to the court of our Lord the King now 
here (hewn, bearing date the day and year aforefaid, 
had demiled, tfr. 

If it be of a manor, the defeription of the pre- 
mifes are thus : Entred into the manor of F. in the 
** faid county, with the rights, members, and appur- 
** tenances thereunto belonging, and into fifty mejfitages, 
fifty cottages, ffty barns, fifty Jiahles, two mills, fif- 
ty gardens, fifty orchards, three thoiifand acres of 
pajlure, three thoufand acres of meadoiv, one thoufand 
** acres of vjood, five hundred acres of mar fh land, five 
hundred acres of furze and heath, and common of 
pajlure for all manner of cattle, with the appurtenan- 
“ ces, in the parijh rf F. in the faid county,^* 
Stafiordfijire, ((TJ Richard Roc, late of 
in the county aforefaid, yeoman, was attached to 
anfwer John Doe, in a pica, wherefore, with force 
and arm««, he entered into one mefl’uage, one or- 
chanl, one garden, ieventy acres of land, ieventy 
acres of pafture, and fcveniy acres of meadow, with 
the appurtenances in the parilh ot F. in the faid 
county, which J. G. demifed to the fiid John Doe, 
for a term of yearj which is not yet expired 5 And 
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^Ifo, whercfon?, with force and arms, he entrcd into 
one other meffuage, one other orchard, one other 
garden, (as before) with the appurtenances in 
the parith of F, in the faiJ county ; which T, P. 
demifed to the faid yohn Doe^ for a term which is 
not yet expired, and cjefled him from his faid feveral 
farms, and other wrongs to him then and there did, 
to the great damage of the faid yohn Doe^ and 
againft the peace of our Lord the now King ; and 
whereupon the faid "John Doty by y. AT. his attor- 
ney, complains, That whereas^ the faid J. G, on the 
13th day of February^ in the year of our Lord 
1782, at the parifli of F aforefaid, in the county 
aforefaid, had demifed to the faid John Doe^ the 
faid tenements firft above mentioned, with the ap- 
purtenances, To have and to holdy the faid tene- 
ments firft above-mentioned, with the appurtenan- 
ces, to the faid John Doe^ and bis affigns, from the 
;2ih day of February then paft, for and during, and 
unto the full end and term of feven years from 
thence next enfuing, and fully to be complete and 
ended : And alfo whereas the faid T P. on the 
13th day of February^ in the year of our Lord 
1782, at the parifb of p. aforefaid, in the faid coun- 
ty, had demifed to the faid JcLrn Doe the tene* 
ments aforefaid, fecondly above mentioned, with the 
appurtenances, To have and to holdy the fame with the 
appurtenances, to the laid '^ohn Doe^ and his affigns, 
from the 12th day of February then paft, for and 
during, and unto the full end and term of feven 
years from thence next enfuing, and fully to be 
complete and ended ; By virtue of which faid feve- 
ral demifes, the faid John Doe entered into the faid 
feveral tenements, with the appuitcnances, and was 
poil'efled thereof, and being fb polTefl’ed thereof, he 
ihc fiiid Richard Roe^ afterwards, to wit, on the 
faid ijih day of February^ in the year aforefaid, 
with torce and arm*^, isfr. entered into the faid feve- 
ral tenements, with the appurtenances, in and up- 
on the pofleffion of the faid John Doe^ his faid term 
therein not being yet expired, and ejected tne laid 

PP3 
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Ho A- the prp- 

niil.-f ar-s r(j ^ a 
iriJorlLd in t: c 
ccclaraC.Oii. 


In whit county 
10 l)J ';ro light, 

Deniifp, 


yf ‘‘■fif accrues 
in IH-Str vaca- 
tion, v<i yo“ 
may jehv' r dc • 
cl-r«:t lO'i i ' i'f 


€;e8:inent 

John Dq 6 out of his faid fcveral farm», and other 
wrongs, (sV. to the gre at damage, and againft 
the peace, ; whereupon the faid John Doe fays 
he is injured, and hath fuftained damage to the 
value of \oL and therefore he brings his fuit, 

Add the notice as in the lalfr, to appear generally, 
as of the term. 

In this declaration the law requires, that the thing 
Hemandcti be lo fpecificd, that thi. flicritf n» iy cer- 
tainly know wliat to give the pnfleibon of, if plain- 
tiff Ihoidd recover, for it would be in vain, if exc- 
en'ion could not he had of ihc fper jlically dc- 

n; an Jed. o. Lord Raym 1470. 2 Sir. 908. 

S-:ch a very ex.',Ct oelr< fpciojj is not i qu^illy iieccf- 
f«irv in this action, as 111 a pnfeipe. In this action, 
iIk! plaintiff IS to (hew the lliLriff, and is to take 
fff-ffion, at his peri), of only vvhar he has title to ; 
if he takes inure rbaii he has lecovercd, the couit 
will in a lummaiy way fin it riph:. j Bwr. b'?(). 

It mult be bro ) \hf in the cuun-y where the lands 
lie, and the declaration mult ict forth the parti- 
cular parilli ; and the day of thj: demiii* niuit be laid 
af:er the inie accrued, otheivvife plaintiff will be 
iioniu'tfd, and the piaint ff niulUay the commence- 
ment of }.is fu'ppoied leale, to have been prf-cedent 
£0 the ejectment by the dcieiiJant. 1 SiJ. 8, 
2 New Abr. 171 , 

In ejectment on the dem.fc of an heir bydefeent, 
the dcniife w-s laid tnc dav his anceftor died, and 
held CO be well enough. I 4 'tls. 274. .It my ancellor 
die at five o’clock in the morning, I nuer at fix, and 
make a leafe at fevt r, it is good, IhitL 

Jf the ttiic of the ieflbr of plaintiff, nurr/e in 
Eqjler Vticatioriy yet the plaintiff may deliver hi$ 
ejcCtmeiiC ..i> of EajU> ierniy ami ih^li recovtr there- 
on, bec.iufe he makes up his ifiur, or takes judgment 
as of the next M'm, o'herwiie the ailt of the law^ 
which iuppofts the wut lued out a.s of the fiift day 
of tiujhr Urm^ befo.e a title accrued to plaintiff, 
would oc liii or injury to him, and d^lay his right ; 
fo/ a mail cjecicd out of a leafe made n term time, 

w^ould 
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wo'ilJ not complain till term was over. 2 VenU 174. 

It muft be brought within twenty years. 2i "Jac, 1. time to be 
€. 16. 432. bioughc. 

When the declaration is delivered, make affidavit How to move 
of the fervice thereof on the tenant, or his wife, and 
annex a copy of the declaration on a treble penny 
paper, and move for judgment againft the cafual 
ejc£tor, which is done by ^jiving a ferjeant lOr. td^ 
with the affidavit of fervice, who figns his name 
thereon, and gives it to one of the ft-cendaries 
with the affidavit j but firft take a copy of tiie decla- 
ration, if it be a country caufe. N. /?. It is to be 
dclivti\d by a feijjant in open court. • 


In the Common Plea’S, 

"Jolm Doe^ on the demife of P. plaintiff, 
and 

Richard Roe^ defendant. 

A. B. of in the county of AiTHavitvf ihc 

tnaketh oath and faith. That he this d‘*ponent did 
on the day of laff, perfonally ferve 

jf, B, tenant in pofleffion of the premifes, !n the 
declaration hereto annexed rntntsoned, with a iiue 
copy of the declaration, and notice thcjcunder 
written, hereto aiiiiexcd, and at the fame time 
this deponent (rc;.vl co him tne notice tnereundcr 
written), or il m*:y be, acquainted the faid y, //. 
of the intent and meaning of the laid declaration, 
and n^jtice thereunder written. 

'i'o be fworn before a judge if a town raufe, and Ref, re whom to 
a comrr.iffioiicr, if in the country, ingroUcd on a 
treble 6 d, iiampt paper. If the wife Wjs ferved, ir -.vik tct-.cd. 
then fiiv, Jlrveci 'bk\.\xy the wife cf j, B. the tenant 
in p'lllcjjlon cf the premifeSy’ Scc. 

. Affidnvit of fervice on A, £. tenant, or 6\ his What ?fHJavIt 
wife, not fufficienr, Barnes 173.; nor on the wives Tuflu.m, 
of //, B, &c. who cr one of them arc ifiianrs, Ihid. 


374, 175. But on the wife of tenant in poffeffion, 
as Ihe informed deponent, and as he verily bclleve^, 
held fufficicnt. Ibid, 194. 


If 



Motion forjudge jf tenements lie in London or Middlefix^ and 
where to be to appear the nrft day of term, you may on 

maae. that day move for judgment, or within one week after 

* Michaelmas or Rafter term^ and within four days 
Muffle made Hilary or Trinity term^ 

within that term pufiuaaC to the rule of Trin, 32 Car. 2 . ; anti thm 
wherein the tc- tenant has but four days inclnlive to appear in, 
to appear. AV-t. motiofu If ihc notice be ^rcneral, 

257- then the tenant has the whole term to appear in. 

If in the cjun- If the tcnemenis lie in aoy other county than 
London^ or Middlefex^ and the df claration i e de- 
. livercd before the eflbign day of Eafter or AiicbaeU 

ma^ term ; yet the tenant has four days after the end 
of the next ijfuable term (vrz.) Hilary or Trinity^ 
to appear ; and if in a county wheie the ail^zes are 
held b'it once a year, yet tenant has four days after 

whire’thr“(file pnyding the ajfizti, to ap- 

is, only once A pear \ and your motion will be time enough, if 
year, made the lalt day of the iffliahle tenti. 

Jf term ends If the term ends on a IP'ednefday^ you have all 
AiondiyZ'a^- to appear in; and judgnuiu cannot be 

pear. figiicd wW Tuejday aftermon. 

When judgment It cannot be iigiied until the afternoon of the fifth 
may befigned. jhe end of the term of which the decla- 

rafion is, Sayers's Rep- 303.; pay filing the affidavit 
i'l a country caufe, 2J. ; r.urule to plead is given, as 
in other cafes. 

in the tenant does not appear, and file his plea 

r?gn jujgmenc, '^'i^hin the time limited (for which fearch the plea 
bcok at the prothonotaries office)^ draw up rule for 
judgment with the fccondary, pay yj. ; enter the 
declaration as far as the names of the plaintiff' and 
defendant, upon a double 2 j, 6 d. ftampt paper ; 
make out warra^its of attorney, and file them, the 
clerk marks the judgmeiit^-paper ; then take judg* 
nicnt- paper to the prothonotaries office, pay ligning 
J 2 S* W. ; and the clerk .vill give you a roll to en- 
ter up ibe judgment. N, B. No appearance is en- 
tred with the filacer ; when this is done, you m^y 
iTi^ake out a writ of polTeffion ^ pay figning wrth 

pra^ 



prpthonotaries u. 4^. feal •jd.i pracipjg i% re« ' 
quifitc. 

It was formerly held, that a declaration in cjeft- Amending if, 
ment could not be altered or amended after once 
* iivercd, in the nioft trivial matters ; but it has Ance 
been held, that an ejeAment is a mere Afiicious ac- 
tion, and the demife mere matter of form, nor does 
it exiA ; and on application, the demi/e was order- 
ed to be amended, but this was to fave the plaintiff 
from being barred by a Ane, if he had been obliged 
to bring a pew t-je^tmrnt. 4 Burr. 2447. * S«rr. 

1 162. ; thert'fore as the demife may be altered, there « 

can be no doubt but that other parts lefs material 
may alfo be amended, the action being invented 
under the controul of the court, for advancement of 
juft ice, and merely to try the right in queftion* 
r Burr. 665. At this time what amendments may 
be made in the King\ Binch^ the like may be done 
in this court, J have no doubr, Fide Prati. Reg. 

6', /*. 16, 17. 175. 

The term an ejectment enlarged, being foJaid, 
that it had exoired twelve years before the 2£lion 
brought, on payment of colK ; a fpeciri) jury being 
ilruck, and the parties gj>nc d<jwn to the allizes be- 
fore iniftake difctivcrcd. 2 Black Rep. 94.0. per cur. 

An ejeflment is the creatute of the court, and open 
to every ecjuitahle regidtiUon fur expediting the true juf 
iice of the cafe. Ibid 

If the tenements lie in London or ALiddlefex^ and AppcdtAncein 
the notice be to appear the firjt day of term.^ tenant 
has fjur days to appear after motion j if, of the terin 
generally^ then the whoU term. 

If in the country, four days after the iffuablc term, la tlic counTy. 
t;/?. Hilary or Trinity^ or if it be in a county where 
the aftizes are but once ^ year^ then four days alter 
the endol the term next preceding the affue. It is 
laid, that the tenant cannot appear aUtr the time 
allowed by the common rule for appearing is ex* 
pired. Say. Rep, i$i.fed qu. 

The fecondary on requeft, to (hew his alphabe* 
tical paper of ejetSImencs, moved or delivered into 
R. HU. 2 Geo. 2. 


Get 



How to appear , Get a blank confent rule from the ftationcrs, pay 
fortcniijic. 2 ^ . manner, if you mean to de*- 

fcnd .for all the ptemiks nieiuioiKd in the decla- 
* , ration* 

In the Common Pleas. 

Alichaelmas Tiinr\y in the twenty* fourth year of 
the reign of King George the Third. 

Confent lulc, kfcXy to wit, yohn Doe^ on It is ordered 

the demilc of John Staples aiiainft by confent of 
ft)r four me. IfuagcJ, four barns, S, U. attorney 
four tiablcs, Inc hundred acres of ) fui thc phiimifF, 
arable land, five hundred acres of I and G, at- 
pafiurc, and twent) acres of furze I irmney for "'/ohn 
and heath. J A7.v, who claims 

title to the te- 
nements in qucftlon, that the faid Jcljn A7,v (hall be 
admitted defendant ; and that the faid [/o/jn AV.v 
fhall imm^diarf ly appear by his faid attorney, who 
f!ia!l receive a declaration, and plead tlierflo thegc- 
, neral ifl'ue this urm; and that at the trial to be had 
therton, (ha’i appear in hiS [iroper perfon, or by his 
coJinl'^'l or attorney, and confefs the leak, ( ntry, and 
oufier, of fo much of tiic tencmciub fpccifud in the 
plaintifPs declaration, as are in the pcfll fiioii of ihe 
faid defendant, or his tenants, or any perfon claim- 
ing by or nndcT his title, or that in default thereof 
judgriicnt (h-dl be thcreup.Mii entered agaiidt liic dc- 
femiant y>ivi the c.U'i:.iU jcdlor 5 but proceed- 
ings (hall be itayed agcor.it him, until default lhall 
be made in any of th" premifes ; and by the like ev.n- 
lent. It is further ordered^ That by icafon of any 
lucb default, the plsintifF fhall happen to be non- 
fuited upon the trial, the faid John Nix fhall t«kc 
no advantage thereof, but ftiall thereupon pay to the 
plaintlft', colh to be ' :xcd by the pi./thoiiotaries ; 
And It ii further ordered^ That the IclVor of the plain- 
tiff flirtll be liable to the payment of cofts to the 
faid John \ixy by the court here to b( in any man- 
ner aiioweJ or adjudged. 

By the Courts 



N.B. This is figncd by thelcflbr U. Aiiorne^ 
of the plaintiffs attorney after- forthe plaintifl'* 
wards, when he draws up the rule; A. G. Attorney 
but defendant’s attorney figns it fortheDefcnd- 
before the plea be left, Jant. 

Originally, if you defended for part of the pre- Howtodefen# 
mifes in the declaration, the while was mentioned in^^* 
the ruU^ but a note in writing was delivered^ to the 
pUintifFs attorney, what the defendant meant to injiji 
on at the ttlal ; but now you mention in the margin 
of tS~e rule, that part of the premtjes only zvhich you 
7nean to defend fcr\ anti at the end, fay, “ Pan of 
‘‘ the premifei mentioned in the declaration f and the 
rule drawn up by the fecondarics will be, that 
“ unlefs John Ni>:^ tenant in poffeffion of part of the 
“ premifc:) in queftion, fliali appear and plead toif- 
** (lie on next after the end of the term, 

let judgment be entf-i'xi r*r the againft 

the iK'W diiciula!>t Richard hoe by default ; but 
“ execution fhall .fiut lo* part of the prcmifcs 
only.iis'^a' ii. liun k*'')*** ^‘ve 

By II Geo. 1. c, 19. /. 52* Tcnjius are ob- Tenants muft 
li<yed to }J»vf *0 thei' Jandb'ru.x of a decia- r'^'c'^ucMo 

“ ration in ejt tMsncnt c# ii\*i o.o, linger pain ot 
forfeiting '.tjice \c.:r:> ift,p»'ov; ti, or r.xCk-rcnt of 
the piciniici held ny the 

'Fake your con lent, r.iif, and nl- a of genei.d if- 
fuc of Not Guilty to the ti-ac 01 die cmwiiv, w.th 
a praLipe for the appAaraive or ih<- dtih i.i.ani thus ; fj„»hg 

“ MuldLefe::^ ( 11 ) /ipppearome J'^r f^jeph AIa*, : p-c I'-ncc. 
at the (uit of 'John Doc, on th>' dtn.ife of bdvjaid 
“ Staples f he uill iign your r».!c, ai».i vriite on it 
y/pprarance enleredf p.iy i'.d, then le^tve toe 
** pica and rule at the procbonoiaries oihee, pay 
filing 

In the Common Pleas, 

Hilary term, in the twenty-fourth j^ear of the reign 
of King George the Third, 

ats. Doe on \ And the faid Ah'.v, pi:i, 

the demife of Staples, J by S,U. hi 5 attorney, conica 
and detciids the force ajtd in- 

j^*‘y 
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jury when, (jFc.wd fays, That he is not guilty of 
the trefpafs and ejedment above laid to his charge, 
in manner and form as the faid J&hn Dm hath above 
thereof complained againft him, and of this he puts 
himfelf upon the country, to'c. 

Any perfon Any perfon claiming right to the premifes in qucf- 
may"bc Court, be made a de- 

fendant with the fendanC with the tenant in pofledion, but tbe court 
tenant. never permits fuch perfon to defend alone without 

the tenant. 


Landlord !m- 
powereft' 1 3 make 
himfelf oefepd* 
ant. 


But great inconveniencies having happened by 
tenants icfufing to appear to fuch ejediments, or fuf-» 
fer their iandiords to take on them the defence there- 


of. By II Geo. 2. r. 19. “ The court may 
fufter the Undlord to make himfelf defendant, by 
joining with the tenant, in cafe he (hall appear; 
“ but if the tenant (hall refufe to appear, judg- 
“ ment fhall be figned againft the cafual ejeftor for 
“ want thereof; but if the landlord of any part of 
the land, fhall defire to appear by himfelf, 
and confent to enter into the hke rules, that tho 


“ tenant, in cafe he had appeared, ought to have 
done, then the court (hall peimit fuch landlord* 
fo to do, and order a ftay of execution upon fuch 
judgment againfi the cafual ejedior, until they 
“ fhall further order therein/* 


'I'he word landlord^ here means not every perfon 
claiming title, but a perfon who is in fome degree 
in poifeifion, as receiving rent, Barnes 193, 

194, Roe V. Doe. 

Court refufed to make a perfon who claimed title 
defendant, inffead ol ? he Jate tenant, who haJ quit- 
ted the poffcffion. Barnes 1 35. 

Motion that landlord roighc be made defendant, 
without tenant in pofl'eflion, who refufed to appear, 
denied ; but coaunou rule granted 10 add landlord tq 
tenant. Barnes 172. 

In cafes where landlord is permitted to defend 
without tenant, the reafon of judgment againi^ the 
cafual ejeilor, by S/at 2. Geo. 2. e. li,. is; That 
under it, after the end of the fuit, the plaintiff may 

obtain 
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obtain pofleffion of the premifes fued for, which 
could not do by virtue of a judgment againft a per-* 
fon out of pofleffion. Barnes 2 o 8 » 

Landlord is to enter into the common rule by con- 
fent, and he is to be confidered in all refpe^ls in the 
fame cafe as tenant in poiTeflion. Barnes 187* 

H&iv to appear for the landlord. Give brief to fer-l^erence for the 
jeant for him to move, “ That the laivdlord 
be tnade defendant with the tenant, if he appears^ 
and if the tenant does not appear^ then that he may 
appear by himfelf and enter into the common rule^ 

“ and defend his title/* Serjeant lor. 6 d. N.BfThh 
is doneby aferjeant’s hand, and there needs no affida- 
vit for the purpofe, as mentioned in the boolcs ; draw 
up the rule with the lecondaries, pay 95. 6^. copy it, 
and annex it to the plea: jddd alfo the common con- 
fent rule thereto \* in which you will infcrt “ both 
names^ if tenant appears f and file appearance and 
plea as before j if tenant does not appear ^ then only 
the landlord's name. 

Where the landlord is made defendant, the plain - tjnJior) is 
tiff muft prove the defendant's tenant in polft^ffion of 
the premifes. If^rls. *20. o-nv- deffni- 

After verdi£t againft the landlord, or if plaintiff’'*"^’* 
be nonfuiced for not confeffing, the court will*, on 
producing the on motion, make rule abfolute, 
to take out execution againft the cafual ejedlor in the 
fiift inftdncc, Barnes 18 i, 182. 183. 

The new defendant may give a rule to reply, and 
nonpros the plainiift', but can have no cofts, unlefs 
the Icflbr of the plaintiff has joined in the rule by 
confent. 2 Black, Rep. 763. 

Ho-w to proceed to triaL I'akc confent, rule, and How to proceed 
plea from the prothonotaries office, carry the rule to j*^^*^*^ ^pp^rim 

premifes^ and inferting the real defendant's name ) on 
treble td. pay for fame 9;. bd. then make up the if- 
fue, charge on the back thereof for the copy 4^. per 
fheec, and half the confent-ruie. Ingrofs fame on a 
treble \d, and deliver it to defendant’s attorney, with 
Vhc ufual notice of trial ; if be pays for the illbe, 

pro- 
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Infant IfiTi f 
nuTll Hiiinc a 
guardian. 


proceed as in other cafes; if not, then fign jui^g-. 
fnent againft the cafual eje£):or, as if no pica had 
been entered, firft drawing up the rule for judgment 
with the fccondaries. 

The form of the iffue is the fame as others, only 
fay, inftead of a plea of trcfpaft on the cafe, in a 
' pita of trefpafs and ejeBmentf and the fame time 
for notice of trial, is alfo allowed/ 

If the Icflbrof the plaintiff is an infant, after the 
plea is filed,- you may move the court, or have a 
fummons “ U Jhew caufe why further proceedings 
“ flsould not he Jlatdy until a fuff dent guardian is ap^ 
pointed for the lejfr of the plaint who will under-- 

take to pay fuch co/lsj as tnay he adjudged to hhn^ and 
** that in the mean time all proceedings be Jlaid^ till a 
** good plaint iff he named^ or fecurity to $e approved by 
the p? cthonetaries^ be given by the vifant lejjor^ for 
jeeuring cojls to the defendant^ in caje of a nonfuit or 
“ verdiif for himd* Barnes 183. In this cafe a 
guardian is appointed, as in all other cafes. 

If judgment be figned by default againft the ca- 
fual ejeftor (the landlord may move to fet it aficJe if 
the tenant has not given him the ejethnentj^ and they 
will make tenant pay the cofts, for the pc.fl* fTion 
cjfament to his tc changed where there has been no' 

•pplylofctu 'rial, nor opportunity ot trying, hde 4 Butr. 
■fide. ^997* 

Record. The. record in cjeilmcnt is made up in tl e fame 

manner as ethers, and tht p/adin isthc'famc; in the 
jurat a (ay, ‘‘ in a pica oj irefpafs and rjethnentJ^ if 
plaintiff has a verdidl, tax the cell’s as in other cafe* , 
The vili in wliu h the demiffd lands lie, though 
omitted in the decbiiation, fhall, after verdi^ for the 
plaintiff, be collcdcd from the 7////, in which the 
ejection ii’ l.»id to have been committed. 2 Black, 
jkep, 7 c 6 Fide 4 E '*r. 2224. 

In cj<cii 7 icnr, it is laid, that the court will fd- 
dom gr^sni a new trial where the verdiift is for the 
defendant, becaufe the plaintiff may bring a new 
ejc£tn;enc ; hut v/licre it is for the plaintiff, a ne- 
trial is oAen granted ; for the confe^mrnce of no 

grAnlin^ 


If judgment is 
hgned by de» 
Idultf and the 
tenant has not 
delivered the 





granting a new trial is, the alteration of the poflef- 
lion of the premifes : but as new trials were infti- 
tuted to prevent expence to the parties, and-Ajr the 
purpofe of doing complete juflice, I (hould think in 
ejcftment, as well as other cafes, a new trial ought* 
to be granted (efpecialty if that julHce has not been 
done). 

Where the plaintiff is nonfuited, by reafon of NTonfuit howto 
the defendant’s not confeffing leafe, entry, and 
oufter, the cofts are taxed on the rule by confenr, 
and judgment figned agaiall the cafual ejeitor, the ^ 
fame as if no plea had been pleaded. Banus 182. 

Where a verdift in ejedlment is for the defend- Ve,,j;.q fjr de- 
ant, or the plaintiff becomes nonfuited upon evi- 
dcnce, a ca- ja, muft be made out againft the plaui- 
tiff, and fliewed to his leffor; and the cofts mull be 
demanded of the leflbr, Bonus 182. if not paid, N. n. 
affidavit of the cofts being allowed, and the dc- J) ' ' 
maud made at fame time, you may move for an m,. 
attachment. 

If the plaintiff be nonfuJted on the merits, he If plajn*i.'rnrn- 
may nav the cofts to which of the defendants he 
pleah-S. o//', ^10. Ic ro which 

■ ecd^ac h« 


If there be a verdift for the plaintiff, he may 
have a ccr.ja, or ji, fa, for the coft^, and a writ of 
hah. fac. pojf, afterwards, or writ of pofleflion f. 
fa, or cu. la, together, in one writ. 

Kxccution muft he taken out according to xvh?t 
in right find juflice is really recovered, and cannot 
be taken out for more : for the judgment is not to 
be for a moiety only, it muft be that he recover his 
term. Fide i Burr, 366. 

If there -are levcral defendants for the fame pre- 
mifes, and fome appear and confefs, but' others do 
nor, the pra( 5 Iice is, to proceed againft thofe who 
do appear, and to enter a verdidt for the reft 3 but 
then the caufe of that verdiA is indorfed on the 
pofteoy which, as to them, intitks the plaintiff' to 
judgnrient againft the cafuaJ ejector, Ld, Raym, 
729. Vide 1 Barnes 118., 

7 ’ 
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iodgment by nil. .tho fald li.cksrd. hv 5. U. his attorney. 

djcit, with a re ■ i : . - i ' ^ j » • ‘i. eJ 

•littiturdampna. (icJ jr.iJ:. the lorcK and injury^ when^ 

ai?iJ iays noth.r.;^; in bar or prcclufxQn of the faid 
aflion of the f: icl 'John Doe^ but makes default, by 
. wliich the lajii John lioe remains therein undefend* 
cd a^rainft ihc (aid Richard Rocj for which the faid 
Jo^jn ought to recover againft the faid Rith&rd, bis 
laid term yet to come, of and in the tenements 
aforeUid, with the appurtenances ; and upon this 
the faid John freely here in court remits to the faid 
Richard all fuch damages, cofts, and charges, as he 
the faid John hath fuftained, by occafion of the 
trefpafs and ejectment aforefaid, therefore the faid 
Richard is free from thufe damages, cofts and 
charges, ; and upon this the faid John prays 
the writ of our Lord the King, to be direfled to the 
flicrifF of the county aforefaid, to caufc him to 
have his pofl*e(Eon of his faid term yet to come, of 
and in the tenements aforefaid, with the appurte- 
nances ; and it is grants to him, returnable here 
On the morrow of All Soulsy 

A writ of pof- George the Third, to the (herifF of Middle- 
icffion. greeting : Whereas John Doty lately in our 

court, before our juftices at Wejiminjlery by tb>c 
JI‘^\^®*’®*"’confideration of the faid court, recovered againft 
a8.6d. flampt Richard Roe his term yet to come, of and in one 
parchment, pay meiTuagc, ffff. (here defcl'ibe the parcels y as in the 
cxacily)y with the appurtenances, fituate, 
p/acipe, and being in in your county,- 

which John CharleSy on the ad day of Aprils in the 
twenty-third year of our reign, demifed to the faid 
Johny for a term ot years which is not yet expired’, 

** to hold from the ilt day of April then laft paft, 

until the full end and term of five years from 
thence next enfuing, and fully to be complete and 
ended ; by virtue of which demife, the fame John 
Doe entered upon the lamc tenements, with the ap- 
purtenances, and was pofleffed thereof, until the 
faid Richard afterwards, to wit, on the fame ad 
day of Aprily in the twenty-third year aforefaid, 
with force and arms entered kuo the faid 

ments, 



Irient?, with the appurtenances, and then and there 
^eSed, drove out, and removed him the faid ^ohn 
hoe from his faid farm, his fail! term then and 
there not being expired, and him the fiid John 
hath withheld from his pofleffion thereof, and flill 
doth withhold, whereof the faid Richard is con- 
vi£ted : Therefore we command you, that without 
delay you caufc the (aid John Doe to have his pof- 
feifion of his term aforefaid, yet to come of and in 
the tenements aforefaid, with thcappuricnances, and 
in what manner you ihall have executed this our writ, 
make appear to our juftices at irejiminjicr^ on the 
morrow of and have there this writ. Witnefs 

Mexander\jQX^ Loughborough^ at IVefnihifter^ the 29th 
day of July^ in the twenty-third year of our reign. 

George^ (to the end of the writ of pofleffion, ^'rlt of pof- 
as far as the return day), then Ay, We alfo 
mand you, 'I'hat of the goods and chattels of the 
faid 6‘. Z>. in your bailiwick, you caiHe to be made 
26/. which v/cre adjudged to the faid John Doe^ by 
the confidcration of our faid court, for his damages, 
which he had futtaiiied by rcafon of thetrcfpafs and 
ejeilment aforefaid ; and have you the faid monies 
before our juftices at IFcfljnvif^er^ at the faid time, 
to render to the faid John D;Cj ior his damages 
aforefaid, whereof the faid C, I), is coiiviclcd ^ and 
have there this wiit. Witnefs, 

The wr;/ of pojpjfion has relation to its HiK fac. no.T. 
though it be not actually fued out till after the 
death of the leflbr of plaintiff ; )et if tefted before "otlauaiiy fei 
his death, it is regular. \Burr, ^371* The legal oi" nil ^ir^r ths 
relation to the day of the is proper lo be fup- 
ported in maiiifciiance of a writ of pofleffion, on a .5 icj^uuu' 
judgment in ejeCtment. IluL 

I'o be ingrofl’cd on a 2 j. bd ftampt parchment, 
and figned with the prothonotarics, pay u, 8rf. 

(cal ^d, ; no pr crape is requifite. 

The fterilF grants a warrant on this writ ; pay Wurrjfit, 
zs, 4^, and he will put the leflbr of the plaintiff in 
po^eflion. 


The 
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Trtewritof The above writ will ferve where there is a judg- 
poiftmon will nient agaiiift a real defendant, only iilfcrt ihd 
cenant. name* 

Frequently the defendant, after entering into thd 
common rule, wl(hes to withdraw his plea, and 
confefs the atSlion ; in that cafe you muft enter a 
traxit>^ or a reli^a verificaiiom on the roll. Vide 
Retraxit. 

The tenants very frequently, to fave the ex pence 
of (heriiFs poundage and officer’s fee, attotn tenants 
to, the leffor of the plaintiff ; in that cafe, make 
fuch attornment on a piece of paper, thus (naming 
the eaufe) : 

Atornment, Be it remembered, that wc whofe names are 


Writ or prf- 
frifioii on cwo 
ievitA Jenml'cs, 


Pay fjgnlpj ? 1. 
oer Ihuct rcrc ci) 
'Whilfe after ihc 




hereunder written, being the fetreral tenants irt 
pofleffion of the premiles belonging to jf. 
iituate and being in the parifli of, do here- 
“ by ieverally attorn tenants to B, of, {jV. 
gentleman (the lejjor of the plaintiff in the above 
caufe)^ for fuch parts of the faid premifes as are 
“ in our rel'ptdfive pofl’e/fions j and we, each, and 
every of us, have this day fcverally paid to the 
faid A. B. the fum of ts. upon fuch attornment, 
orj account, and in part of the rent due, and to 
become clue from us fevcrdlly and refpedtively, 
“ for and in refpedl of the faid premifes ; and we 
“ do feverally and relpcdively become tenants 
thereof to the faid A, B. from the 25th day of 
*’’■ jMarJh hill patt j as witnefs our hunds, this 
day of 1 783. 

Georgiy &c* To the fheiifl of MiddUfeXy greet- 
ing ; Whereas A. A. lately in our court, before 
ouf juflices at IVejur.mJier y by the confideration of 
the laid court, recovered againlt R. R, late of, 
his term yet to come of and in five niefluages, and 
one acre of land, with the appurtenances, in the 
parifli of 6aint JLuhe in 3 our county, which H, on 
the firlt day of OeiobcTj in the iwenty^diird year of 
our rcign^ at the pariib of Sdxtit Luke aforefaid, deta- 
in ifcd to the faid A. To have and to holdy the tene- 
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and his aligns, from, the day of 
khcn laft paft, to the full end and term of five years, 
therr next following, and fully to* be complete and 
ended ; by virtue of which demife, the faid A, en- 
tered into the faid tenements with the appurtenances, 
arid was j^oiTcfied thereof \ and the faid A, being fo 
pbiTeflcd thereof, the faid afterwards (titat is to 
fay) on the faid firft day of Otloher^ in the twenty- 
third year aforefaid, with force and arms {that is to 
fiyjt with fwords, fiaves, and knives, at the pariUi 
of Saint Lukg aforefaid, in your county, entred into 
the faid tenements, with the appurtenances, which 
the faid jf. //. demifed to the laid A, in manner 
aforefaid, for the term aforefaid, which is not yet 
expired, and eje£)ed the faid A, out of his laid 
farm : And zvhereas^ the faid A. lately in our fame 
court, before our juftices at IVefirninJitr^ by the 
confideration of the faid court, recovered againft 
R* R, his term yet to come of and in five ocher 
inefluages, and one other acre of land, with the ap- 
purtenar.ces, in the faid pariflr of Saint Luhe^ in 
your county, which J. AL on the day of 

in the twenty-third year of our reign, 
at the parifii of Saint Luke afiuelaid, demifed to the 
faid /f. To have and to hold^ the laid laft mentioned 
tenements, with the appurtenances, to the faid A. 
and his alfigns, from the 30tli Jay of September then 
laft paft, to the full end and term of fix years, then 
next following, and fully to be complete and ended ; 
by virtue of which laft demife, the laid A, entred in- 
to the faid laft mentioned tenements, with the ap- 
purtenances, and was polTcfl'cd thereof ; and the 
faid A, being fo pofleifed thereof, the faid A\ 
afterwards, to wit, on the faid day of 

in the faid twenty-third year, with fotce and 
arms (that is to fay)^ with fwords, ftaves, and knives, 
at the faid parilh otSaint in your county, entred 
into the laid laft -mentioned tenements, with the ap- 
purtenances, which the faid f, JIT, demifed to 
the faid A< in manner aforefaid, for the term afore- 
faid, which is not yet exmred, and ejedfed the faW 
A, out of his faid farm laft mentioned. Therefore 
Qq a we 


5 ^^ 
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we command you, that without delay, you caufe the 
faid J. to have hts pofleiGon of his faid feveral 
terms yet to come, of and in the feveral tenements 
aforefaid, with the appurtenances ; and that you 
certify to our juftices at JVfJlminJIer^ on the morrow 
of the Purijicaiiotty in what manner you fliall have 
executed this our writ ; and have you there this 
W'rit. Witnefs Alexander A Loughhoroiighy &c. 
ProcpeJin? un- That in all cafes between landlord and tenant, 
(c 25 often as it fliall happen that one half year’s 
c. a . 3. arrear, and the landlord or Icflbr 

“ hath a ri^ht by law to re-enter, for non payment 
‘‘ thereof, landlord fliall and may, without any 
formal demand or re-entry, ferve a declaration in 
ejc£lment for the recovery of the demifed pre- 
miTes ; or in cafe no teriant be in aiftiial poflefEon, 
then to afiix the fame upon the door of any de- 
ni ifes! mclIlia;TC ; or in cafe fuch (jcdlmcnt flial! 
not be for th^:: recovery of any mefihage, then 
upon ur.'c n.»t rious place of the lands, 
comprized in i icli declaration 5 and fuch affixing 
flull be cleen.cd lei;al fervice, which (hall (land 
in tho name and place of a formal re-entry ; and 
in cafe of iiyl;:nent againrt: the cafual cjeclor, or 
‘‘ nonfuit for not tonfeffing Icafe, entry, and 
‘‘ cufW, It he made appear to the court,’ 
where the j'ait is depending by affidavit, or to be 
pw ved up n the trial, in cafe the defendant ap~ 
■pc;ils^ :hat half a yearns rent aw due before the 
“ Jain dechruiion 'ivas fervedy arid that n.'> jufficirni 
dijirejs was to be found on the dcjiiifed p:nnifeSy 
countervaUin? the arrear then due \ and that the 
- kjfrs ur LJfor in ejed/nent had power to re^en- 
‘‘ tevy then the leftbr fhali recover judgment, and 
have execution 5 which if the kflcc fuft'er, 
without paying the arrears and cofts, and with- 
out iiimg a bill in equity, to be relieved within 
fix months, he (hall be barred from all relief^ 
other than by writ of error ; and the leffor (hall 
hold the premifes difehargeJ from the leafe j but 
if the tenant or leflec tender to the IcfTor, or 
* 8 * bring 
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bring into court the rent ia arrcar, together 
** with cofts, all further proceedings Ihall ceafe : 

and if the leflee be relieved in equity, hie shall en» 

** j'}y the demifed premifes, according to his Jeafe, 
vvith'.iut obtaining a nvw onv, N. Pf. This is 
** not to bar the right of a mortgager^ who may 
‘‘ pay the rent in arrear within li'/C months, j.iK! 

‘‘ cofts.*' 

If the lellee file a bill in for relief, he 

muft bring Into court in forty days c.;:*:r tic lef- 
‘‘ Tor’s anfwer, To much as he fliall fvvear to be 
due, over and above the cofts, theic to remain 
‘‘ till hearing.” IhiiL fe£h 3. 

Proviiiv.d, if the tenant fhall before the trial, pay 
or tender to the Jeubr, ^c, or pay into court a!) the 
rnt, with cofts, further proceedings Ihall ceafe. 

4. 

'rhe true conftruilion upon this aft is, to take ofF 
the landlord, the inconvenience of his continuing 
always liable to an uncertainty of pofteftion {from 
its remaimn^ in the powt.r of the tenant to offer him ct 
comfenfatioN at any timcj in o)der to found an appli- 
cation for relief inequity)^ and to limit and confine 
tlie tenant to fix cal':nd.ir months after execution 
granted, for Ins doing this j or olu: that the land- 
iurci flidil from thenceforth hold the elemifed pre- 
innes difebarged Iroiii the Icafe. i Burr, 614. 

it the tenant ii. feived with a dccir.iaiion in ejeft- Tenant 
nieiu upon this aft of pirliament, he may apply by 
fun.moii.s to flay pioccedings upon payment of the 
renr ai.d c^dls fo bo taxed ; and if he tender the 
rmt ej'.ft.nt.nt delivered, coiiit v/ill ftay pro- 

ccf Ini';;; cofts, 2 lUaiL Rep, 746. 

I'he fj::ftineiK is pr;.partd as before (it is not 
n^’ccllai v 10 fcal a leaicj, laying your dtmife after pic.-.-rvd, 
li)c rent became due, which is generally tu^uity days 
rfie; the quarter ended ; after fervicc ihereol, the 
following affidavit is iieccfTary, naming the caufe: 

y. K. the leflbr of the plaiutifFin this caufe, and Af^ JavittorrcTc 
7. J). of, or. (icntleman, (everally make oath and 
ihy j and Jiill: this dcponeiiit J. B, for himfclf faith, 

Q.q 3 That 





fJd’A in movt 
>cr 


That on thd day of laft paft, and 

for fevcral days before, the mefluage in the annexed 
declaration of ejedment mentioned, was (hut up, 
and there being no tenant in the pofleiCon thereof, 
he this deponent did, on the day of 
laft, affij; a copy of the faid declaration in ejefl:-: 
ment, hereto annexed, and the notice thereunder 
written, upon the door of the faid tnelTuage, late in 
the tenure of the faid A. B. And this deponent 
K. for himfelf faith. That before fuch declaration 
in ejeftment was affixed as aforefaid, there was due 
to him as landlord of the faid premifes, from the faid 
A. B» the tenant thereof, the fum of 14./. for half 
a year’s rent, upon and by virtue of a certain inden- 
ture of leafe made between this deponent of the one 
part, and the faid A. B. of the other part ; and 
that no fufficient diftrefs was then to be found upon 
the premifes, counUrvailh.g ih arrears of reni then 
due to tfus deponent ; And this drponent further faiih, 
'That he had, at the time of affixing of the faid de- 
claration ill ej''£laient upon the door of the faid 
mefTuage, power to enter on the fame, for the non- 
payment of the lent fo in arrear as aforefrdd. 

It ajipeais in Rep, ^ Caf of Pra^J. C, B. 68. 
That the afliJavit required m this cafe is in fub- 
ftance as follows, ^^7 hat the deciaiation was fixed up^ 
“ on fuch a place ^ heinjr the mo ft notorious part of the 
pfemije^ in quejlicn ( theie being no per f on in poft'ejfwi 
on whom the declaration coidd be legally fcfved)^ 
“ that half a ycaPs rent zvas then due from the late 
tenant ; that no fufficient dijlrefs v:as to be found 
upon the pr€?nifes^ to anjwer the arrears then due ; 
that the late tenant held fuch premifes by virtue of a 
“ leafe from the leffor of the phdntijf\ and that therein 
** is contained a claufe of rc entry for nonpayment of 
** that rent.** Praih Reg. U. B. 168. 

You move upon this affidavit as before, for judg- 
ment againrt the cafual ejedtor, pay ferjeant’s fee 
lOf. 6rf. j and if no appearance and p'ea, fign judg- 
rnent. 


But 
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But if the tenant appears, and pleads upon the 
trialj all the matters ip the above affidavit mull be 
proved, i Biirr. 614. quifte, 

“ If any tenant holding at a rack rent, or where Method of gee. 
rent referved (hall be three-fourths of the yearly 
value, who (hall be in arrear for one year’s rent, ruiis*^.iwaV*a 
(hall defert the premilcs and leave the fame, fo year’s rent in 
as nolufficient diftrefs can be had, two jullices of 

1 ri • . />•» *7 i. leaves the pre- 

tne peace ihtivwg no interejt tn the prmijes J, at the untenant- 
reqiieft ol the landlord, may go and view thccd, 
fame, and affix on the moft notojious part of the 
“ premifes notice in writing, what day (at tfj£ 
dljlancs of fourteen days at Icaji) they will return to 
“ t ike a i< cond view thereof ; and if on Inch fecond 
view, the tenant, or fome perfon on his behalf, 

(hall not pay the rent in arrear, and there lhall 
be no fijfficicnt dillrcfs, the jullicts may put the 
landlord into pofleffion, and the Icafe thereof to 
“ fuch tenant, as to any demife, fliall be void/^ 

Stat, II Geo, 2. r. 19. 

The mortgagee, having a right of entry, and the Of prorceding 
premifes tenanted, may ferve an ej*( 51 mcnt on the tc- rfcovfr pre- 
iiant^ as beroie; but it the prcmucs are 'jacani^ be ' 
mull fed a Icafe thcrcf.n, in order to no j»inate a 
plaintiff, who is to be turned out by a defenilant, as 
mtniic’ned before j and the proceeding is cxaclly the 
fame, 

Iiy Stat. 7 Glq. 2. r, ?o. It is enaclcd, 
where an ejccinunt is breufA't hy a mart ^a pee to recover 
the f oj\'JJion oj morlgap^u-p} cmijeSy tf the perfon who may 

has a right to redieni^ foall appear and pay to 
mortgagee^ or bring into lourty the principal inter eji 
and co/is^ to be computed by tie proper officer^ hejhall 
** be dijJ.Hirgcd Jrom the ttioi tgage ; and the court Jhall^ 

“ by ruli\ compel the rnot tgngcr tjo reconvey the pre^ 

“ mijrs^ and to deliver up all deeds relating to the title 
“ of the fame^^ 

A judge’s order may be had for this purpofe, A iujgc’s order 
Barnes 177.5 and the prothonotary is to make all jutt wdijo. 
dedudiions and allowances on paying off the mort- 
gage. Barnes i;6. * 
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Wher^ there ate When thcrc are two or more mortgages, the court 
two oraiore ^jjj ,r,Qt proceed i 11 ;ts, and compel a redemption 

will not a*np'ji mortgage only, upon the payment of the 

* redcmpiijn oi principal inttrcH and coUt on that mortgage, with- 
one only. ouc pay iiig the 2 lllack. Rep. 726. . 

Final jurigmcrf At which day Cometh here as well the faid John 
a rurvcrdirt lur /)^v .'IS thc faid j‘L hv ^hcir attoruies aforef/iici ; and 
the pUintifT. upQn rhij, pit;miic*s being here feen, and fuily un- 
derflood bv the jullicos hc*re, it i'^ confiJercd, That 
the faid '{chn Doc recover againfl thcfaiil J, his term 
aforefaid yet to come, vd and in tl'.e tenements 
' aforefux’, with thc appurtenances, and his damages 

aforcfaid, afi' flld bv the faid jury in form aforefaid, 
and alfo 13/. igy. adjudged to the faid yj//, by the 
court here, by his alfent, by way of increafe, which 
damages emeunt in the whole to i6/. ; and that the 
Hab, fac. pf 'Tfir. faid 7 . DC tnbm, c!rV. And Mp'>n this thc faid 

Doe prays thc writ of our Lord thc King, to be di- 
rected to the fherilFof the county aforefaid, tocaufe 
him to have his poficffion of bis faid term, yet to 
come, of and in the faid tenements with the appur- 
tenances; and it is granted to him returnable here, 
from the day ot Eajier in fifteen days, feV 
Judgment in Enter on thc roll as far as to the end of the iflue, 
dftifndant which day before our faid jufticcs at 

withi-'rawn ii.i Weftminjier' came the panics aforefaid by their attorr 
nies aforefaid, and the fherifr did not fend the faid 
writ, nord!d he do any thing thereupon ; and here- 
upon tiic faid C. D. by his faid atioine), conies and 
relinquilhes his averment by him in pleading above 
pretended, and fays, 1 hat he cannot deny the faid 
a£iion of the faid Doe, nrr bur that he is p»ullty 
of the trd'pals and cjedlrncnt aforefaid, in manner 
and form as thc faii John Doe i'*ath above thereof 
complained jgainft him ; and the i: id Doq 

further laith, and acknowledges, That he hath fuf- 
tained damages, by re«fon of thc tft fpais and ejedt- 
ment aforefaid, befides his cofis and charges by him 
laid out about his fuit in this bfhalf to is- and no 
more ; and bccaufc the faid C. D. doth not deny tho 
fame, but admits thc alleg.''.tion to be true, the faid 


plea and ruils 
taxed, and alio 
for thc poilcl- 
iioji. 





^ohn prays judgment, and his damages fo acknow- 
ledged in form aforefaid, together with his cofts and 
charges aforefaid, may be adjudged to him, * 

Therefore it is confidered. That the faid John Doc Judgment figned 


irecover againft the faid C. D. his term aforefaid, yet 
to come of and in the tenements aforefaid, with the 
appurtenances, and the faid ix. damages in form 
aforefaid acknowledged, and alfo 7/. iQs. for his 
cofts and charges by him laid out and expended 
about his fuit in this behalf, adjudi^d to the faid 
y!.hfi by his confent, by the court here, which faid 
ii.iinages, cofts, and charges, in the whole, amount 
to 7/. iiJ, and that the faid C. be t.jkcn, And 
the fvid John prayeth the writ of our niii Loi.l the 
King, to caufe him to have his p^llliiion of the 
term aforefaid, yet to come, of and in the u iiL-ments 
aforefaid, with ihe appurtenances, and it is granted 
to him returnable here, in fifteen days of Eaficr. 

Proceedings in tjei:lment lhaU li.^y till the cofts of 
?. former ^Jedtment be paid ; alchomiih in fuch fc;r»ner 
cj'-chnenr, the lellor of the plaintiff never entred in- 
to the confent rule. 2 HlacL Rep 

Proceedings in ejeitment ftaid the d jy bcro»’C the 
trial (after a long delay), till c«>fts of a former 
ejevJiment paid. I/nd, 1158. And the hire, w’hcn 
brought bv a fra niulent al]ignee(unvier r.luMnlblvent 
debtuis aclj of the former Icfljr of ihe plaiiuill. 


of 

1783* 


IJcw to recover the Mrffic Profits, and from 

IF judgment is obialncd in eje£Iinent, bring an 
aflion for the mefiic profirs ; and as it is confeqiien- 
tial to the recovery, it may be biought either in the 
name of the nominal plaintiff, or in the name of 
ihe lejfor of the plaintiff, and in either fliape, it is 
equally his a<flio:i, againft the tenant in pofllftion, 
to recover the value of the profits, unjuftiv received 
by the tenant, in confeijucnce of the cufter com- 
plained 



M €icament; 

plained of in the ejcflment ; for after a recovery in 
ejedment, the tenant iseftopped from controverting 
« the plaintifPs title, in a fubfequenc aiSlion for the 
mefne profits, provided the plaintiff only proceed^ 
for mefne profits, from the time of the oufter com- 
plained of in ejedment ; but if he proceed for ante^ 
cedent profits y he mull prove his title to the premiles,^ 
from whence they arofe to Ihew his right to receive 
them. 7 . Burr. 668* 

In order to prove the plaintifPs title, it is only necef- 
in uc a ion. f^ry to produce thecopy of thejudgmcnt in ejcdlment, 
where the judgment is after verdi£l, together with 
the attorney’s bill ; but if by default, then a writ of 
pofleflion executed is neceflary ; and a learned au- 
thor fays. That the latter does not feem requifitc ; 
for if the tenant be concluded by the judgment in 
eje£lment, from controverting the plaintiff s title, 
he is confequf ntly concluded from controverting his 
pofleflion, becaufe his pofleflion is part of his title. 
As to the value of the mefne profits, they muft be 
Jury ire not proved; but in eftimating that value, the jury are 
confined to mere confined to the mere rent of the premifes, for 
they may give whatever damages they think proper, 
though the defendant may plead the ftatute of limit- 
ations, and by that means proteft himfeif from all 
but the laft fix years. 3 WiU. 121. 2 Burr. 267. 

Bull ni, pri. 88 . 

in>roujIir by And ill cafc an aflion is brought by the nominal 
nominal plain- plaintiffs the court, on application, will ftay thepro- 
t^h^pr^ceid- cecdings ihereQp, till fecurity is given for coils. Ibid. 

ini;« tilllecurity. . . . ^ 

Tenants incom If onc tenant in common recovers m ej^ament 
mnn may hiv-c againft another, he may have an a6lion lor the mefne 
this adion. profits. 3 IVils. \ \ 8. 

Cannot pay mo- The defendant cannot pay money into court in an 
nt-y inio court, melnc profi J. 2 ll'iL. 115. 

AOinn for the lu an action for the mefne profits, brought pend- 
mefne profi. s jjig a writ of error on the ejedtment, plaintiff may 
pnjceed to afcciiain his damages, ai d to fign his 
judgment ; but Cur. will ftay execution thereon, 
till the vviit of error on the judgment be dctcr*» 
mined* Rep. iff Caj. Prati. C. P. 46. 



On motion in the treafury, that defendant might Defendant 
fee held to bail upon affidavit in an action for mefne 
profits, the judges ordered defeifdant Mctteram to 
be held to bail for 500/. but would not order the 
Other defendants to be held to bail, they being only 
bis under-tenants. Pra^, Reg. C. P, 62. 

In ejeiUnent^ a writ of habeas corpus is the proper How to remoire 
procefs to remove the plaint (under which the de- 
fendant mult appear in this court, and enter into Mayor’i courts 
the common rule, and plaintiff muff declare de no^ Londgn. 
vo)j and not a writ of certtorariy as in replevin, 
whereby, after the record removed, the parties are 
to procted upon it, and not to begin dc tiovo. 

Ben TICS 441. Highmore v. Barlow. 


Banltrupte. 

I F any bankrupt, who (hall have obtained his or Bankrupts Im* 
her certificate from the acting commifTioners, pnroned after 
and fuch certificate (hall have been allowed and 
confirmt'cl, as by this a£t is dire£fed, /hall be taken dii'cbargcd. 
in execution, or detained in prifbn, on account of 
any debts due or owing before he or /he became 
bankrupt, by reafon that judgment was obtained 
before fuch certificate was allowed ami confirmed, 
it /hall and may be lawful for any one or more of 
the judges of the court wherein judgment has been 
ib obtained agaiiifl fuch bankrupt, on fuch bank* 
rupt’s producing his or her certificate, allowed and 
confirmed, to order any /heriff or fherifts, bailiff or 
officer, gaoler, or keeper of any prifon, who hath 
or /hall have any fuch bankrupt in his cuHody, by 
virtue of any fuch execution, to difeharge f^uch 
bankrupt out of cuftody on fuch execution, with- 
out payment of any fee or reward ; and fuch ihe- 
riff, is and are hereby required to difeharge 
fuch bankrupt out of his cuftody accordingly, and is 
indemnified from any action for an efcape for fo 
doing. 5 Geo. 2. c. 30. [. 13. 


If 
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How todiTchar^ 
a bankrupt. 


Jf commi/Tirtii 
appears fraui^i- 
Jenr, co’jrt wi.l 
HOC diicii..rge« 


Csnnct be 'lli'- 
cnarged from an 
cjuienc* 

A bankrupt in 
coHociy, « » liji 
attachmeut tor 
ti’C non -pi 1 - 
forniancc of an 
award, dil- 
rhcrged, nn liav- 
jng his certiA- 


If the bankrupt is in cuftody before his certifi-y 
cate is iigned> and afterwards it is allowed, apply 
to a judge, at his Chambers, for a fummons to fhew 
caufc wtjy he fiiould net he difcharged, he having ob^ 
tainal his certificate \ which upon producing, and an 
afiirlavit (if the attorney does not attend for the 
plaintiff) of the debt having accrued before he be- 
came a bankrupt, the judge will grant an order 
upon the third fummons. 

The court will not difeharge a bankrupt on a 
common appearance, when the commiflson appears 
to have been grofsly fraudulent, viz, the drfciidant 
lived in Rujjil-jircet^ Blosm/liun^ and the comm if - 
fion deferibed him as of the* p irifh of Saint Faith the 
Virgin^ in Lojuhu 'I Black, Rep, 725. 

Bail; if the bankrupt has his ctiiillCcUe allowed, 
may apply to be exonerated l>y fummons, without 
rendering the principal, before leturn of lcv.ond 
fei, fa, Barnes 104. 

But if the bankrupt be in cuilody at tlu fuit of 
the king, on an e^tenl^ he cannot be difciiargtd 
therefiom. 1 ylik, 220. 

A bankrupt was taken upon an atti:chnu:rt for 
not performing an award ; after which he became 
bankrupt, and obtabicd his ce.tifir^te; and upur; 
motion for his difeharge he was oppofccl, b caule 
the bankruptcy does not purge a contempt ; but 
the court held, that this w'as a demand for v.'i'.ich 


c«tc. 


an action of debt will lie ; and the adt f. v% he fhoii 


pot be arrefted, (Sc, Itjr any debt due beti re the 
bankruptcy. It wc--. iJ be hard to keep him in cuf" 
tody when the duty was difeharged; and thcrcfuic 
he was difeharged. 1 Sir, 1152. 

A ivmkrunt riif- On motion to diicbargc a bankrupt out of exc- 
^liargcd from a cution, QH the Stat. 5 Oto. 2. c. VO. it appeared, 
aAer'h!s\fn’:^" W3S cont idled before the bankruptcy, 

|up»cy, for a and filed for and recovered pending the com million, 
^ebedue before, before any certificate obtained; and the judg- 
ment was afterwards affirmed on error, and colts 
given on fuch affirmance. The court difeharged 
him as to all 5 for not having his certificate, i'«e 

could 



could not plead to tbe action ; and thefe cods were 
attendant on the original judgment, and cannot be 
coniidered as given for delay of e)cecutk>n, when ic 
appears there ought to have been no execution, 
though no writ of error had been brought. ?. 

IJ96. 

Notwithilanding a bankrupt cannot be dif- ifbankrupf m 
charged out of cuftody upon an arred, before his ujc 

ccrtiiicale is allowed, yet if the creditor prove his 

debt under the commiffion, the defendant may, by pwved his ae ic, 

petition, apply to the couit ol Chancery, for him 

to clcift, whether he will proceed at lavi^, or take his *** 

debt under the commiffion 5 and though he docs 

make his elc£lion, yet he may afleat to, or difl’ent 

from the certificate. 1 Atkins 220. 

In Chancery. In the matter of A* B, a bankrupt. 

To the Right Honourahle the Lord High Chancellor of 
Great iiritain. 

The Humble Petition of thefaid Bankrupt^ 

Shewi'th^ 

Tiiat a commiffion of bankrupt, on the ti?y for 

of 175^2, was iliued under the grf?at fcal 

of Great Britain^ agaujil your petitioner, diiccled 

XofF.B. //.//. I-LR. iLC\ Erquircs,aadie.//. 

Cintlernan, 

I'nat y. C. of In the county of 

weaver, a creditor of your peraioner, 
did prove, at one of the meetings under the fdid 
commiffion, a debt due to him irom your ])ctition» 
cr, to the amount of 150/. 

'rhat the faid J. C. lately ilTued out of his Ma- 
je.ily’s court of Common Pleasy ag.iinft your petition- 
er, a writ of capias ad refpGndendumy returnable on 
the fnoyyovj of All Soulsy and caufed your petitioner 
to be arreiled for the faid Ann of 150/. fo proved 
under the Lid commiffion. 

Vour petitioner, therefore, moft humbly^ 
pravs your Lordfhip, to order the faid 
** y. C. forthwith to make his cledlicn ci- 
* ther 





How td proceed 
upon this peii- 

tioD. 


When ball arc 
fixed. 


Certificate will 
not 

banktopt upon 
an action on bail 
bond. 


ther folcly to proceed at law againft you/ 
petitioner, or Cake his faid debt under the 
«« raid conimiflion ; And that in cafe he 
(hould cledl to take the faid debt undet* 
** the faid commiffioni that theO your 
Lordibip will be pleafed to order the faid 
‘‘ 7* releafe your petitioner from the 
“ faid adtion^ at his own cofts and charges ; 
“ or that your Lordfhip would be pleafed 
“ to grant your petitioner fuch other relief 
in the premifes as to your Lordfliip may 
feem meet. 

“ Aniyatir petitiGner ever pray^ &c.” 

This petition is to be ingrofled on a treble fiK- 
penny ftampt paper, and left at the bankrupts of*- 
fice, Clementes Inn^ with a fair copy for the chan- 
cellor, upon plain paper. When he has anfwered 
it, fervfe copy on the plaintiff’s attorney (and his 
client, I think, would be beff) ; make affidavit 
thereof, and alfo let the defendant make affidavit 
that the plaintiiF has proved the debt under the 
commiflion, and that he does not ftand indebted to 
him in any other fum. Upon the hearing of the 
petition, get folicitor under the commiflion to at- 
tend with the proceedings ; pay him 20J. 

Having now Ihewn how the bankrupt may be 
releafed, it may be ncceflary to ftatc the relief of 
Ills bail, in cafe they have not furrendered him 
prior to the gaining his certificate ; and what will 
not difeharge him fiom other debts, by rcafon of 
his certificate. 

If tlie certificate is obtained before the bail are 
fixid^ they (hall be aif barged \ but if they are fixed 
before the ceritficate is obtained, they remain liable, 
a Black. Rep, hii. 

But if an action is brought upon a bail-bond 
eagainft the bankrupt himfclf, though he is dif- 
charged from the original debt by his certificate, 

" yet he is not from this ; for the court faid, that this 
was a new debt, and diftipA caufe of a^ion, and 

therefore 





therefore rcfufcd to relieve the bankrupt, and or** 
dtred the iheriff to pay the money to the plaintiff* 

Cocker ill v. Owflon. I Burr, 436^ 

But court faid, the certificate ftiall difcharge 
proceedings depending agajnft bail, in an adion 
upon the old debt, who are not already fixed. lhid% 

A. becomes bail for B. on a promifc of indem- Debt »n(i cons 
nity. The bail-bond is afligned, and judgment a bank- 
Jiad in an adlion thereon, againft A. who brings 
error in the r.xchequer. B. becomes a bankrupt, ty is hoc covered 
Judgment againft A. in the Exchequer, who brings *>y the comDiif- 
error in parliament, which is nonproffed, and then being p^id' 
he pays debt and cofts. The damnification does alter the bauk- 
not accrue till that payment, and is not covered by 
the commifiion and certificate; but an adtion lies 
fv)r A. againft B. the bankrupt, on his promife of 
inJemnity. 2 Black, Rep, 794. 

An unccrcificated bankrupt going beyond fea, Bankrupt go^aj 
and rcfufing to aflift his alTignecs in irettinc in his 

1 1 • r .r i tiling 10 alhft 

debts, IS guilty of noncovformiiy^ and be rry- bis cwiiors to 
charged under the irrfolveyit debtors act. Ibid, 1181S. m iKlus debi«, 

n<t .ntiilcQ to bedifchaiged uneer the rnfolvent AO, 


A Cl editor who obtains a verdidf before the ccmu- 
mifiion, is inlitlcd to prove his cofls as well as his 
(iehf, though judgment not iigned till after the 
conimiffiofi iffued. And having proved his debt, 
ani otncrw'ife atftcd under the commiflion, has 
made his ck-clion, and fliall not afterwards refort 
to the bankrupt’s bail. Ibid. 1317. 

Debt was brought on bond payable by inftal- 
menls, fome of which were not payable till after 
the bankruptcy, Qijcftion, Whether this be a 
deiu difcharged by me certificate, or not ? After 
the firll default of payment, the bond is forfeited, 
and the penalty is the debt in law. The court 
will not unttr nicely into the matter of bail or no 
bail. Rule for cofimion appearance, Barnes 10 j. 
Vide my InJiridL CUr. in B. R. p. 424. 

The deiendant, 9th May 1734, was bail in er- 
ror ; 25th Otioher following he committed an adt of 
bankruptcy, and after got his certificate. On i^fh 

j No* 


;!i in- 
tu!i*d fci preve 
f»>ilsar'cr 
^eroicI under 

ilio' 

j'jdgnifpt nef 
ligi.eo till al.iT 
ibe coiT 

itrued, 

DeJendant ^ro. 
due i/ij/ his I'f rti- 
ficiUf, d'!^ I arj»fi 
on 4 cun.oioii 
•ippcaranctf, rhe 
Ij'Uid being fot- 
h'iicd befoze 
con'iin'flioii ii- 
iued. 
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an siei of bank, 
ruptcy between 
I'Ccoming bail in 



error and affirm- judgment affirmed ; and td an action oil 
*ha?c"° nxognizoncc he pleaded his certificate. And it ' 

* was lu-ld he WAS n<rt difeharged ; for it was a con- 

' tingent debt, for which the plaintiff could not come 
in under the commiffion, the Stat. y Geo. i. c. 51, 
only letting in thofe where the payment was cer- 
tain, though future. 2 Sir. 104.3. 

No debt can be barred but what was a debt con- 
trafted with certainty before the adl of bankruptcy. 

3 Wih, j 7. 

Annuity bond. An annuity bond, if forfeited before the bank- 
' ruptcy, fliould be valued and proved under the com- 
nuflion. If not forfeited till after, it cannot be 
proved \ and the obligor may be taken in execution 
on a judgment thereon. Bond given, 18th January 
1770; 18th Mmxh \7yS9 commiffion iffued ; 15th 
July 1775, the certificate w'as allowed; a quarter 
became due the i8th of /lpnl\yy^ \ the annuity 
was regularly paid to the iSth oijanuury 1775 ; lo 
that the bond, in fadf, was never toii'eited. 2 Black. 
Kcp. nc6. 

A bill of exchange drawn on and accepted by 
but not due, nor paid, till after the drawer was de- 
riared a bankrupt, the defendant not difeharged by 
the conunifiion of bankruptcy. Ilnd. 839. 


i:»^oceel5tng0 againft i^rtfoners. 

X F arvy perfon is in cuPiody of the warden, or 
I kec'pcT of any other prifon, it will behove the 
^racUfer to take ca/c, and obferve the rules laid 
down, in the flriiSlcft nianner, in proceeding agaiiift 
him ; othervvife the Icaft lach in the world will de- 
prive bis client of th ’ cuftody of the prifoiier, as 
the h^w pays the higheft regard to the liberty of the 
fubjedi, and nioft likely may be of difagreeable con- 
fcqucnce to himfelf, lince the courts have deter- 
mined, that an attorney is liable to make fatisfadlioa 
to his client for neglecting to charge a prifoner in 

^ execu- 







execution, though It appeared ' rather for want of 
judgment, than negligence. TiWih, 325, 

Formerly if any prifoner was hi the cuftody of Howprifonert 
the lVard<n of the Fkety the plaintiff, at whofe fuit (JVocMded 
the prifoner. ftood charged, was obliged to bring winery# 
fuch prifoner to the bar of the court by haheai cor* 
ptis^ to declare againft him, within certain times ap-> 
pointed by the court, mentioned in the rule of 
//. 14 £3* 15 Car^ 2. and if in the cuftody of any 
the plaintiff was obliged, before he could de- 
clare againtt any fuch prifoner, to iftue a habeas cor* 
pus^ to command the gaoler to bring the detendant 
into court, in order to commit him to the cuftody 
of the IVardinoi the Flea ; but this bein;r attended 
with great expence, as well as inconvenience to tha 
plaintiff, the legiflature thought proper to inter- 
fere, and therefore, by Steit 4. £sf 5 £s^ AI. c 21# 

J\ 2. it is enailcd, ** That if any defendant or defend* prefent 
a>2ts be taken or charged in cujicdy^ at the fuit of any cr.ode for deli- 
‘‘ perjon orperfons^ up‘n any writ or writSy out of any 

of the courts at VVcftnniifter, and imprijoned or de* foneis?'**” 
tained in prifon^ for want of fureties for their ap* 
pearance to the fame^ the plaintipf or plaint! ffi in fuch 
** writ or wriiSy tnay^ before the end of the next term 
after fuch writ or procefs Jhall be returnable ^ declare 
* ‘ tigainjijuch prifoner or prifoner s in the court where fuch 
“ writ or writs Jhali ijjuey whereupon the jaid prifoner 
‘‘ or prifonej's Jhall be taken and imprifoned^ or charged 
** in cu/f odyy and may caufe a true copy thereof to be de* 

“ liver ed to fuch prijoner or prijinersy or to the goalcr 
“ or keeper of the prifon^ or gaoler in whoje cujicdy 
“• fuch prifoner Jloall be or rerraiin 5 to which declara* 

“ tion or declarations^ the fiid prifoner or prijiners Jkcll 
appear and pleads and if fuch prifoner or prifoner s 
JJxitl mi appear and plead to the Jamcy the plaint iff' or 
“ plaintiffs in Juch caje jhall have Judgment y in J'uch 
** mariner as if the prifoner had appeared in the /aid 
court y and refafed to anfwer or plead to J'uch deda* 

‘‘ ration** 

That it (hall and may be lawful for any per(bn Copy of decUra. 
who (hall have caufe of allien againlt any 
Rr* 



foncr of the Fleet\ after filing or entering a de- 
** claration, to deliver a copy to Cuch defendant in 
any perfonal % 61 ion, or to the turnkey or porter 
of the Fleet prifon, and after a rule given to 
plead, to be out in eight days at mofi, after de- 
livery*of fuch copy of the declaration, and affi- 
“ davit made of fuch delivery, to fign judgment 
** againft fuch defendant, as if he had been charged 
at the bar of the Common Pleas.” 8^9//^. 3. 

2 ). / 13. 

Upon this a£f of parliament being made, the 
court thought proper to make the following rule 
refpedting the declaration ; 

That no copy of any declaration be delivered 
to be delivered ic prifoner ill cuftody, before the day of the 

core return 0 fejym of the procefs upon which the defendant 
** was taken or charged in cuftody.” Eaf, 5 
^ iVL 

That no rule be given for the defendant in cuf- 
tody, to appear and plead to any dcciaration 
agdinft him, until an affidavit be fiUd^ zvith the 
** proper fecondary^ of the delivery of the copy of fuch 
‘‘ declaration j and of the time zvhen^ and thdperfon to 
whom the fame copy was delivered^ and a copy of 
• Nowdifpenfed the faid affidavit fhall be produced * to the pro- 
thonotary before judgment figned, together with 
“ a certificate from the proper officer, that no ap- 
‘‘ pearance is entered with him. 

if dcrlaratioii bi “ If declaration be not entered or left in the of- 
nfjt entrreu in cc fice, before the end of the next term after the writ 
rtic office, &<• (,5 procefs ( by which the prifoner fhall be taken or 
charged in « uftody) be returnable, and affidavit 
made and filed in manner aforefaid, before the end 
“ of tzuenty dayi next after fuch term (E alter term ex* 
cepud)^ and vAthin ten days after E2&.ZX term^ the 
prifoner (ball be difeharged upon the entering of 
his appearance, with the proper officer, by writ 
of fuperfedeas made by him according to the an«- 
tient practice of this court.” 

fiaoier notdf H ao}' gaolcr or keeper of a prifon having receiv- 
iiwring decUra- cd a Copy of a declaration agavnft any prifoner in his 

5 cuftody. 


No rule to ap- 
pear, &(. till 
after ftfBvUviC 
filed. 


and affidavit 
made thereof, 
plaintiff to fign 
judancot. 


No declaration 





tit 


cuilod}*) (hall Tupprefs the fame, and not deliver it 
forthwith to fuch prifone^, an attachment (ball be 
ifl'ued again ft him. Ihid, ^ 

, If any defendant hath or fball render him or her- Dcffiji^ant fur* 
felf, or be rendered to the f/eet prifon in difehargeof 
his or her bail, at the fuit of any plaintiff, where no ba.i bt-fore de- 
fufiher proceedings by declaration have been had clariiion dcii- 
agaiilft ftich defendant fo renderedi, before fuch ren- ' - 

tier, unlefs the plaintiff ftiall declaie againft luch vbiitiin two 
ckTendant within two terms after fuch render; fuch 
defendant may be difeharged out of Cuftody, by Ju- 
per/edi'as^ to be allowed by one of the juft ices of this 
court, if caufc be not flicwn to the contrary by the 
plaintiff or his attorney, upon notice to either of 
them given by the defendant’s attorney or agent, and 
affidavit made of fuch notice. R. £. 8 Geo- l. 

Plaintift’is not obliged to charge a prifoner inexe- 
cution the ll-cond term after judgment, if he brings 
a writ of eiror, 2 //'V/r, 380. nor while a treaty fub- 
fifts between the panics. 3 JVUs^ 455. 

Ilut where a declaration has been delivered, or ir dpclaratiun 
j.udgment had againft fuch defendant fo rendering 
himfelf, or being rendered, before fuch render, uii- 
lefs the plaintiff’ fhall proceed to judgment upon fuch plaimiff topro- 
dechuation delivered, within three terms after fuch 
render (the defendant having appeared^, and charge aitn, an J charge 
fuch defendant in execution within two terms after dettfndant in 
fuch juchrnent obtained^ the defendant may be (i,f- 
charged, in like manner by fupetjeaeas^ uniets caulc judgment, 
fhewn upon the like notice and affidavit. Same 
rule. 

The term in which the writ is returnable to be ac- 
counted one of the two terms. 

I'bc declaration muff be ferved on a prifoner, or 
left with the turrikcv, though before ftjrrendcT he 
appeared by attorney. 2 Black, Rep* 786* 

How- to declare if the Defendant^is already in the 
Cuftody of the fi^a7^den of the Fleet, 


MAKIPI two copies of the declaration on treble 
penny ftampt paper, take fame to the prothonotaiies 
R r 2 office. 



Sit P?i'foncrjef* 

oiEce, pay for the entry 2f, a count, the clerk will' 
mark both copies ; then deliver one of them to the 
turnkey, and at the fame time a(k him if the dc* 

, fcndant is his prifSncr ; if he acknowledg' s the de- 
fendiinc in cuflody, make an affidavit of the fervice, 
and fwear it before a judge, annexing the other copy 
of the declaration thereto. 

The form of the London^ to wit, Richard Fenn, late of London^ 
dcdaMtion. merchant, was attached to anfwer yohn Denn in a 
plea of trefpafs on the cafe, and whereupon the laid 
yohn Denn^ by S. U* his attorney, complains. For 
that whereas ( as in other cafes). 

When the affidavit is I'worn, take it to the fo- 
condaries office, and the fecondary will give a rule 
thereon for the defendant to appear and plead, pay 
3J. icd. 

In the Comnton Pleas, 

yohn Denny Plaintiff, 
and 

Richard Fenn^ Defendant. 
The atnJafit. A. B, of, {sfr. Gentleman, maketh oath and faith, 
That he did, on the day of laft 

paft, deliver unto G. B. one of the turnkeys of the 
Fleet Prifon, a true copy of the declaration hereunto 
annexed j and the faid turnkey then acknowledged 
to this deponenr, that the faid defendant was at 
that time a priftjuer in the faid prifon of the Fleet. 

If the defendant does not plead (m demand is ne^ 

. within the time, fign judgment, and give 

notice of enquiry to the prifoner or tjcrnkey^ and 
proceed againlt him as in other cafes (excepting that 
he sniij} he proceeded againji to final judgment within 
• thre: terms). See after the rule. E. 8 Geo, i. 

Rule ro iJut if you forget tofign your judgment on the firft 

EM given ti) plead, you may in the next term give 

“ ‘ ‘a fitlh rule i murid is necejfary)y and for want 

ihcieof ngo judgment, when the rule expires. 

MiiP be chargrd After you have obtained final judgment, the pri- 
ill -xetmion foner muft be charged in cxcculiuo, within tivo 

w lino two 
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Urtns next after fuch jttdgmeni had and obtained^ “ the 
term in which judgment is ftgned to be accounted one 
“ of the two terms ” R. E, H G^. i.. Except de- 
fendant brings H writ of error, 2 Uils 380; or 
While a treaty fublifts between ihc pariKS, 3 IVils^ 
55 * 


View to charged Vrifoner inexecutieninibe Fleet. 

MAKE out habeas corpus ad fat‘r faciendum upon 
a 5r It.inip* parchnient, pay fii^ning by ilr: prothono- 
tanes u. 4^/, feal jd. judge’s aUocniur 4/, (which 
luuft be obtained befoie it is fealed) ; take it to the 
ckrk of the papers at the Fleets tour days before re- 
turn, pay gj. 2d* it mulf be made returnable on a 
day certain, and the roll mult be complete and filed ; 
if not, Pv 4 r, Underwood takes it to !! 'e hniujrcr Wst 
you; if filed, go to the clerk </f the treafuiy, Mr, 

Siulbs^ pay 25* and delire it may be brought to the 
fccuiuiary ; which b<*ing done, pay the warden's 
man lor. bd, for bringing up defendant, ciicr is* 
fecondary ici. viz,£^s, to prothopotary, and 6r, for 
himfelf. 

If he is returned with more caufes than one, pay 
fccondary y, each caule, 2 s, to prothonotary, and 
js, for himiclk 

A habeas corpus ad fails faciendum may ifluc to the Hab. corp, to 
warden of ihe FieeU or the keeper of any inftrior 
pnton 01 a liberty or franchile, returnable in court thereon, 
at a day certain, and the number roll of the judg- 
ment to be indorfed upon the writ by the attorney, 
who iocs it out; and f^uch writ (hall be a good caufe 
of detainer. R, Mich, 1654. 

If a defendant be brought into <?Durt upon a ha- On feverai ju^g- 
hcas corpus ad fatisfaliendu?n^ he lAo be Aarged in 
execution upon that judgment only, on whicn the 
hab, corp, ifl'ued ; and if there be Icveral judgments 
on which he is to be charged, a hab, corp, ad faiif 
muftbeoncach. . • 
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How to charge a Vrifoner in the Fleet hy Way of 
new Detuiner. 


To de'a'n a pcr- 
in the Fi f'., 
af/H bo'<l him to 
b-iii't -'*’'1 -ivit 
u ' b • iii.ice 
t’.i Ji* I he tb ht is 
jo), or ..bc-vf, 
and the lan e in ■ 
o,»r‘»*<J b*. fi'-: 
jjr^jtJ'o oi^ry on 
ihe cepy «it l!*t' 
ceclt'.iaii > 11 . 

N C. 

<1 ;vlt nn.it be 
i'« b>Te H 
;/ ni.ula 


Til* nia’n 

v'.i.i'e ui 
pn'ojijr \ 
i-e'te-!, nf 
tr .I'-C iuti 
Ci d V U • 

N. r>. !! ■ 

to I/e .'•r- 
rri.J'"!' 3 3 


.rf rtetmd 

C'jFOvIv I .« A 

i;. pr. K« 

be coin .i»i' leu fo 
itie Fi"CT brT. rc 
a declarrt’.ioii, 
how to ''roceed. 


No copy of a declaration delivered at the F/rft 
priion agaiiift any prifoiicr there, lhall be a (ufficient 
charge to hold fuch prifoncr to bail, or 10 r. i.iiri 
fech prilbner in cuftody for want of had, unlcls an 
affidavit that the plaintiff’s enufe of adion amounls 
to Un pouni’s or upwards^ hr firft n^ade and filed 
in th»* proper proth*'notarics oilice, and an iiuloife- 
n»e:u- rr-^de by the laid prorhonorary or hi-? deputy, 
upc‘h nirh copy ot the declaration, fignifyirip: the 
;iim ol’nv-jR y fpecihed ; lor which fmn lo indorfed, 
bail fiia!! be requited, and for no moie. R- ///'. 

Twi) I on'rFof declaration are prepared a*; bt frrr, 
ai d an ani iavic mull be made of liie delivery of luch 
C( and filed within twenty days as before. 

But if the defendant is arrefted by procels ifl'uing 
out of tlie court of A 7 ««’j Bmcb^ and in cuflody for 
wine of bail, rcinoves himfelf by habeas corpus to the 
}\\t piipJO, .af'.d the plainuff charges him in the 
with a copy of the declarati(*n, he is not 
oiihrcd to inabe a»id an.icx an ^-flid^vit of ihe debt 
as by ruic\ K, b' f'V#. 2. is ci:re 6 ted, in regard there 
v/.^s an iifiidaiit oi the debt w^hen the plaintiff took 
cut the I r iCLp, u: on whicii the defendant was ar- 
relied; but if tne declaration corn s in as a new 
charge ngninft a p ifoner in cuftody at the fuit of 
: ..other pi«int:iF, there the above rule mult be ob- 
..rved. Jlarucs 71. 

U a de.cndaiu in cufiody on a A 7 ? 7 ^’/ IJcrich pro- 
C'- iS be commiind by this court, or a jnuge of this 
court, to the p^ifon 0'' the //cc/, bcf(;i'e a declara- 
tion '’eil(|cied, me pb-nntifF cannot declare againft 
him ill the Kiuifs i cv.th^ without removing him to 
the prifon of that to.: 11 by habeas corpus ad refjonden^ 
duni ; b'lt he may declare agaiiilt him in this court; 
and for default oi declaring in due time, this court 

' may 
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may difcharge the defendant out of cuftody. After How after deela- 
t declaration delivered, the a£Hon miift 6e carried ^*'*®“* 
on in that court in which the plaintiff declared, 
though the defendant be removed to the prifon of # 
another court, and th*; jjipef ft^M as for default of fub- 
fequent proceed in niuft lUue out of that court in 
which the plaint iTdecl.ircd, 

I'he prothonoiar.cs mark the declarations, and 
an affidavit muft be made as before. 

Where a defendant ferved with copy of pro* How 
refs, but before declaration delivered, bccamea ptt“ fendlmThas been 
foncr in the FAt^ and the plainnff entered an a p* ferved w»ph a 
pearance for him, purfuant to the ftaiutc, and lefta^opy, and af'cr- 
cieclarntion in the office, and gave him notice or it, 
th/ court fet afide the proceedings, and held, that 
thf de.Iaratioa ought to have been delivered at the 
Flat. 

A prifoncr in cuftody on an attachment for a cm- A pnfoner on an 
tempt of the court, cannot be charged with the de- 
claration without leave of the court ; and thecharg- judj»e’s crcier be 
ing a dvfend.int with a ca» fa. whilli he was in cuf- oteiared 
tody of the fficrilF of Middkfcx on an attach nient for 
a contempt of this court, has been held irregular ; 
therefore a judge’s* order is necefiary. 

If prifoncr be taken uponanefcape warrant, and 
is in cuftody of the warden or other gaoler, he muft a- 

be declared againft, before the pnd of the fccond two 

term after his being fo taken,, other wife he may beicrmi. 
difeharged. 

A fugitive furrendering hin'ifclf to the Fleet under a fugitive can- 
the infolvent ad, is not a prifoncr in cullody of the 
warden, nor liable to be charged with a declaration, 

The prifoners who are liable to be charged muft be 
fuch as are prifoners upon mefne procels of execu- 
tion in a civil fuit. A. fugitive is’ a mere volunteer 5 
he may come and go when he plcaics j but by going 
he forfeits the benefit of the 2 Btach Rep* 

972 , 
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iJcw to proceed if the 'Defendant he in Cujloify 
in Newgate, Ludgate, or any other County 
Gaol. 

IF the defendant be in cuftody of any fliPflff, isV. 
at your fuir, then make tv/o copies of the declara- 
tion on treble penny ftampt paper, one to dthvtrtp 
the gaoler, turnkey, or priioncr, and the other to 
annex to an affidavit of the delivery, to be filed 
with the fecondary of the prothonntarics oAice, 
which mull be fih'd before the euil of tweviy rlays 
of Ur ihj fe^oyid Unu (except after K. liter /e/w, and 
then in ten days) for no rule to plead can be o»ven till 
affidavit is made; take them to li'.e proth .notarus 
office (pay for the entry 2r. a coixni)» who will inaik 
thc.n ; then leave one wiUr the poal-T or turnkey of 
tlie prifon, at the fame time alkin^ him, ii th“ ilc- 
fendant be a prifoncr at the I’uii of li’.e plasetilf ? 

AT- lavit cf dc- Ji G. of, Uc\ rnaketh oith, Tiiat ne dm, lui the 
13th Jay of fhnchil^ dc!u( r true ct^py of tfu’ dtcl.i- 
ration h. reuntoaniuxed i»nt<j Air. rhe l>.» Kr (or 
Mr. f - P>. t'ic turnk'-y) of t^K* i;aol or piii m *'t rbe 
county of O, And the laid gaoler (or turnkey) then 
owned the fiiiJ defendant I'bovr- n.imed, to be a pri- 
foncr in the laid prifon ; a?jd this de.'rMient furfher 
faith, 7 'hat the pid defendant wks .irrcJrtd at rise 
fuit of the plaintiff, by procefs iffiier! ,uc of tins 
court, before the delivery of the laid n'ccUiaiion. 

N, B. The litter part of this affidavit by the rule 
of E. 5 fK Csf M- does ni»t feem to be nec( liary. 
Upon filing you" affidavit of the delivery tvith the 
f xondary^ he gives r. rule to ;<ppcar and plead ; and 
if no appearance and plea, the proihonoiarics clerk 
will fign your judgment (having filed warrants of at- 
torney), without h'.t.Ing a copy of the affiu.ivit of 
the delivery, or producing a certificate of appear- 
ance not entered, that now being difpenfed with. 
And iSf. no demand of pica isneceflary againfta 
prifoncr# 


But 
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Rut if the defendant be not in cuffody of the fhe* If dffendant in 
rift', ts'c at your fuir, then, in order to detain him, coftody not jt 
you fniill make affidavit of the debt, and fue out a fo proved, 
cut'iiii f tr that purpoi'-, and f^^nW to the ftieriff, who 
wiil nnkc out his warrant thereon to the gaoler to * 
detfOii him ; and [iroceed afterwards as before. 

If a priibncr in the be charged wirh a de* Upn’ronerrc- 
ciaration in this court, and he afterwards removc^i 
himieir to the K'nig' s lUnch by /;*'?. corp, the plaintifi't*,o*n iVcr^^ter 
tn^y jirtiCeed to judgment agaiiilt h.rn m this court ; decl^r^no. , how 
and lii erdtr to chaigr h m in execution, muft biing 
a iu corp, ad futh faciendum^ ciiicdtcd to the mar- 
fhil, to i)i'ing him beiorc this court. 

ilaviiig row fiiewn how^ a prifoncr is to he dc- wh^n toappetf 
chiif ci againff and detained anew, it will now be |lcad. 
rMjuifi.'e 10 (hew, when thty are to appear and plead ^ 
if ihty rncm to make a defence, whicn is too oltcu 
the calc CO cieaie ex pence. 


tVitiln ^rimc Prtfo^jers are to appear 

(iKd pleads 

[f a copy of the declaration be delivered before n^ebrAtion dc. 
inuiflu Pofeha^ or crojiinum animaruin^ and affidavit hverrd brfoic 
llicrcof made and Hied ; ^md the dtfcndtni doth not 
enter his appearance with the proper officer, within iMivjm, ami dt- 
ten d lys arrer Eajier or Michaelmas Term refpeflive- fend^nt d-^rs i.ot 
ly, judgment may be entred againtt him, if rules 
have been given ; but if he doth enter his appear- 
ance aff^rtfaid, before the end of ten days after 
the term, he fliall imparle unto the next term, un- 
Ic/s the adtion be in London or Middlefex^ and tlie 
defendant be in prifoii within forty miles of the 
city of London and JVeJiminlUr\ then, though he 
doth appear before the expiiation or ten days after 
the end of the term, he P)all plead two days Icjore the 
ejjbign day of the n^xt ternij and in default thereof, 
rules having been given, judgment may be entred 
againft him as aforefaid. Rule E* 5 li\ iD" M. 


If 




Declaration de- 
li vncd Ofi or 
a^er ri.f.Cnfi 
I'afi h.i', &(-. 
xihen M a. j car 
and I icati. • 


^Vr^t T«t\>rntjble 
roc term, decla- 
rition del!V:rt'd 
bi-'ore tiluifn «•< 
next, may'give 
rulrs toappijr 
and plead ; it no 
pka, fijjniudg- 
DlClit. 

May any time 
before I'loal 
jiid put 

in bail. 

Prifon'r p’euls 
in pt-rlon i. )t to 
pjy for the iHue 
abtor by attor- 
pey. 


vVhe*-* I'.pon 1 
foTt-n^'i' fi.ert of 
4 priuoner. he 
may he dit- 
eha-gtd by /»/<”■« 


iP2iti(met0. 

If a copy of the declaration be delivered on or 
after nunfem Pafhir in Eajier term, or crajilmtm 
anhiiarum in Michaelmas term, or in Hilary or 7 / 7 • 
niiy teinis, and th£ plaintiff fliall thereupon give 
rules to appear and plead, if the defendant enter his 
appearance two days precedinpr the effoign day of 
the next term, he /hall imprule until the faid next 
ter n ; but if he doth not appear within that time, 
judgment may be entred againlt him as aforefaid. 

If the writ be returnable in one term, and a copy 
of the declaration be delivered before the effuign 
day of the next term, the plaintiff in luch next 
term may give rules to appear and plead ; and if the 
defendant doth not enter his appearance, and plead 
by the time that the rules are cut, judgment may 
be entred againft him as aforefaid. Ih'uL 

A prifoner may any time pending the a61ion, 
and before final judgment, file fptcial bail, and 
judil'y the fame; and in that cafe he may be dif- 
charged as to that i»dion hy fuperjttlcas. 

If a prifone: [ Lad in peilon, he does not pay for 
the iffue, other wife by attorney ; nor muft you de- 
liver the iffue to the attorney if he plead in perfon, 

T^lVilS, It, 

The plaintiff muft proceed to trial and judgment 
vnihin three terms after dcclarntion delivered^ or after 
render^ if dvclaration was delivered before ; and to 
execution within two terms after judgment, includ- 
ing the term in which judgment Ihall be figned, or 
the defendant may be diicliargcd. R, E, 8 Geo, i. 
Vide rule at length after n 


?> Inn PrifoTiers /tre hi* filed to their Bifckarge. 

I F t!ie defendant be committed to prifon by 
pnjcciV out or this court, c.i habeas corpui^ the pri- 
(oner eju ring his appear .ncc with the prothonotary 
in cafe ot a plaint, or in cal'" of an attachment of 
privilege; or with the fiLuer in cafe of other pro- 
cefs, and f/ving rules to declare, the plaintiff not 

dc-- 
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declaring before the end of the next term after the 
comniiimenT, the defendant in reference thereunto 
to I'.e difcnargcd of his iniprifoum^nt h)- JitpcrfcJuiSy 
in the end of th-j next ttnri, and liberty (or the # 
plaintiff to declare upon that appearance the next 
icim after th it, at the farthclK R, AL 1654 /•IS- 

If the declaration be not ciiJ -red or Ir tt in the to^c 

oflice before the e nd ^'f the next teim, after the 
wnt Oi procels ( the prijoucr jt lUi be ttfkcn or ,en,», nr fijca 
;>! cvfhfly ) b:; reluF nahi j-ud aj! 
tna.'t' riKtl jVi'd vj'ith the py'^per Second » tv, of t-'j de- 
in:.ry cf the c'py of futh duhiratton^ mid rj ih,< time • 

ii'heu^ mid the perfon to whoyn^ the fame cp y av:i de* 

/.'C'vr,/, hrfhe the end of tiventy days cfte>- juth ietm 
(I'.wdlei te^m excepted^ ahd tviihin ten days after Kcfier 
ft';;// 1, tl;c ptiloncr flinll be d'.fchaigcd up /n his 
enttiitf? <\f hi< appearance with the pr<;pcr oiruet^ by 
writ <1 Japi*fdct>s ns.ulc by i)im, areoid'Pi> to the 
aiU'Mif i.taCtu-c ot thi^j court* R. E, 5 //’. b" AL 

r 

K. 1 he term in v. Inch the writ is returnable, 
is accounted a? one of (I'.e terms* 


(■;.<///./> vv,:> taken out the iQth of vl/.j, I77S, in 
Ejjd r uum, ictuinable on the morHAv of the Holy 
Jinn the d "fen Jan t was airefitd the 2Sth of 


A drfrnilint 
is not 

a'-'lc t< r want of 
drclaration, till 


Alay-t f'*vc days before the end of EeylLr l^ixs)^ the the md of toe 
nlaintiir did not declare in. TVz////y term, upon which' 

a Jnperjedcasyfxs nvjvcii for m the trcLlury chamber 5 

thejudj^cs were of opinion, that the defendant was abic (-.oi ihr. ia 
not lupericccable till the end cf the ttTm after that 
in whiih ihr procefs is returnaidc (;/'/ after that in 


•:id':c!> the m refits vi.ade), 7. Black, Rep. IV42. 


(Jet the eleik of tlie papers to give you a copy of Howtodifcharie 
the caufts, pay 3^. bd ; take out a funrt ons from ^ 
judge to fhew caulc, ^^^'Vihyhejhculd net be dijebarged 
upon entring a common appearance for 'iCant of de~ 

“ claringd* Serve a copy thereof on the plaintiff's 
attorney ; if he does not attend, take out a fecond 
and third, then make affidavit of fuch fervicc on a - 


tieble bd. fiarnpt paper, and fwear the fame before a 


judge} at the fame lime pryaarc and ingrofs your 






fupcrfedeas for the judge's /uit\ then, upon receipt of 
ihe judge’s order, enter an appearance with the prov 
thonotaries, pay ^s, lod, ; no praecipe rctiuifite ; 

, Signing fupe^Jedeas with prothonoiaries, ijr. \d. \ 
ft’al ; leave it with the warden of the Fln't. 

N, B. After declaration, in all writs in this 
c. uit, the prothonot/iries fign the fuperfedcai^ and 
appearances arc therein enfred. 

By a new rule £. 23 Qeo. 3. Attendance upon a 
fii r.mons now is but one half hour, fonnerly an 
hour. 


Fljw »o fiip.-r- 
»ii tf'c <.uf- 
looir of the Iht- 
j-.i} !'(ir want of 


If the defendant be in a county gaol, get a cer- 
tificate from the gaoler of the caufes, and an affi- 
davit of his hav ing figned the fame ; ihvO proceed 
by fumnionS as befort. The fiift order if not con- 
iented to ;v ul be within fix daySy and afterw ards 
an abloiute one, pay fummons 2i. ; order nlji^ is, i 
order abfolutc, bs. fiai^^s. 


irhen inti tied fior IV ant ofi frcceetUng to Tricili 
cr judgment and Execution^ 


PtfonTto Vt 

clifcrid if 
pljiiicirf p ocetd 
n t in lU:te 
tcr-Tis a her de- 
cUratiun deli- 
vered. 


Or after jndj- 
ment, and not 
charging in eae- 
cviMrn in two 
term':, unlefs 
«auic« 


IF any plaintiff (hall declare againfl: any dc-* 
fcndnnt in cutlndy of the warden of the Fleet 'prifon, 
or of any fhcTtff or oihcr ofli-rer, by virtue of any 
pruceis of tnis court; and f!\a!l not further procetd 
to judgment within three terms after fuch decla- 
ration delivered, inc'vfiroc ofi the term in vshich the 
declaration Jhdl be ddivtredy the defendant having 
appeared ; or if any plaintiff having obtained judg- 
ment in this court, in any «;Sijn againft any de- 
le idaiit, a prifoncr as a fore fa id, and {hall not charge 
fuch defendant fo remaming a prifoner in execution 
upon the judgment fo obtained, within tvoc terms 
next ( I ter Juch judgment,, fo had and obtained, in- 
clu ling the term in which the fiaid Judgment fl^ail be 
fiignsd ; or within tw'o it* ms now next enfuing upon 
iulgmcnt already had ; thL*n fuch defendant fo re- 
maining in piifon, may be difeharged out of cuf- 
ILody wntrv he (lull be detained, by JuperJ'edeas^ to bq 

' allowed 
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allowed hy one of the juftices of this court, if cauic 
(hall not be (hewn by the plaintiff or his attorney, 
why fuch plaintiff had not piocieded before that tin.e 
to judgment and execution, as afoVefaid, upon notice 
to either of them given. R. E, 8 Geo, i. 

If a prifoner is difeharged, or ordered to be dif r-annot arreft on 
charged, by this court, or any of the juftices there- 
of, by fuperfedeas^ for want of prolccution, and 
iuch priioner be afterwards arrefted, or det.iint d in 
cuftody by aflion of debt, brought upon judgment 
obtained in the caufe wherein fuch piiibner was 
difeharyed, or ordered to be difeharj^ed, a common 
appearance fhall be accepted. R," 11 , 8 Gto, 2. 

Re^. 2 . 

And if any defendant hath, or (hall, render him 1^* does 

or herfelf, or be rendered to the Ikei firifon, h. " . 

difeharge of his bail, at the fuit of imy plaint' ff, k-'u*. rJn 
where no further proceedings by ceclaraiion h.ivc ii'- ^ a»v‘* 
been had againft fuch dtfendant fo reiulcred, luK>re 

fuch render, unlefs the pUl nuff Jlu/// dcJinc cr/tinfi 

fuch dejmdunt ivithiii tivo terms after Jiuh revder ; 

and where any declaration hatli been delivtred 

againft fuch perfon fo rendciing him or heilcif, ct 

being rendered, or judgment has bten had againft 

him or her before fuch render, unlols the plrtiiuiif 

(hill proceed to judgment upon fuch dcui i ration 

delivered zviihin three tetins after fuih rodder 

defendant having nppcartd) and charge fuch d( fend- a-* c»M.p,ein 

aut in execution within two terms after fuch 

obtainedy fuch defendant may be difeharged out of 

cuftody, by fuperjedeasy to be allowed by one of the \'u-i nny be 

juftices of this court, if caufe ftiall not be fhewn to 

the contiary, as atoiefaid, by the plaintiff, or his 

attorney or agent, and oath made of fuch notice 

given. .R, E, 8 Geo, i. 

A\ JJ. So for want of getting a demurrer argued 
within the third term. Barnes 383. 

The plaintiff (hall have every day in the fecond 
term to charge in execution. 2 380. 

If the declaration is delivered in Hilary term Rule explained. 
1783, the plaintiff* mull Cgn final judgmtnt the laft 
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(Jay of Trinity term* and charge the defendant 
execution the laft day of Michadmai term. 

If a writ lie a- If a Writ be fued out againft hufband and wife, 
gJnft huibind only'bc aireftcd and detained in cufto- 

wTfc'Vcm^oif ^y> fhc fli.dl not be cpmpelled to put in bail for 
tody, ftr fluii hcF hufbaiul, but may file common bail for berfelf, 
i>.>tput ii.ii 2 fuperfedeas for her difeharce; but if 

or \Lt u in . hufband only be arrefted, he (ball put in bail 
for his wife as well ashimfelf. 

Ifphintifl' be- Plaintiffs proceeded to final judgment in Miduid- 
term 1767; the plaintiffs became bankrupts 
in^ke d'.<* vMii- between that and rhlary term, and the alfignecs 
gence to'thjr^'e fued 3 fctfc fciciai for cxccutiop Upon the judgnitnr, 
yet ^Tilary 1768. The defend- 

f«<Kiani prevents 2m t pleaded 3 plcj, which wus held bad upon dc* 
it by plea, l.e murrcT, ill the fame term, and therefore the de- 
^tricdcdl fendan: prevented himfelf from being charged in 
execution in Hilary Ur which might have been 
done, if be had not pleaded. Now, upon motion 
for a fuparfedt'as^ the court held, that the bankrupts 
could not charge the defendant in execution in 
Hilary tcr 7 n^ becaule the affignecs were in titled to 
the benefit of the judgment, therefore the rule for 
the fuperfedeas was difeharged, the affignees having 
m«idc due diligence. 2 WiU. 378. 

Delay by error. If defendant delays the plaintiff from proceeding 
by a writ of error, he muff charge him in execu- 
tion two Unns after affirmance^ including the term 
in vihich the judgment is given, 2 IVih. 280. 
Ifremierin If he renders in /tTw, and declaration is 

dlc^ar^alirn ffied Hilary (although tbc plaintiff’ has tried his 

o{ Hilary, when caufc), yct bc is HOt bound to fign final judgment 
toi.pnhnal rj]i the laft day of Trinity term ^ nor to charge him 
judg^ncni. execution till the laft day Michaelmas term. 

How todifchirge To proceed to difcharge the prifoner for the not 

lor'wtnVot *« in due 

ceciiig 10 ju.)g. time, apply, it the defendant is in cuftody of the 
meot and txecu- flieriff, !o the gaoler, for a copy of tfie caufes he 
has againft him, and what proceedings have been 
had j alfo make affidavit of his having figned the 
fame j then take oufe a fummon^ to ibew caufe, ae 

a judge’s 



t judge’s chambers, which fcrvc on the plaintiff’s 
attorney, or agent $ if he does not attend, you 
will, upon the third fummons.^have an order of 
courfe, on an affidavit of the fervicc, and due at- i 
tendance ; but if he ihould attend, and it is a coun- 
try caufe, at a diftance, the firft is an order nijiy 
within a limited time, to the agent, to write to his 
client, and then an order abfolute, if no caufe be 
fliewn* The agents in town gtncfally attend the fum- 
cnons,and order, unlefs caufe be (hewn ina week,6?V, 

Upon the order in cither cafe being made, you 
iflue out a writ of fuperjedeas for his discharge; 
which fee hereafter. ^ 

J. G. of, b’tf. Gent, maketh oath, and faith, of fer. 

That he did, on the day of ^’**'** 

Uft paft, ferve a true copy of the fummons hereto*^*'** 
annexed, on Mr. H. J. who afts as attorney or 
agent for the plaintiff in this caufe, by leaving the 
fame at the houfc of the faid //*. 7 . in Fleet-Jireet^ 
with the clerk or fervaiu there. And this deponent 
further faith. That he did alfo ferve Mr. //, y,N. B. At the 
with another true copy of the fummons hereto 
jnexed, by leaving the fame with the clerk ur fer- ^inai iTiunioiis! 
vant of the faid 11. J. at his houfc aforefaid ; 
and this deponent did alfo, on the 
day of iaft, pcrfonally ferve 

the faid H. y, with a true copy of the fum- 
mons hereto annexed. And this deponent did, on 
the feveral days mentioned in the fiid finjinons, 
duly attend at the chambers of the Right Honour- 
able ylUxander Loughborough^ in i^.e^jear.a h:n^ 

Chancery Lancy London^ but no one attt;iiJed on be- 
half of the faid plaintiff’. 

It is very common to favc this affidavit, ard the 
three funimonfes, by getting the plaintdf's attonv. 
to go to the chambers, and the clerk will make an 
order upon hearing ; but then a fuperfcdcas ifl’ias. 

George the Third, Jo the (heutF of on 

greeting: Whereas A, B, is detained in our prifon, 
under your cultody, by virtue of our writ of iVv/’/ji, 

' iflued out of our court, before our jufl ices ^ 
mhifitVy on, (theicturn) to anlw^cr C, D. »n a 

\ 



Superfedcas for 
V'JQC oI^ plain- 
tiff’s proceed. ng 
to judgment 
-within three 
terms after di 
claraticn deli- 
vered. 


p!ca of trtffpafsj and alfb in a certain plea of 
trefpaf^ on the cafe^ upon' promiTes, to the da* 
mage of the faid C, of 30A whereby ixo/. 'bail was 
directed to be taken : but bccaufe it fufficicntly ap- 
pears to our faid juftices at Weftminjlery that the 
laid A. has appeared, by JF, R. bis attorney, to 
anfwer the faid C. in the plea aforefaid. We com- 
mand you, that if the faid C. be detained in our 
prifon under your cufiody, by virtue of the faid 
writ, and for no other caufe, that you will fuffer 
hina to go at large, as you will anfwer the contrary 
at your peril. Witnefs Alexander Lord Loughbo- 
rough^ at JFe/lmtnJler^ the 281 h day of November^ in 
the twenty-fourth year of our reign, 

George the Third, tiff. To the fheriiF of 
greeting ; Whereas A. B. is detained in your cuf- 
tody, by virtue of our writ of capias^ returnable be- 
fore onr juftices at JVeftminfter^ t^c, (the return) 
laft paft, to anfwer C, D» in a plea of trtfpafs, and 
alfo in a certain plea of debt upon demand, for 
40A ; And whereat the faid A^ afterwards (that is 
to fay), on the 17th day of May laft paft, was 
charged with a declaration at the fuit of the faid 6, 
in the plea aforefaid ; hut becaufc it appeal cth to 
our juftices at Wejiminjier^ that the faid A\ hath 
appeared in our egurt of Common Pleas, to anfwer 
the faid in the plea aforefaid \ and that the 
faid C. hath not proceeded to judgment againft the 
faid A, within three terms afier the delivery of the 
faid declaration, as required by the rules of 
our faid court, Wc command you, that if the 
faid A, be detained in our47rilon under your cufto- 
dv, for the caufe aforefaid, and no other, you per- 
mit him to go at large, as you will anfwer the con- 
trary at your peril, WitntA, £ 9 V. 

George <he Third, To the warden of our 
notclntgiRgihe pj-ifyji Fleets grcctiftg : Wht. eas ifef. Z). on 

««o:ion orjune 1783, rendered herfdf to our 

two faid prifon of the F/eet^ before the Honourable Mr. 

fuftice Goulds one of our juftices of our court of 
the Bench, in difeharge of her bail, at the fuit of 
R and //. C, for 40/* i and bccaufe the faid 

U. and 


Supfrfedras for 



U. and H. have not ppoceeded to charge the Taid' 

M. in execution imthin two terens next after judgment 
obtained^ according to the rules of the faid court 
of the Bench ; We therefore command you, that if 
the, faid M, be detained in your cudody, for that, 
and no other caufe, that then you fufier her to go 
at large, as you will anfwer the contrary at your 
per41. Witnefs, i^c, 

George the Thiid, To the Iheriffs of Superfrdeas on 
don^ greeting : Whereas C. R, is detained in our g'«d 

prifon under your cuttody, l?y virtue of our writ 
returnable before our jurtices at lypjiminjier^ on, 
fife, (the return)^ to anfwer y. Al^ in a pica of 
trefpafs, and a!(o in a plea ot trefpafs on the cafe, 
to the damage of the faid J. of lOoL ; and bccaufe 
it fufficiently appears to our faid juftiecs at 
vitnjier^ that the faid C. hath appeared in our 
faid court, and found fuiHcicnt bail to anfwer the 
faid y, in the plea aforefaid ; therefore we com- 
mand you, That if the faid C. is detained in 
our faid prifon, under your cuttody, by occafion 
of the faid action, and no ot.^er, then you per- 
mit him to go at large, as you will anfwer the 
contrary at your peril, Witncfs, 


S)ehtoi0 in 6jretution. 

How to he difebarged cut of Cufiody on the 
32 Geo. 2. c. 28. called the Lords Adi. 

I F any fwirfon lliall be charged in execution for Dfb cr charged 
a fum not exceeding 100/. and fball be minded execution Tor 
to deliver up to his creditor, who ftall fo*charge ““ 

him, all his ettate and ettedis, towards fatisfadion 
of the debt, fuch prifoner, before the end of 
the firji term which Jhall he next after fuch pri-- 
fomr Jhall be charged in execution by his creditor^ ■ 
to exhibit a petition to any court of law fro?n May exhibit! 
whence the procefs illucd,^ upon which any fuch to the 

5 f prifoner 



prifoner inras or tvcrc taken and charged in earecu* 
tion as aforefaid, or into the court where any Aich 
prifoner fhall be removed by hahas corpus^ or (ball 
be charged in cdftody, and (hall remain in the pri- 
Cfrt'ifyin^ there- fon thereof, certifying the caufe of his imprifon- 
fetting forth not only a juft and true account 
nwAtrwih"! and per final eftate^ which he^ or any in truft 

fchedule of his fir him^ isy waSf or were entitled to^ at the time of 
eVatc^'^arthe"^* ; and of all incumbrances^ if any there 

lime of his fir ft pcrfijial e/iate of the per^- 

intprifonmcni. fin fi petitioning^ but alfo a juft and true account of all 
. tbs real and per final eftate which any fuch prifoner^ or 

any perfin in truft for him^ or for his ufi^ was or were 
interefted in^ or intitled to^ at the time of his firft im^ 
prififiment, either in pojjeffton^ reverfton^ remainder or 
expedtancy^ to the heft of his belief ; and the ficurities^ 
honds^ noteSy and books^ relating thereto^ with the 
names ^ and places of abode of the wiinejjes. And be- 
fore any fuch petition (hall be received, every fuch 
prifoner (hall give, or leave, or caufe, fsrV* unto and 
<or all and every the creditors at whole fuit he (hall 
ffand charged in execution, or his or her executors, 
at his or their ufual place of abode, or to or 
for his attorney or agent laft employed in any fuch 
a^lion, in cafe any fuch creditor cannot he met withy 
Pf^'-rrern 'lays bitt not otherwi/?y fourteen days at leaft bclorc any 
^rVu'di inuruie be prcfcntcd and received, a no- 

petifion 10 bi: in wi Sting, figned with the proper name or mark 

txc- of futh prifinery importing theicin, That futh pri* 
torliry ^ to petition the court from 

** whence the procefs ijjucd^ upon which he /lands 
charged in execuriony or into the prifon to which any 
“ fuch prifiner Jhali have been removed by habeas cor- 
“ pus, or /hall ft and changed in execution on anyjudg- 
menty recovered on any bill or declarationy filed or de^ 

“ livend in any fuch court And alfo felting forth. 
With a c r py of “ true coPy of the account or fcbeduley including the 

the fehedoie. u pcrjonal eftate of the perfin or perfins 

Jo defigning to petition y which he doth intend to deli^ 

“ liver (other than and except the necejfary wear»^ 

** ing apparel and bedding of the prijonery and 



his^ htr^ er their family^ emd the tools or inJirumnSi 

af hit trade or callings not exceeding id* in the 
« whole.*^ 

Affidavit of the due fcrvice of^fuch notice to Affidavit of the 
be left at the fame time -with the petition, and read no7.*«^to^ 
openly, and a rule to be made upon receiving thejivcreri with the 
petition, lor bringing the prifoner into court, and ; ania 
fummoiiing the creditor to appear perfonally, or be made, 

attorney, at fonie certain day to be fpecified ; and 
the creditor appearing or not, in perfon, or by at- 
torney. then upon affidavit of the due fcrvice there- Oith being made 
of being made on him, h"r, or them, or his, ber, 
or their attorney, if any fuch creditor^ his, her, or 
their executors or adminiftrators cannot be met mine, 
with, fuch court jfhall, in a fummary way, examine 
into the matter of every fuch petition, and hear 
what can or fhall be alledged on cither fide, for or 
againll the difcharne of any fuch prifoner, who 
ftiall fo petition, and order an affignmenc of his ef- 
fects. But if the creditor fhew caufe of difbelieving Cr#*dltor diibe- 
his oath, and defiie further time for information, 
the court is to remand the prifoner back to a further 
day, and ihe creditor nor appearing/, he may be dif- t 

ch rgid, unlefs the creditor iiifiit upon his deten- 
tion, and, covenant to allow him 2s» e^d, per week. 

But upon failure at any time in the payment thereof, 
the prifoner, upon application. to the court, to be 
dilebarged, (ffc. Where more creditors than one 
iniifi on the prifoner's detention, they are to pay 
him each not exceeeding is. td. Setl. 14. 

Pnfoners charged in execution in country and PnToners char- 
other gaols, difiant from IVeJlminJier twenty mUes^ execution 
to proceed in like manner, by petition and affiJa- 
vie, and the court to make a rule tberupon, for 
his being brought up to the next affizes, and a 
copy of the rule ferved on the plaintiff, ifa ; and 
upon affidavit made of fuch fervice, the court to 
appoint a time for hearing the matter of the peti- 
tion ; and the creditor appearing thereto, or not, 
proof being made of their being duly ferved with 
the notice, and copy of the fchedule of the pri- 
S f.2 foiicr's 



foner’s edate, the court to proceed therein in a 
fummary way^ {5V« and dilcbarge the prifoner. 
" ' 15. 

In the Common Pleas, 

John Dcnn a^alnft Richard Fcnn^ 
yohn Denn^ 

The notice. Take notice, that I do intend to petition his 

IMajeft)’s court of Common Pleas^ at JVeftminlier-^ 
alter the expinuioii of fourteen days next after no- 
tice hereof given [//*/?/ the alfizesj'ay^ For a rule or 
* ‘ order that I may he brought before his Alaje/ly s juf-- 
tices of afjl'^e^ ut the next ajjizes to be held at Ox- 
ford, in and for the coirnty of ] that I 

may have i’uch relief and bciufit as I may he in- 
titled unto, by virtue of, and under an adf of par* 
lidfoent made in the thirty- iccoiid year of the reign 
of his late Majclly King George the Second, for the 
leiief of dv'btcrs, with rtl’pcj^t to the iiiiptifonment 
of iht ir perfoiis : ‘‘ and the fehowing is a true copy 
of ike fihedidc which I do intend to deliver into 
“ the Jaid ccutt with my /aid petition -y* as witnefs 
niy hand this day of 1781. 

Witnefs y. G. Richt*rd Fenn. 

If there is no fchedule, then fay, Jljid that J 
J/jjd not at the fame time deliver in any fchedule or 
tn jc’iicry of any cjiate or ejfctls zvhatfoevery having 
?me (fave and except the wearing apparel and bed^ 
dir.g of or for me and ony family y and the tools or in- 
“ firuments of my trade or calling y not exceeding lol. 
“ in value in the u holed') 

fh^dule or vi.untory of all the ejiate and effects 
nuhich Jy K. F, a prijoner in execuiiony in the Poultry 
CompitXj L<>r;don, at 4he fait of J, D. or any per- 
fon or per fans in ttujl for ?//<?, was or %ve7’e poJe£ed 
cfy or intitled untOy at the time of my firji imprijm^ 
tiienty at the fuit of the fald J. i). or at any time nnee 
(except the wearing apparel and heduing of or for me 
or tiiy Jamil) y and the tools or vijlrumtnts of my trade 



Ir callings n^'i exceeding lol. in value in the whoU)^ 
to wif, (here Jet forth the inventory). 

* 

Real cftate. — I have none, either in pofTeiTion, re- 
verfion, remainder, or otherwife. 

(joods. — One old chair, fix pewter plates. 

Debts. — y. JV, of Oxford^ labourer, o. 0 o 

Witncli J.G. R. F. 

lo the Right Homurahle Alexander Lord Lough- 
borough, Lord Chief JulUce of his Atn]cfty s Court 
of Common Plcas^ and the reji of the fujiices cf the 
fa?ne Court. 

The humble Petition of Richard p'enn, 

Shewethy 

THAT your petitioner is a confined prifoner in Pc 
pxecution, in the Poidtry Compter, Lvukuy and w.ia 
taken in execution the day of 1782, at 

the fuit of John DeuVy for the fum of e^oL debt, and 
63J. damages, by virtue of his Maje fty's writ of 
fiat ad jati faciendum ifTuing out of rh is honourable 
court, as by the certificate hereto annexed appears. 

That your petitioner humbly apprehends he ia 
entitled to the benefit of an aft of parliamer.t, made 
in the 3id year of the reign of his late Majefty Kin;^' 
George the Second, for the relief of debtors, with 
refpeft to the imprifonment of their perlcns, and is 
willing and defiroiis to conform himfclf to the cii- 
reftions of the faid aft of parliament. 

'rhat your petitioner hath not at the tin.c of ih;-; 
his petition, nor had he at the time he was taken in 
execution, or at any time fince, any debts, 
or efFefts whatfoever (other than and except the nuef 
Jary wearing apparel and bedding for himfif and family ^ 
and the took or injlrwnents of bis trade or callings not 
exceeding ten pounds in value in the whole befidci 
v/hat IS contained in the fchedulcor inventory hereto 
annexed. 

Your petitioner therefore moft humbly prayi 
the order of this honourable court, dirtft- 
S f 3 “ ing 



Iftg the keeper of the prirofi of ♦ thi? 
** Poultry Compter, to bring your petitioner 
into this court, at a day for that purpofe 
to be appointed ; and the faid John Denrt^ 
** then and there to Ihew caufc» if any he 
bath, againft your petitioner’s difcharge, 
“ and that your petitoner may have fuch 
relief and benefit as he may be entitled 
‘‘ unto, under and by virtue of the faid aft. 
“ And your petitioner Jhall ever pray, &c. 
Witnefs G. Richard Fenn.* 

y. G. of, fsfr. gentleman, maketh oath and faith, 
■anexed^ That he was prefent, and did fee R, F» the petitioner, 
in the pcinlon hereto annexed, figa the petition, 
notice, and fchedule hereto annexed, and that the 
name R. F. fet and fubferibed at the foot of the faid 
petition, notice, and fchedule, are of the proper 
hand-writing of the faid R, F, And this deponent 
further faith. That he did fee A. D. the keeper of his 
if necefTary with Majefty*s gaol or prifon of the Poultry Compter, 
the warden. fign the certificate alfo hereto annexed, and that the 
name A. D, fet and fubferibed at the foot of the faid 
certificate, is of the proper hand-writing of the faid 
A, D, And this deponent further faith, That he did, 
on the day of infiant, pcrfonally 

ferve the above-named plaintiff with a true copy of 
the notice and fchedule hereto annexed, and did at 
the fame time leave fuch copy of the faid notice and 
fchedule with the faid plaintiff. 

How to proceed. The petition' and affidavit are to be ingrofled on 
paper without a flamp, and of courfe to be fwornin 
town before a judge (pay nothing) j in the country 
to be fworn before a commiffioner ; annex alfo a 
copv pf the caufe from the gaoler or warden j after 
amaavit fworn, Ica.'e it at the jecondaries^ who will 
give you a rule to bring up the defendant, and for the 
plaintiff to appear ; ferve a copy on the plaintiff, 
affida- gaolcr, of which make affidavit on 

vit ia produced plain paper } annex the rule to the affidavit *. The 
thsreot'the fer- affidavit 

vice of the ruler 


• The gaol of 
Oxfirit, to bring 
Mm to the next 
aflizct to be 
holden at Vxfard 
in and for the 
faid county. 


Afifidavit to be 



Ikfidavit only goes to « the favia ofUth^' there- 
fore it is a matter of courfe. 

'I'hc defendant being an infolvent debtor, was ^*"”'^* **""* • 
brought into court a fccond time, and plaintiff be- ^ai^twice 
ing dead, his executors appeared, and prayed further * . 

time to enquire into the truth of defendant’s dif- 
fcovery of her effects, but the court refufed to en* 
large the time, which is Jimited by thea£f, and re- 
fufed to difeharge the prifoner. Luktr v. lVall\$. 

Barms 370. 

Plaintiff’s attorney appeared, and offered to fign a attcr* 

note for 2J. ^d^per week, to be allowed defendant in ^note!"”** 
order to continue him in prifon in execution at the 
plaintiff’s fuit, held not fufEcient* /A/V. 37X. fFar- 
tinpon V. Elliett* 

All objections as to the infufficiency of a prifon- to 

er’s fchcdule of his effefls in point of form, are to poInt‘^offorV,* 
be made up on the firft attendance : The fecond to be made the 
time the prKbner is brought up^ the plaintiff muft 
be prepared to falfify the account given by defend- 
ant of his effects, if he can $ he will be too late to 
object to the fchedule in point of form# Jkid, 372. 

Jenmr v. Swan. 


Proceedings by Habeas Corpus. 

THERE arc feveral writs of habtas corpus^ Habeai corpui^ 
to which the fubje£t Is intitled by common 
right, when he is deprived of his liberty. But the 
great and efficacious writ, in all manner of illegal 
confinement, is that of h( 4 beas corpus ad fubjicUn- 
duMy directed to the perfon detaining another, and 
commanding him to produce the body of the prifon- 
cr, with the day and caufe of his caption and deientiony 
adfaciendumyjubjiciendumy recipiendum y to do, fub- 

mu to, and receive, whatfoever the judge or court 
awarding fuch writ, ffiall confider in that behalf. 

State Trials^ voL 8. 142. 

Sf 4 To 



UclAy*; m^Jcon 
ginallv in iriin. 
ao'i fcti.r.'iin^» 
^i.i» wrir. 


liT.'iir f >r 

t\yji oiK'vin^ it. 


To alTert an abfolute exemption from unprifen- 
menc in all cafes, is inconilfteot with every ideac^flaw 
and politic<il fociety, and, in the end, would deftroy 
all civil liberty, 5 y rendring its proteAion impoffible ; 
but the glory of the Englijh lavo confifts in clearly 
defining the times, the cauies, and the extent, when, 
wherefore, and to what degree the imprifonment of 
the fubjeft may be lawful. This it is which in- 
duces the abfolute neceflity of expreffing upon every 
coriimitmcnt, the reafon for which it is made; that 
the court upon an habeas corpus may examine into 
its validity: and according to the circumftancc of 
the cafe may difeharge. admit to bail, or remand the 
prifoncr. 

No Korpu^ lies for 'Hi enemy, prifoner of 

war, however ill ufcti ur decci'^ed, ?. Biack^ Rep. 

Grear delays were made i*i granting this writ^ 

’ becaufe the judges who had auihority to ilfue it, 
pretended to have power either to grant, or deny it ; 
not only that, but the party impnfoning, was at 
liberty to delay his obedience to ihe fuft writ, and 
nr-’ight wait till a fecond and third, called an alius 
and pluriiS^ were jfiued, before’ he produced the 
party ; and many other vexatious Ihifts were prac- 
iifrd to detain prifonsrs in cullody, particularly 
flate prifoners. vgL 7. 136, 

'I'his oppreflion gave birth to the famous habeas 
corpus afl, 31 Car. c, 2. ; whicli is frequently con- 
fideied as VitiOih^r magaa cl at ia of the kingdom; ami 
by confequence has alfo, in fubfequent times, re- 
duced the method of proceed in j: on tiiefe writji 
(ihsi'jdj not within ihe reach of that fiatute^ but ij/itin;:^ 
7 nerel) at ihe cowmon law) to ihe true itandard ot law 
i'.U'l liberty. 3 Black, Com, 13^. 

'fhis^ttatute has r*<nedu’d every irconvenience the 
prifoner was I'abjedl to; for if nuc obeyed within a 
iea»oiublc time, the officer or iheritV is (ubjodt; to a 
large penalty, bcfidcsau attachment *or his contempt 
of the court from, whence it iluied. 

For 



For further particulars as to this writ, ^ 

Ji^nfs Commentaries^ title habeas corpus. 

1 ftiali now proceed to (hew how the defendant 
may be removed from imprifonment in a common « 
gaol, or rpunging-houfe, where he is detained by 
civil procefs ; therefoie, if the defendant be de- 
tained either on a writ iiTued out of this court, or 
by a plaint id'ued out of the inferior courts, as the 
mayofy or Jheriff^s courts Lendon^ and wi(hes to re- 
ceive the beneht of the prifon of this court (which 
is both airy and %vholefome)^ he may, by getting a 
creditor to make affidavit of a debt of ic/. or up- 
wards in this court, ifl’ue out a writ thereon, aiid 
bring a habeas corpus ad faciendim iS y ecipifmlum^ 
which is commonly called a habeas iurpu^ cum cauja^ 
becaiifc it commands the (heriiF, or perion in 
“ whofc cuftody he is, to bring him before the chief 
jiitticc therein named, or, in his abfence, any 
“ other jnftice of the fame court, together wirh rhj 
day and caufe of his caption and detainer, to do 
‘‘ and receive whatfoever (hall be confidered of him 
in that behalf;'’ who upon reading the cauf-s 
returned, will of courfe commit him to the Fleet 
prifon; but if lie be already in cuftody, by virtue of 
a wrrt iffiiiiJ rut of this court, he may have this 
writ in the firft inllarxc to go to tlnu piilon. 

This writ, in the fifth year of the leign or 
Charles 11 . could not be returnable 
or in the vacation, unlefs the party was in priion in 
London or AJiddlefex^ or in order to deliv. r him over 
in difeharrie of his bail ; but fince the ft.itufe of 
IVilUajn Ilf. which gave liberty to a plaintiff (in- 
(lead of bringing his pnfoner to this court at the 
great expence of the writ of habeas corpus ad re^ 
fpondendum) ^ to charge him with a declaration in 
piilon, It b< en determined, that in al? civil fuits, 
tins writ may be had returnable immediately, be- 
fore a judge at his chambers, and may now be fued 
out, without any previous motion made. Fide 3 
1876. And that if the (heriff, feV. Jo nor obey it 
in convenient lirnc, he will iioi only be fei je^i to 



If in an mferi 
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the penaltiei in the 31 Car, a. but to an attath- 
inent for his contempt, that fort of puai&ment be* 
rng the fpirit of the ad of Parliament. Fide 2 Burr* 

• 854- 

To proceed therefore regularly to obtain this 
writ, we muft iirft £bew how to remove the body 
that is in cuftody, either by procefs out of this 
court, the King’s Bench, or any inferior jurif- 
did'on, and afterwards how the caufe may be re- 
moved, if the defendant does not wifli it to be 
cided by the inferior jurifdidlion. 

How to remove the Body from the Cujlody of 
the Sheriff, on a King’s Bench Procefs, tit 
the Fleet Prifon. 

IF the defendant be detained on a writ out of the 
Khifs Bemh^ and wilhcs to go the Pleet prifon, he 
mnlt get a writ fucd out of this couit tor jc/. or 
upward:., to warrant his going by habeas corpus \ 
in that cafe an affidavit is made of the debt before? 
the filacer, and a capias fued out, and left with the 
habeas corpus^ at the Iheriff^s office ; which being re- 
turned, the IherifPs officer takes the defendant to the 
chief jiifiice’s chambers, or in his abfence any othet 
judge of this court, who will commit him. 

if he is in cuftody in an inferior jurifdidion, as 
the iheriflT s court of London, &c. then he may be 
removed to the faid prifon, in the Iirft inftance by 
habeas corpus, bccaufc that writ removes the a<ftion 
with the body into this court. And if in cuftody al- 
ready upon a writiflued out of this court, an habeas 
corpus may be fued out in the firft inftance, and left 
with the fneriff for his return ; whofc officer brings 
up the defendant before the judge, as before, to be 
committed. 

How to fue out the Habeas Corpus* 

THE habeas corpus is now printed on a y. ftamp, 
and may be had ac the ftationers in blank 3 but in 

* cafe^ 


cafe it is not to be had, I (hall here iafett the form 
thereof, which is as follows : 

Georgiy &c. To the (heriffs of Londofiy greeting : Habeai corpui. 
We command you, that you have the body of ( 7 . Z), « 
detained in our prifon under your cuftody, as it is 
faid, under fafe and fecure condud, together with 
the day and caufe of bis being taken and detained, 
by whatfocver name he (hail be called in the fame, 
before Alexander Lord Longhborougby our chiefjuftice 
of the Bench, at his chambers, (ituate in Serjeants 
Inn, Chancery-laniy immediately after the receipt of 
this our writ, to do and receive all and lingular 
thofe things which our faid chief juftice (hall then 
and there conlider of him, in this behalf ; and have 
there this writ. Witnefs Alexander Lord Lough- 
boroughy at JVeflmtnJiery the 28th day of November^ 
in the 24th year of our reign. 

y. K. Attorney. 

London. Habeas Corpus for C. to do and re- Ptaefif-. 
ceive, returnable immediately. K. 

This you take to the prothonotaries office ; pay 
judge's fee and figning 55. 4/A feal yd. Take the 
fame to the (herifrs office in the Pouliryy or IFood- 
7?w/,Vhere the action is, who will return the fame. 

If. in Middlefexy take it to the (heriiPs office in 
TooPs courty Curjhor^ Street. 

Though this writ is returnable before the chief Any iuo’g* nify 
juftice, yet any other of the judges may commit 
prifoner» 

When the (heriff has returned your writ, an offi- How to prowj 
cer will take the prifoner to the judge's chambers ; 
get a tipftaff, and he will then commit the defendant, ^ * 
pay the officer lOi. bd. 

If the habeas corpus be in Middlefex or Londony pay Fees far the 
the (heriflF gr. ^d, for the firft adlion, 2 j. e^d. for Acii/h. 
every other, mittatisy 2 s. \d . ; and if the defendant 
is in Newgate, 2/. j^d, for warrant to deliver. 

If it be from the palace court, pay 5/. for allow- pnicecourti 
iogi and for the jurat. 


The 



l^adeatr 4aipuief^ 

The above form will do for all counties, only 
direct it to the fheriff, in whofe cuftody the de-* 
fendant is. ^ 

Few in the If you remove a perfon from the country, thefhe** 
couiitiy. j.jg: jg pjjjj I jjjiig fQj bringing him to town, and 
the judge will not (it is faid) Commit the defend- 
ant, unlefs the fum is paid : But the officer muft 
obey the writ, though the prifoncr rCfufes to pay his 
fees, for he has another remedy for them. 2 Str* 
S14. 

Defendant not jf the defendant be returned in cuftody, on a 
corpus, he is not to be difeharged until he per- 
feaed. * fedls his bail. 


Hg'w to remove the Caufc from the Inferior 

CourtSn 


BEFORE we proceed to (hew the mode how to 
remove the caiife, it may be pro; er to ftate the fe- 
veral ads of Parliament relating thereto j andfiift 
the ad 21 fac^ i« r. 23. being an ad to avoid vexa- 
tious delaVsS by the removal of frivolous caufes, en- 
Ko 0 it riiah ic acts, 'Fhat where the judge of an inferior court is 
barrifter of three years Handing at the 
beforR ifi'jc or “ bar, no caufc fltall be removed from thence by 
demurrtr joined. habeas corpus or other writ, except it be delivered 
b^rfore iH'ue, or demurrer joined in the faiJ caufe, 
I'o a : the faid iffue or demurrer be not joined 
within fix weeks next after the arreft or appear- 
ance cf the defendant to fuch adion.’* Se^. 2. 

‘‘ i'hat no caufc, if once remanded to the inferior 
“ court by writ of p,ocsdendo, or otherwife, fhall 
“ ever aftcrwatds be again removed,*’ 6^7. 3. 

And ^hat no caufc ftall be removed at all, if 
the debtor damages laid in the declaration do not 
«« amount to the fum of 5/.’* But an expedient 
having been found out to elude the laticr branch of 
the ftacute, by procuring a nominal plair/ifi‘to bring 
another adion for 5/. or upwards (and then by the 

‘ courfe 
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courfe of the court the habeas csrpus removed both 
aAions together), it is therefore, ftatute 12 Geo. i. 
29* /• 3 * cnafled, ‘‘ That the inferior court may 
proceed in fuch adtions as arb under the value of 
5/. notwithftanding other actions may be brought 
againft the faid defendant to a greater amount.*’ 
And in order to prevent delays being made in try- 
ing caufes in inferior courts, which were frequently 
pradlilcd by the 43 EL c. 5. it is enadled, “ That 
fuch writ of habeas corpus fliall be delivered to the 
judge before that the jury have appeared, and one 
“ of them fworn to try the caufe.*’ SeSI. 2. 

By the ic^Geo. 3. r. 70* f. 6. it isenaded “That 
no caufe, where the caufe of aflion fliall not 
amount to the fum of ic/. or upwards, fliall be 
“ removed or removeable into any fuperior court, 
by any writ of habeas corpus^ or otherwife, unlefs 
the defendant, who fliall be defirous of removing 
“ fuch caufc, ftiiill enter into recognizance for the 
** payment of the debt and cofts, in cafe judgment 
“ (hall pafs againft him j as in feSl. 5.” 

By J'e£i. 4, it is eiiadcd, That in all cafes where 
final judgment fliall bo obtained in any adlioii or 
“ fuit in any inferior court ol record, it (hall and 
may be lawful to and for any of his Alajcfty’s 
“ courts of record at JVeflminJUry upon affidavit 
made and filed therein, of fuch judgment being 
“ obtained, and of diligen t fearch and inquiry hav- 
ing been made after the perfon or perfons of the 
defendant or defendants, or his, her, or their ef- 
‘P fe£ls, and of execution having iflued againft the 
“ perfon or perfons, or effects of the defendant or 
“ defendants, are not to be found within the j-irif- 
di6Bon of fuch inferior courts, which affidavit 
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No caufe tin^ef ^ 
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may be made before a judge or commiffioner au- 
“ ihorifed to take affidavits, and fuch fujil^riorcoui ts 
** to caufe the record of the faid judgment to here- 
“ moved into fuch fuperior couit, to iflue wiiis of 
execution thereupon to the flierift’ of any county, 
city, liberty, or place, againft the perfon or per- 
fons, or effedts cf the dt^fendant or defendants, in 
. “ the 
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^ the faise manner aa upon judgments obtained in 
«« the faid courts at JV^mirtftir ; and the flaerifF^ 
upon every fu<?h execution, flial), and he is here* 
by authorifed to'detain the defendant or defend* 
ants, until the fum of 205 . be paid to him, or levy 
the fame out of the eiFedts, according to the na* 
ture of the execiition, for the extraordinary cods 
of the plaintifF or plaintiffs in the inferior court, 
“ fubfequent to the faid judgment, and of the exe- 
cution in the fuperior court, over and above the 
“ money for which fuch execution (hall be ifTued. 

“ That no execution (hall be ftayed or delayed 
upon, or by any writ of error or fuperfedeas there- 
on to be fued, for the reverfingof any judgment 
“ given, or to be given, in any inferior court of 
lecord, where the damages are under icA unlefs 
(uch perfon or perfons, in whofe name or names 
“ f«ich writ of error (hall be brought, with twofuf* 
“ hei^ nt furcties, fuch as the court (wherein fuch 
judiimcnt is or (ball be given) (hall allow of, (hall 
“ firft, before fuch ftay made, or fuperfedias to be 
awarded, be bound unto the party for whom any 
fuch judgment is or (hall be given by recogni- 
7/ance, to be acknowledged in the fame court, 
in double the fum adjudged, to be recovcrer.bythc 
“ laid former judgment, to profecute the faid writ 
of error with eftliEf, and alfo to fatisfy and pay 
(if the faid judgment be affirmed, or the faid writ 
‘‘ of error be nouproffed) all and Angular the debt, 
damages, and coits, adjudged or to be adjudged, 
and ail caffs and damages to be awarded for the 
fame delay of execution.** Si£f^ 5. 

George the Third, tV. To the (herifFs of Londtm^ 
greeting : Wc command you that you have the body 
of C. D. detained in our prifon under your cuftody, 
as it is faid, under fafe and fecure condu£i, toge- 
ther with the day and caufe of his being taken and 
detained, by whatfoever name he (hall be called in 
the fame, before Alexander T^ord Loughhareugh^ our 
chief juilice of the bench, at his chain nets, fituate 
in Cbmeery-Lanej immediately after 

“ the 
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tbe receipt of tfaia writ, to do and receive all and liir* 
gular thofe things which our faid chief juftjcelball 
then and there confider of him in chisbehalf ; and have 
there then this writ. Witnefs AUifandn Lord Lcugh^^ To bear 
hrough^ at the 19th day of Jum^ in the 

22d year of our reign. 

London, ha. corp. for C, D* to do and receive re« Pracipe, 

• turnable immediately. 

Tl K* Attorney. 

To be taken to the prothonotaries office, pay 
judge's allocatur and figning 51. 4/f. feal yrf. take 
fame to the office where the adion is entered, and if 
but one caufe, and above loL pay 4;. lo^. for the 
allowance, fee to the judge ar. Ad. 

If it be brought to remove a caufe out of the in- procet^ 

ferior court unc^r lol. then bail muft be put in, and 
two days notice exclujive gVJQn for their coming intooMubeaacoipui. 
the court below, and becoming bail for the defend- 
ant, in order that the plaintiff's attorney may have 
an opportunity of enquiring into their fufficiency, 
and upon their entering into a recognizance, bj^fore 
the judge, for the payment of the debt and cofts, 
then the judge will order the allowance of the writ. 

Upon the bail being allowed in the court below, How to proceed 
the firft ftep the plaintiffs attorney takes, is toapply *^*®'*'' 
to a judge for a rule, for the defendant to put in bail 
thereon within four days, if in term, if in vacation, 
fix days ; pay for fame in term ir. in vacation 2r. 
ferve defendant's attorney with a copy thereof, and 
if he does not put in bail within the four or fix days 
next after (Irvice, nor take out a fummons for him 
to put in bail, which he may do, then the plaintiff 
may ifl’ueout a writ of /J. i 3 £ 5 f 146^. 2. 

Upon obtaining certificates, that no bail is filed from 
each judge, which certificates are to be deUvered to 
the prothonotaries clerk, before the figning thc/»ro- 
cedendo.^ pay each certificate 4^. 

iV. iS. T'hifi pradlice is attended with very great Obrervation as 
inconvenience, and this court has fuffered much inconve- 
from the not being able to obtain thclc certificates pJ!dUe°of 'ihii 

in couru 



^ in cafe the judges are out of town, by which means 
the J 5 r*B. has moftof this buAnefs, for there the at- 
torney figns the procedendo at his peril, and as no** 
tice is to be given^of fuch bail being put in, furely 
there can be no reafon for a certificate, that none is 
put in. 

How to proceed But if the defendant puts in his bail, then he is 
fordrfendant. jq ^pply to the fherift*, tfr. for a return of the habeas 
corpus^ to annex to the bail>piece, as it may appear 
what the caufes are for which defendant is arrefted : 
This being done, apply to Mr. Underwood^ who will 
fill up the bail- piece, and attend one of the judges to 
put them in ; pay judge yr. bd. in vacation, and 51. 
in term, proihonotaries fees is. Mr. Underwood 
31. 4r/. tor his attendance. 


In the Common Pi«as. 

Mi haelmas Term, in the i4th year of the reign of 
King Cecrgg the Third. 

Bai]«piece» London ^ 7 Hahat corpus for Richard at the f»»it of John 

to witj S if) * pica of ireij 4i‘s on the cafe j damage 40/* 

rath lor 20/. 

The bail arc, Dtnn, of Ctcapjide, London, gentleman, 
and 

7 *. G, Def(.ndani'& 7 Richard ¥t*in, of the fame, gentleman. 

Attorney, \ Each of iiie bail in A-/. " 

Taken, &r, 

A', B, If the defendant joins, then the bail are 
bi.und in the fuin fwora to. 


Recogniaancc of “ Tou John Dcnn and Richard Fenn are hail for 
Ruhard Roc, at the fuit John Doc, and ac^ 
hmvledgi to owe to the faid John Doe the fum of 
“ 40/. upon condition that the defendant d- appear to a 
“ 7 i£W original, to .be pled in the court Common 
Picas within two ternr. and if he be condemned in 
the adfion, he jhall pay the condemnation money, or 
‘‘ fenUer bis body a pfijoncr to the t Ject \ and if he 
fi do;^ you the bail, feverally undertake to do 
it for hinu^ 

K n If 



If the caiife returned be under loL then the' re- if under loi. 
(Cognizance is taken for the debt and and not 
to rejidcr. Fide Stat. 19 Geo. 3 . 6 . 

When the bail is put in, notice in writing is to be 
given to the plaintiiPs attorney, of the names and j 
additions, the time when, and th^ ji»dge before 
^hom the fame is put in. R. Hil 13 14 Car. 2. 

In the Common Pleas^ 

John Do^ againft Richard Roe^ 

Take notice, that fpecial bail was this day putin NoiIceo(ba!L 
upon the habeas corpus iiTued in this caufe, before 
the Honourable Mr. JuJlice Gouldy at his chambers, 
in SerjeanVs Inn^ Chancery Lane^ London., and the 
names arc John Denn of Cheapjide^ London^ Gentle- 
man, and Richard Fenn of the fame. Gentleman* 

Dated, (fc. Yours, { 5 fc. 

To Mr. R. T. Attorney A". Attorney for the 

for the plaintiff. the defendant. 

tf the plaintiff^s attorney does not like the bail, be ifptainti’frdoM 
may (inftead of entering an exception) apply to the not like the bail 
judge's clerk for a rule for better bail, which is re- ^oVeed. 
turnable jn four days next after fervice, a copy of 
which is to be ferved on the attorney for the de- 
fendant : if the bail do not juftify within the four 
days (provided there are four days in the term left) 
then you may apply to the judge before whom the 
bail are put in, for his certificate of their not hav- 
ing juftified, pay ^d, take fame to the prothono- 
taries with your writ of procedendo (which you will 
make out), and the clerk will fign it : the form of 
which fee hereafter. 

If there are not four days in term after rule ferved, If there are n«t 
then notice muft be given to juftify on the firft day tcrai 

of the next term ; which being done, no procedendo 
Can iftue. 

N. 5. Plaintiff muft take out his rule for better 
hail, and ferve fame, within twenty days after fuch 
hail taken* R, H* 13 14 Car* 2. 

Tt . 


Tak« 
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No’ ice of jufti- 
fic3ti(;n« 


Two Hits notice 
of jiii>ijicjtion« 


Rule nf f/i/ 13 
14 Car. 7, ^ 
c««ne<.'rijin;; bails 
on iub. cuif. 


Take notice that the bail already put in for the 
defendant in this caufe, upon the writ of baheai 
corpus^ and of w^om you have had notice, will, on 
Monday next, juftify themfelves in open court, as 
good and fufficient bail for the faid defendant. 
Yours, 

This notice muft be given two days, exclufive of 
the day of judification, and defendant may add to* 
the bail already put in, but care is to be taken to 
purfue the new rule in that cafe, of M. 20 Geo. 3. 
p. 180. Make affidavit of the fervice thereof, and 
fpcak to Mr. Underivood get the bail piece of the 
judge’s clerk to take to Ifujimhijier ; pay him his fee 
of 35. 4^/. ; give brief a ferjeant lOi. 6</. ; inlhe 
evening draw up rule lor the allowance at the fc- 
condaries, and ferve copy on plaintiff’s attorney. 

T hat writs ol habeas corpus^ direclcd to the infe- 
rior courts of LandcUy IVcjiminjhr^ Southxvarky and: 
other courts within five mik’S of London.^ may be re- 
turnable immediate. And if the defendant intendeth 


to be bailed, then upon, or within four days after 
allowance of the writ, the day of which allowance 
being indorfed by fuch officer as allows the fame. 
Notice of bail ou the back of the faid writ, notice is to be given in 
jmuftbet^ven. writing of the names and additions of the bail, the 
time vjhen^ and the judge before whom the fame is in* 
tended to he put /«, to the plaintiff or his attorney^ or 
him that caufed the plaint to be entered, or if none 
can be found, then notice of the premifes to be left 
in Wiiiing with the chief derk of the inferior court, 
or his deputy, by the party that tenders the bail, or 
his attorney, and oath made thereof, other wife the 
bail not to be taken, and a procedendo granted if de* 
If na bail put fired, before bail excepted : That if no bail in fucb 
da witbiii eight days after habeas corpus al- 

corj. ailow-ii, lowed in thofc courts, when it is returnable imme* 
a prr-cedentio dlud'^ a pToccdcndo may be granted by any judge of 
may be granted, if defired, before bail taken; and if bail 

be taken in the abfence of the plaintiff, or his at- 
torney, the fame is to be taken de bene effe ; and if 
no exception be taken within twenty days after the 
‘ bail 
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bail taken) notice bavihp been given as aforefeid, 
then the bail to be delivered out to be filed. 

7'hat if a bail upon a habeas corptts^ht taken be- Ball on hab, 
fore a judge at his chamber, and not difafiented 
to, if not filed within fouf days after the twenty 
clays, a procedendo may be granted upon cet tijicate xhzt 
it is not filed : 7 'hat in term time the plainiifF in the Raid may be 
inferior court niay f’peed the defendant^ to put in »**«« «» put 
and file his hail by rules given in the bill of pleas ; 
and if not filed according to the rules upon certifi- 
cate thereof, a procedendo to be granted. Ibid. , 

That all writs of habeas corpus^ leturnable in 
court, be returnable at a day ceitam. 

That upon bail ulcen of perfons in cuftody, the Bail tak^n of 
judge’s clerk U) deliver the bail to the prothi no- p**^*"'*" 
tary to be filed, if aflented unto; and to that end the 
prothonotary’s fees to be dtpofittd ; but the prifoneruu* b-.l to the 
not to be difeharged until the bail be aflented unto, 
or over-ruled in (»pen coiirt. Ibid 

If theie are more cauli s than one returned, bail 
iTiUlt in that cafe be put in for the whole. Salk, js^.' 

The defendants cannot nonpros the plainrifF for Cjonot nonproi, 
want of a declaration, he not being boiTnJ to fol- 
low him. 

When bail is put in, the plaintiff* may, if he Mow tu declare, 
means to follow the defendant, declare againft him 
de bene ejfe^ or if j'lftjfied (in chief )y and ali the pro- 
ceedings are de novoy for the record is not removed 
on 4 habeas corpus ^ as it is on a certiorafi. Salk. 352, 
l^ut fuch declaration is to be delivered within two 
teims. Barnes 90. Fide the recognizance. In this 
court it has been held, ih.it on a certiorari^ though 
parties were at ifluc in the court below, yet plaintiff 
muff declare de novo. Barnes Turner v. Bean. 

The declaration is exactly in the fame form as 
others, therefore no nt-ed to infert it here. 

If a caufe be removed by habeas corpus out of the If r-a^^ved oj.t 
courts of Smthamptony Hully ^ 

or Pooly and the adtion be tranfitory, it muff be laid venue U 
in the county wherein fuch city or town is, as Kenty 
Southampton^ y'ork, Siajfordy or Dorfet. 

r 1 2 • 


I take 



t4f tinted 

When to p!eid. I take it that the defendant is to plead to the tfe*' 
claration within the fame time as otherS} but he ia 
, not in any eSfe intitled to an imparlance^ unlefs by 
fpeciai leave of the court, or judge, although decla* 
ration be delivered the laftday of the term. 

Dcfeodjint was Defendant, whilft a feme fole^ was arretted in the 
fire Removal ©r ^ourt, and a day or two after the aneft mar- 

ihc pl-intmar- and then removed the plaintiff* by habeas cor^ 

ri'-d, 4nd al'cer- pus iiKo this couft, and pleaded her coverture in 
abatement. Rule made abfolute to fet afide the 
• ' plea, upon hearing counfel on both fides. Barnes 

355 - 

Mo ved for a procedendo to Bojlgn Bo'^cugh Courts 
Habeas Corpus to remove the caufe being brought, 
after interlocutory judgment in the inferior court ; 
Cur, thought it too late after judgment, and riinde 
the rule foi procedendo abfolute. U'yate v. Markhim, 
Barnes 22 \, The contrary is the praclice, and fa 
determined in 2 Burr^ 759. Cox v* Hart. The in- 
ferior court allow it any time before juiy fworn, and 
fo there determined notwithftanding, 21 Jac. I* 
€. 23. 

It an aflion be brought againft a feme covert as a 
foie trader^ fucb adioii cannot be removed by habeas 
corpus from the city court. 2 Black. Rep. io6o. 
Pope againft Faux and fflfe. It it is, you may move 
for a procedendo. Ibid. 

tf the caufe is Upon an habeas corpus to remove a caufe out of an 
®[*jy j*” inferior court, a procedendo lhall be awarded, if it ap- 

beiow?not to'bl that ihc adtion is maintainable there only. 

removed. Carth. 

The court wii: On a return of a bye-law, the court will not enter 

noten-.cr imn a jnto tiie validity of it, in order to grant ss procedendo 
{except in London) ; but plaintifi* mutt declare here, 
and* defendant may demur, if he has objeSions. 

2 Burr. 775. 

If ao aaion be lu an adtion againft two partners, if one brings a 
bronght agiiujt habeas corpus^ and puts in bail for hiinfelf only, plain- 
aT'o^irbiYngs a ^ procedendo. Pry v. Carey. Utr. 527. 

hab. corp. ibe plainiit)' lhail have a procedendo, 

6 • FfC- 



Frequently plaintifFs in the mayor or flicriflF’s If the i^tion b« 
'Courtly Londoriy bring debt upon the cuftom, o*** 
derto ground an attachment, and after removal the ^nj ^rcaufe if 
plaintiff cannot declare in fuch a£fion in the fupe- removed after ao 
rior court, in dthu bccaufe his debt may arife on 
fimple contrad; therefore, in order to enable him to proceed, if the 
declare in fuch a£lion, he muft move the court in aflJonMnnorbe 
term for a rule to fhew caufe why a procedendo 
ihould not iiTue, unlefs the defendant will ac- courts/ ” ^ 
rept a declaration in cafe; and if the defendant 
fhould not agree to accept fuch declaration, the 
•court will grant a procedendo ; if in vacation, it*s 
done by a judge’s fuinmons. 


Procedendo, 

IF the defendant doe*; not put in or juftify his 
tail in due time as before faid, then iUiie the follow- 
ing writ of procedendo. 

George the Third, To the flieriffs of LondoUj Writ of prac^ 
greeting: Although we lately by our writ cpm- 
mandfd you, that you fhould have the body of 6\ D, 
detained in oui pnfon under your ciiftody, as it was 
faid, under Tafc dfid feenre coniiudi, together witli 
the day and caufr: of his being taken and detained, by 
whatfoever name the faid C. D. might be called in 
the fame, before Alexander \son\ Loughborough^ at his 
chambeis in Serjeants- Inn^ C/Wwy'/<7?;r, immediately 
after the receipt of that writ, to do and receive all and 
fingular thofc things which our faid chief jufticc 
fhould then and there confidcr of him in that behalf ; 
yet for certain canfes in this behalf fpecially moving 
ourjuftiecs of the Bench aforefaiJ, tlI Weflmtnjier^ 

We command you, and every of you, that iy ail 
plaints and fuits againit the faid C. D. at the fiiit 
of A. B. in our court, before you, or any of you, 
now depending undetermined, you proreed with 
What fpeed you can, in fuch manner, accoiding to 
the law ‘and cuftom of our kingdom of England^ as 
^ou fhali fee proper, our faid writ to you firft there- 
T t 3 • upon 



'1^6 


court, 

I, ‘-.iViii, 
S.iC-iirr cowTt c 

Mitr<h Kcfl* 

<irir* in UiC 
i Minlv. 
S.ejjncy, 


Ms* *»'• 
V-uc*-;! of th« 
Ficft. 


Bath. 


Bedford* 


Ijafifaif (fb^puiJ. 

upon direQed to the contrary in any wife not* 
withftandin^, Witncfs AUxandtr Lord Louoh^ 
bo^^sughy at JVeJIminJlcr^ the 28th day of November y 
in the twenty- four '.n year of our reign. 

To be ingrolTod on a 2i. 6f/. ftampt parchment, 
and to he figucd by prethonotary j pay u. 4,d ; feal 
7</. allowing vcd. attorney's ft-e below, y. 

Jf the bail furiender the defenJarit, ?*Pi>ly to Mr. 
Underwood for that purpoff, who will attend wirh 
the bail' piece before a judge, and get furrender 
made; pay him 5^. 4// ; indge’s fee in term 13^. ; 
in vacation i vj. j and notice iruifl be given of iuch 
Jjnender, but no affidavit or exoneratur necefiary. 


Dlredlions to the Inferior Courts. 

As a habeas corpus, and procedendo, muft he dl- 
re^ird properly to the inferior courts^ fuJ) of thtm ai I 
mn collect are as follow : 

To the mayor ^ aldermen^ and Jherijfs of London, 
r To the f*er\ffs of the city ^London. 

To the judges of our court of our Weftmin- 

fter, and to each of them ^ greeting. 

If ifs in the JheriJf*s court of any county^ direH it to 
ihe fl)crijfy as Middlefex, Berks, Oxford, OV. 

lo the fleward of our court of record^ within the ma- 
nors oj Supney and Hackney, in the county of Mici- 
dlcTex, hasnleis and liberties of the fame^ and alfo to the 
high bailiff of the fald liberty^ and to either of them* 

To the marfal of our Marflbalfea before us. 

To the Warden of our prifon of the P'Icet. 

To the mayor j aldermen^ and Jheriffs of the city of 
P>r iftol, and to th mayor and confab Us ^ keepers of the 
faple of the fame city, and alfo to the bailif's^ may or ^ and 
community of the Jame city^ tn ilmr cotirt of Tolky, 

To the mayor, recorder, aldermen, and jufices of the 
city of Bath, in the county ^'Soincrfet, and to every of 
them. 

To th^nayor, aldenmen, burgejfes, and recorder of the 
town of Bedford, in the county ^Bedford. 



l^a&eajS 




ih^ mayor ^ aldermen^ and burgejfis of the town ofBt^tr'^* 
Beverley, in the county ofYoik. 

To the haiViff and hurgeffss cf the town Bucking- Buckingham, 
ham, in the county of J\\ick\\yY\\7in\\ 

To the mayor ^ recorder^ and hurgffes of the borough 1^^* 

^Bury Saint hdmnnHs, in the county /?/ SiiflFtiik. ** 

To the mayor and hailiffs of the town of Cambridge. Cambridge. 

■* To the fie^vard of the likrty of Thomas by Divine 
Providence^ archhiJ}>op of Canterbury^ in the court (f 
his palace within the city i?/'Canterbuiy. 

*io the mayor and bailiffs cf our city of iyiV.xctcu 

the c074nty of Devon, a7hi to the h(*iiiffi^ citizens ^ and , 
provo/ls^ of the fame city. 

To the 7nayo}\ uldennen^ and citizen \ of the city ^^Herefoid, 

H. reford. 

Tc the mayor and capital bu'^c'efcs of the /W 
Hertford, in the county of ir^riloiKi, and aljo to the 
Jie wnril of our loiot of rccoid then*. 

To the mayor and JhcriJJl of our ttivn asid county 
Kingfton upon Mull, in the co^'iity tf \ 

To the bailiffs and fieveard of our court of our town 
o/*Kingflon upon Thames ; and in the 'drrncc of 
faid JlewQi to the bailiffs and recoi Uei of the fome 

towiti or any two of them. 

To fije mayor ^ jherifs^ and citizens ^ of lit city ^/Lincoln, 

Lincoln. 


To the bailiffs^ bur^ejfes^ and ciilsMiS of the iity ^Mtcbrield, 
Litchfield. 

To the mayor and recorder of our to\in or borough cf^''^l ^ I ynn, 
King^s Lynn, in the county ^Norfolk. 

1o the ft (ward of the dean and chapter of the coUe- 
giate church c/'Saint Peter, Weftminltcr, of the court 
of their liberty or precin£fs Saint Martin's the Great, 
in London, and the conjiables ihc*‘e% 

To the mayor^ aldermen and hurgeffes of the borough * 

^Newbery, in the county of Berks. • 

To the mayor and bailiffs of the town and borough /yNonh ir.'.pfon. 
Northampton, in the county ^Northampton. 

To the mayor^ aldermen^ and jberiffs of the county ^-^Nriwlcb. 

the city ^Norwich, 

Tt 4 To 




Oxford, V 
Portfmouth. 

« 

Southampton, 

Taunton. 

Thctford. 
Wells. , 

Wooddock, 

Worceder, 

york. 

Hah. cor% ad 
teftilicandua. 

K^o« corn, ad 
fati6lacieudu:i]. 


To iho mayor and bailiffs of the city of Oxford, in 
the county of Oxford. 

To the mayor ^ aldermen^ and burgeffes of the town oj 
Portfinouthi * * 

To the me^r and bailiffs of our town of South- 
ampton. 

To the bailiff of the reverend father in Ch rift, 
lord bifliop ^ Winchefter, of his liberty of Taunton' 
and Taunton Dcan^ in the county ^Somerfet. 

To the mayor and recorder of our borough ^Thct- 
ford, in the county ^Norfolk. 

Wells, borough or city. To the ft nvard or bailiff 
cf our court of our pleas ^ granted to the reverend father 
in Chnft, bifhop of Bath and Wells, held at the 
Guildhall, luithin the city and borough of Welh^ 
the county of Soinerfet, 

To the mayor of the town of New Woodftock, in 
the county ^Oxford. 

To the mayor, recorder, and aldermen of our city of 
Worcefter, and to every, &c. 

To the mayor, aldermen, and fheriffs, of the city of 

York. 

This writ alfo is iflued where a witnefs is con- 
fined in prifon, direfted to the marilial, ftienTf, iflc. 
in order to bring him before the court where the 
caufe is to be tried, to give evidence on the part of 
the perfon who lues it out, and is called an habeas 
corpus ad tejlificandum, the form Of which^ and the 
tn^c of obtaining ir, fee in page 400. 

It is alfo hi^ade iifc of by a plaintiff in this court, 
where his pfifoner has removed himfclf, after dc-^ 
claration, to the Ktng^t Bench, in order to bring 
him here, to charge him io execution upon judg^ 
menc obtained, and it is called an habeas corpus ad 
faiisfacienSnm, to falisf^ or make fat isf action to the 
ptaiiuiiF, the debt and damages^ by him recovered ; 
which being obeyed, the couit commit him again 
to the cuftddy of the wiirden, there to remain until 
he make fati^fa( 3 ion» 

* - - * ■ - i ‘ 


This 



This writ is always made returnable on a’ dajr 
certain, as the prifoner cannot be committed in 
execution but by the court, whilft they arc fitting. 

A habeas corpus ad faiisfacUnduhi may iflue to the 
warden of the FUet^ or the keeper of any inferior 
prifon, of a liberty or franchife, returnable in court 
a^i a day certain ; and the number^roll of the judg^ 
ment to be indorfed upon the writ by the attorney 
who lues it out ; and fuch writ (hall be a good 
Cjjufe of detainer. F. Mich, i654. 

Ma, corp, ad fatisfa, in Ha, corp, ad fatisfa, in 
cafe. debt. 

George,^ See. To the George^ &c. To the 
warden of the prifon of warden of the prifon of 
the F/ceti greeting : We the Fleety greeting : Wc 
command you, that you command you, that you 
have before our juiiices have before our juftices 
at Jl cj}minJier^Qr\ IVednef* at IVejlmin/ler^on iVednef^ 
day iuxe after (he mor- day next after the mor- 
row of All ^'ouls^ the bo- row of AH Souls^ the bo- 
dy of C. D, under fafe dy of C. D. under fafe 
and fecure conduCf, dc- and fecurc condudf, de- 
tained in C UP prifon un- tamed in our prifon under 
der y(5ur cultody, as we your cuftody, as wc arc 
arc informed, together informed, together with 
\vith the day and caMl'c the day and caufc of his 
ill his being taken and being taken and detained, 
detained, by whatfoever to fatisfy A. B. as well a 
name the laid C. jD. is certain debtof 25/. which 
tnere known, to fatisfy the faid A. B. in our 
A. B. 25 /. for his da- court, before our juflices 
mages, which he has at IFeJlininJUr^ recovered 
luftained, as well by not againlt the faid C, D. 
pei forming certain pro- as alfo 10/. for his da- 
inifes and undertakings mages, whic4i he fuf- 
Jatciy made by the faid tained by rcafon of the 
C. to the laid A» at IVtJi* detaining the faid debt, 
winjhr^ in the county of as for his cods, 

MiddUfex^ as for his cods, 

and charges by him laid out, about his Aiit, in that 
• behalf. 





^i)ras( Co;pu0* 

V behalf, whereof the faid C. isconvifted; and fur^ 
ther to do and receive what our faid court (hall then 
and there confider of him in this behalf; and have 
^ there then this ^rit, Witnefs Alexander Lord 
LoughoTQugh^ at IVefttninJier^ the 28th day of No^ 
vember^ in the twenty-fourth year of our reign. 
Pay prothon. figning is. Ad. fe^l 7^/. at the FUci 
gs. 4fd. fecondary 91. tipftaff jor. td. 

You Ciould have the roll in court, and the fe- 
conclary marks thereon the ha. ^rp. and commitment 
by the court, in the margin of the judgment, 
K. M. 1654. 


i&aupers. 

A PAUPER, is a perfon faid to be, by the law, 
fo poor and indigent in his circuniftanccs, that 
he cannot difpend the ufual charges to recover his 
right, either in laiu or equity. 

It appears in very early times, vi%. *495? that 
poor perfons having any claim to lands, or other 
right, were frequently obliged to drop the purfuit 
thereof in a court of law or equity^ the expense be- 
ing too great for them to bear : This being a great 
grievance to the fubjefi, and in order that men 
ihoiild not be ftripped of their legal pofTe/Iion and 
right, by the Stai. of 1 1 H. 7. c. 12. It is enadl- 
cd in the following words, which dejerve to he writ-> 
ten in letters of gold.^ viz, Prayen, the Commons 
in this prefent PH-iiament affemblrd, that where 
the King our Sovereign Lord, of his moft gra- 
•* nous difpofition, wnllcth and intendeth indif- 
** ferent juftice, to be had and mifiiftercd accord- 
“ ing to corn mo laws, to all his true fub- 
“ as well to the poor as rich f which poor 

fubjefls be not of ability nor power to fue ac- 
cording to the laws of this landy for the redrefs 
“ of injuries and wrongs to them daily done, as 
“ well concerning thtir perfons and their inherit- 

• ance. 



■padpttrf. ' 

ance, as other caiifes ; for remedy whereof, 
behalf of the poor pn'fons of this fand, not able to 
** fue for their remedy afier^the courfe of the common 
Iciw^ be it ordaintil and enabled, That erery 
poor perfon or perfons, which have or hereafter 
(hall have caufe of adion, (hall have ori- 
ginal writs, fiffr. nothing taking for the fame, 
counfti, atiorniep, and all other officers reqiiifite 
“ and necefLry for the fpecd of the faid fuits to 
be had and made, which (hall do their duties, 
without any reward for their counjds^ help^ and 
lufihfjs in the fame.*' 

It is not fettled how much the poor perfon is 
to be worth by this aft of parliament, but the 
courts of juttice have fixed the fum to be under 
five pounds, (except wearing apparel^ and his right 
to the matter in quejtion) Li!, Prac» Reg, 633. 

'rtiercfore if the plaintiff is fo poor as above Hon» 
ftated, he muft petition to one of the judge.^ of this 
court to be admitted to fue in forma pauperis ; and 
if he has begun the fuit, and not able to carry 
on the fame, yet he may, after petition, be adnnii- 
ted. Ingrofs it on a treble bd- ftampt paper, an- 
;u'x alfo’ the affidavit thereto on treble hd. then 
take fame to the judge’s chambers, and after oath 
is made thereof, the clerk w'ill make out an order 
thereon ; pay him 2r. bd* The form of the peti- 
tion and affidavit are as follow : 

In the Common Pleas, A. B, plaintiff. 

and 

C. D. defendant. 

Ti the Right Honourable Alexander Lord Lough- 
borough, Lord Chief Jujiice of his Majejifs 
Court of Common Pleas^ • 

The humble Petition of h* 

Sheweth^ 

That the faid defendant is and ftands juftly in- If the aAlea 
debted unto your petitioner in the fum of loL f®*" 
the work and labour of your petitioner, done for pYtitione^hS 
* iheaotasine^ 





la iny ic. tjic faid defendant, at his requcft; and your peti- 
^MMble""' *5®'*®*’ ^**1' commenced an a^ion againll him for 
' the fame. 

That your petitioner finds himfelf unable to 
Carry on the faid caufe, on account of his extreme 
• poverty, as appears by the affidavit hereto annexed. 


I Jtumbly conceive that 
the VitJ petitioi.er hath 
food caufe uf adhon a- 
faind the above* named » 
C« D, and humbly accept 
to be his countel 

J, C. B. 


Your petitioner therefore 
“ moft humbly prays your 
“ Lordfhip, that he may be 
“ admitted in forma pauperis^ 
to profecute his faid ac- 
“ tion, and that 2^. efq; 
“ may be affigaed to him as 
his coutfife], and A. G. his 
attorney, to prosecute his 
“ faid iuit. 

** Ajzd your pethioner Jljall 
tver pray^ &c. 




pay no fees. 


Common Pleas* Z?. agt* C* D, 

A* B* of, feVt yeoman, maketh oath and faith. 
That he is not worth five pounds in all the world 
(fave and except the matcers in quefiion in this 
caufe, and alfo his wearing apparel). ® 

The pauper, upon the order being made, may 
fue out his writ without (lamps, pay no fees to 
any of the officers j no (lamps are ufed for the re* 
cordy venire y or hab* corp, nor do you pay for fetting 
- 4own the caufcy or return of hab* corp, 

filers nc reco- But if you recover a verdidl, the officers take the 
^ 5 l.ormore. cQiift fees, and in them they include paffing the 
record, tffr. if above li/c pounds, the pauper be- 
ing by them deemed dives* I'he declaration is in 
the common form, to which j^ou annex a copy of 
the petition, ordsr, and affidavit, and deliver to de- 
fendant’s attorney. If the defendant brings error, 
you muft pay the clerk of the error his fees. 

To confider the mode upon which this aft of the 
II n- p is conftrued, every man who has hu- 
manity mpft feel for the pauper; — The law hatb 

pro- 





patipcrit 

• ' i 

proviJeJ, that a man who is not worth five pOiUios 
in the world, {hall fue without the payment of 
On account of his extreme p$^rty ; yet he, in the firft 
irtfiance, pays a duty to the king of 3/. and!fot 
the judge’s fee 25. 6 J, oath ir* ; then it he obtains 
a verdiift for above 5/. he is to pay court fees, 

2/. ]6r. 8^. and pafling his record at lead 1/.; that 
upon the whole he is to pay without receiving one 
farthing, upwards of 4/. when he is admitted to fue 
on account of his extreme poverty, betides js* 

<or figning his judgment, ^ 

I think, if the judges knew this to be a fa£l, 
there could be no doubt but that their humanity 
would induce them to alter this mode, as they 
might make a rule upon the attorney for the plaintiff 
{in cafe of a verdiSl^ and he receives the debt and coJis)y 
that he ftmU pay to every officer their fees ^ or be liable to 
be Jirtak off the roll on complaint made ; or permit the 
defendant's attorney to pay them to the prothonotaries for 
the uje of the Jeveral officers \ and if a reference was 
had to the {tature, I have no doubt but that fuch 
was the intention of the legiflature. 

'Fhe plaintiff may, at any time pending the fuit, 
petition to profecute in forma pauperis* Andr. 306. 

If the party give any fee or reward to his counfel No fee to be’ 
or attorney, or make any contrafl: or agreement P®*** counfol 
with them, he fliall fiom thenceforth be difpaupered, 
and not afterwards be admitted again in that fuit to 
profecute in forma pauperis. He is not liable to Not liable to p«; 
pay cotts, but be in the diferetion of the court, 
whether he fliall be punilhed or not. Stat. 23 i/. 8. 

2 Salk. 506, But H'dt faid, there is no officer to 
whip him, nor did he ever know it done. Ibid, 

He is not liable to pay the cofis for judgment as Nor /br judg*. ^ 
in the cafe of a nontuic, 3 IVils, ;i4. 5 nor to pay frent, as in tW 
the cofts before he brings a new aflion, if it does 
appear that he has not been vexatious. Sir, 878. 
if he has been vexatious as giving fix notices ofMxybedif^ 
trial, and not proceeding, the court will difpaupcr 
fcim^ but not make him pay cofts. Hid 983. 

A perfon 




Paupettfv 

'A perfon admitted forma pauperis ^ can only fue 
in that caufe for which he is admiitcd \ fo that if 
any other caufe arifes, be muft be admitted again de 
novo^ it fie tot us quotiiS^ Lii. Reg, 633. 

A pauper fhall not pay cofts, though difpaupcred j 
if taken in exemtion f()r cofts, he fliall be difcharged 
upon motion. Fort, 320. 1 Roll. Rep, 81, 

It has been denied to a defendant to defend in 
forma pauperis, in this court, Barnes 328. j likcwifc 
very laceJy by Mr. J. Guuld, 

c 

CGfifolidlUittg of ASlions* 

con» J V there be two or more actions brought upon 
the lame policy of aflurance againft the under* 
writers, or two or more ejeftments on the demife of 
« the fame leflbr of the plaintiff for the fame pre- 

V' mifes, and they proceed feparate, the defendants 

? ^ may apply to the court by way of motion to con- 

folidate fuch adions * ; if in term time, it is a rule 
to (hew caufe, if in vacation, by way of fummons, 
before a judge 5 and upon their undertaking to bo 
bound, and concluded, in all the adlions, by the 
fate of the vcrdidl in the aflion brought againft the 
firft defendant, and to bring no writ of error, the 
court wil! ftay all the proceedings in the Jaft adlions, 
until further order; but all the rules muft be paid 
for feparate, as alfo the fummunfes and orders there- 
on } and if the verdidl turns in favour of plaintiff* 
to the (iUisfadlion of the judge who tried the caufe, 
the plaintiff may proceed to tax his cofts on that 
verdift, and get the defendant’s attorney to attend 
the prothonoUfies, who will tax the cofts in the 
ocher adlions, >^ich if complied with (as is ufual), 
and they are not paid wliu the debt; move the 
court upon an affidavit of the fads, for leave to en- 
ter up the judgment, and take out execution there- 
on ; and that the. prothonotary may tax the cofts 
in all the caufes, and for the cofts of the application ; 
one ftamp for the affidavit is fufficient, which the 

• court 





court will order, after the cofts are taxed, they arc ** 
to be paid within a limited time, if not, fign the 
judgments upon a double half-crown ftamp, and 
take out execution thereon ; you pay for feparatC' 
rules, and ierjeanfs fees are not fixed. 

Ahatcmeyit hy Death. 

T M E general rule to be obferved in this cafe is, 
that where the death of any p irty happens, and yet 
the pica is in the fame condition as if fuch party 
were living, there fuch death makes no alteration 
or abatement of the writ, lo Mod. 251. GiL C P. 

247. 

By the 8 9 3. c. ii. feii. 6* ** If any 

plaintift’ happen to die after an interlocutory 
“ judgment, and before final judgment obtained, 

“ the fdid ailion fliall not ab^tc therein, if fuch ac- 
tion might be originally profccut'^d, or main- 
taiiicd by the executors or adminiftrators of fuch 
defendant, and a fare facias may be had thcre- 
« on. 

“ That if there be two or more pKiintilTs or clc- 
“ fenclants, and one or more of tDcm fliouJJ die ; 

“ if the caufe of fuch a£iion fhould furvive to the 
“ ftirviving plaintiff or plaintifl's, or againft the 
furviving defendant or defendants, the writ or 
atflion (hail not thereby be abated ; but Inch 
** death being fuggefled upon the record, the ac- 
tioii (hall proceed againii: fuch defcjjdant or dc- 
“ fondants furviving.’* Ibid. 

By the flat. 17 Car. 2. c. 18. it is enafred, D-.aih of either 
That the death of cither party between vc»ui6i 
‘‘ and judgment, finll not be allcdged for error, fo not^^rrtr] 
“ as judgment be tntred within two terms after 
“ fuch veididl.*' 

If cither party die before the alEzc, it is out of I 7 cath heforff af- 
theftatutc; but if after the affizes, though b' fore 
trial. It IS no error ; for the aflizes is but one u.iy ' 

in law. Salk. 8. pi. 2 i* 9 Ld. Raym. 1^15. If 

- 5 after 



6j<5 atiatemeht by J>catt. 

after verdid, and before the day in bant, fht? 
plaintiff dies, and the defendant figns judgment the 
fecond term after /hfc verdift, this is within the^ 
*ftatute, and the fame as if he had entred judgment 
on the roll. Sid. 385. i Wih, 302. 
ije^tment An eje<Sment againft baron and feme^ after ver- 

Jeme\aro^"dic* the plaintiff, baron dies between the day 

between the day ^ind the day in bank \ adjudged that 

of nifi priusand the Writ ihould fland good againft ihtfemc^ becaufc 
d^in banket's is in the nature of a trefpafs, and ihe feme \^ 
r>sw *sa*" « * charged for her own z&y and the adlion furvives 
againft her ; fo if the wife had died, the baron 
• ihould have judgment entred againft him. Cro. 

Jac. 356. Cro. Car. 509. RolL Rep. 14. Aloor 469, 
Ifremetakei If a plaintiff a( ter verdi<fi, and before the 

huA^d afier ^jgy bank, takes huiband, (he (hall have judg- 
jfore'the day in Cro. Car. 2 ^ 1 . but a fct.fa. muft be iued 

bank, iheAaJi out before execution, 
have judgment, but a fei fa. muft be f. ed. 

If pending an ar. If pending an argument on a fpecial verdifl, 

2tid the court takes time to confider thereon, the 
does not abater plaintiff dieF, the judgment will be ordered to be 
entered up as of the term in w hich judgment ought 
So if defendant to have been figncd, i />urr. 22 f/. j the likv* niay 
be done if the defcrclaiK ditS. /bid. 147. 4 Burr. 
2277* Yet his repitLntativc muft fue out a Jdrt: 
facias before he can h*ve execution ; and if execu- 
tion is executed without it, it [ball be fet afide, 
and the money levied murned,. i IVih. 302. 

A feme foie can* Pi feme foie cannot abate her own writ by mar- 

abatc*L"writ'^* would bc taking advantage of her 

own a£l, 2 Roll. Rep. 53. 

If Aefe fofd, ^nd If feme fsU \s and after (he takes a huf- 

wrirdocs^not* band, it IS no abaun:v.iit of the writ ; for the pi nn- 
abate. tiff would ^je in a fine condition, if after they have 

arrefted a woni^n, fiiv, fhail be allowed to over- 
throw the proceedings t^y a fubfequent marriage. 
Ld. Raytn. 1525. 2 ^tr. 81 1. 

Sf there arc two The law abhors multiplicity of actions ; and 
fails pendiiis lor therefore, whenever it aptn-ars upon record, that the 
pl-iintiff l>M fuctl out writs agarnll the de* 
Md faUftiU lendanS 
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fcndant for the fatne thin^, the fccond writ fhaJl '' ' ■ 

abate : For if it were allowed that a man il^ould . 

be twice arreded, or twice attached by his goods ^ 

for the fame thingji by the fame reafon he might 

fuffer ad infinitum » but theo it muil plainly appear , 

to be for the fame thing* Mod^ 418* 539* 5 Co. 61 • 

• Suggefiton on Record. 

LONDON^ (ff.) C. D. late of, &V. mer- srge^fi^on on 
chant, was attached to anfwer A. B. and E. eccLia'ion 
of a plea of trcfpafs on the cafe; and thereupon 
the faid /h B. by S. 17 . his attorney, comes, and lir/s «tf r viru 
the faid E. F. cometh not ; and the faid A. B. gives huti out, 
the court to underttand, and be informed, that after 
the ilVuing the original writ, and before the return 
thereof, and before this day, to wit, on the 
day of at London aforefaid, to wit, in the 

parifh of $t MaryAeAhwy in the ward of Cheapo 
the faid E. F, died, and the faid A, B. furvived 
him, which the faid C, D. doth not deny; and 
thereupon the faid A. B. by his attorney afore- 
faid, complains, For that wbercaSy the faid C. D* 
on the day of in the year of our 

Lord 1782, to wit, at LondcUy &c. was indebted 
to the laid A, B. and the faid E. F. his partner, in 
2c/. of hwfu! money, bV. for divers goods, wares, 
and merql^andizes, by the faid A. B. and E. F. in 
his life time before that time fold, b’r. 

Go to the end of the iflue. The fame day is Surgc^ii-n of 
given to the parties aforefaid here, bV. then fay, ^ of one 
iicfore which day, to wit, on the day of 

in the year aforefaid, at London afore- 
faid, in, bV* the faid y/. 5 . fuggefts to the court 
here, accordiiig to the form of the ftatute in I'uch 
cafe made and provided, that the faid G. H. died, 
and the faid A, B. furvived him, whieff the fa?d 
defendant doth not deny : And the faid defendant 
by his Giid attorney came; but the faid fherifFdid 
not ftnd the faid writ, nor did he do anjr thing 
thereon, therefore as before, it is commanded to 
tlic faid (licrifF, that he caufc to come before our 
•U u faid 






faid Lord the King, here, on 

twelve, isff. by whom, 

and who neither, bfc. 

SuggeftioD of To the end of the p^ta. And upon this the 
the death of one faid plaintiff fays,* that after the left continuance of 
of the defendants j, ^ aforefaid, to wU, on the day of 

in the year aforefaid, at, err. in the 
county aforefaid, the faid C. died, and this is not^ 
denied ; therefore let all farther proceedings againft 
the faid C\ ceafe ; whereupon the faid plaintiff 
prays judgment againft the faid y, for the da- 
mages, colts, and charges aforefaid, by the jury 
aforefaid in form aforefaid afFefred, to be adjudged 
to him, tifr. therefore it is confidered, fsTr. 

Suggefticn Of the Upon a writ of error it appeared, that the death of 
Rebecca Savil Far was fuggefted in ihejurata of the 
the jurari^^f the record of ntft priusj and not in the ufual way, and 
treord, whrn it afterwards the death was fuggefted upon the roll in 
befnVon'thr ufual Way. The error aftigned was, “ Thai 
nirp^urrecJrd, tbifi i$ no record of nift prius, and that judgment 

and before the «« u given for the plainiljf below ^ whereas H ought 
junta, right fug- sc fa have l^n given for we defendant •f then a cer» 
^11, and held tsorart ifiued, to certify the record of nift prtus^ 
$ead« which was done, and in nullo ejl erratum pleaded 

by defendant in error ; the objeflicn taken was, 
that it ought to have been fuggefted upon'the niji 
prius record, and that it is not fufficient in the ju-- 
rata. Lord Mansfield — The fuggeftion^ award, 
and ail the proceedings ihew, one of the defendants 
to be dead ; and there is an award for the proceed- 
ings to ftay, as to this defendant, and to go on 
againft the other only \ and the jury is awarded as 
againft the living on?, the other being dead ; both 
were alive when the iifue was joined ; a day was 
given to the partiCa, one defendant is awarded to 
come, the other not, and the flierifF doth not re- 
turn the'wrif, and a new venire is awarded, to try 
the iflue againft the fuiViving defendant, arid it is 
properly awarded upon the iflue r di, and acknow- 
ledged. The nifi prius roll is only for the diie'^lion 
of the judge, to try it; and it is not traverfable on 
the roll, the judgment is right enough, i Bur* 363. 

• After 
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After ilTue joined, and before the day of nifiprms^ 
one of the defendants died^ plaintiff fued out a ven^ 
fac, between him and the furviving defendant, and 
made the jurata agreeable theretc^ Verdift for 
plaintiff, obje<£led at the trial, that the death of the 
deceafed defendant ought to have been fuggefted on 
the record of nijiprius^ and thereupon an award 
entred of a Vin.fac. between plaintiff and the fur- 
\Mving defendant. The point referved was now ar- 
gued, and thereupon the plaintiff now produced the 
roll in court, wherein the fuggeflim and award of tfjt 
vcn.fac^ as above, were entred, w»hich the court 
held to be fufficient. No continuances arc neceffary 
ro be inferred in the record of niftprius. Doe v. 'Farr^ 

Barnos 469, 

Suggejlion on the London AH* 

BY 3 Ja:. f. c, 15. f 4. If in any a( 5 tion of A crediror fuing 
debtor adion upon the upon an 
“ for the recovery of any debt, to be fued or pro-tnaiw/v.-r^nonc. 

fecuted agai!»ft any citizen and freeman of the 
“ city of London^ in any of the king’s courts at 
Wejiminfter or clfcw'herr, out of the court of Rt^ 
quejh^ it (hall appear to the judge where fuch 
adioii.fhall be fued or profecuted, that the debt 
to be recovered by the plaintiff in fuch adion 
doth not amount to 405. and the defendant in 
fuch adton fhall duly prove, cither by fufficieni 
tcHimony or his own oath, to be allowed by any 
judge or judges of the faid court, that at the time 
of the commenang fuch a^ion^ fuch defendant zuas 
inkitbiiirig and refiding in the city of London, or 
the liberties thereof that in fuch cafe the faid 
judge ftiail not allow the plaintiff any cofts of 
fuit, but fltail award him to pay cofts 10 the de* 
fend ants.” • 

By 14 Geo. 7* c. 10. It fljall and may be lawful Oih'i -K- 
to and for every citizen and freeman of the 
of London^ and every other perfon or perfons who|hc 'c ^tTlii Re- 
do or fhall rent or keep any fnep^ jhed^ or 

Jiandy or feek a lijelihood^ in the faid city or li- 
berties thereof, wh'ch now have, or fliall hrreaf- 
U u a ter 
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^ ter have any debts owin^;, not exceeding 4.0// 

by any perfons whatfocver, inhabiting^ or feeking 
a Uvelihood^ within the faid city or liberties 
thereof, during their refpeftive inhabiting within 
* ** the faid city, ^c. or feeking a livelihood^ as afore- 

“ faid, to caufe fuch debtor to be fiimmoned to ap- 
pear before the commiffioners, fcrV/’ 

Tlir ^ If thc plnintifF does not recover the fum of 4Qf. 

aiui moft of t’^^jagainft any thc perfons above deferibed, thc defend- 
he pVaiitX next term after verdift, apply to thc 

AfiidaNit. court upon afTidavit, That he was at the time of 
commencing the aSiion^ an inhabitant and refident 
within the city\ &c*’* for a rule to flicw cau fc, 
** luhy a fugiejUon Jhonld not he enired upon the rc- 
“ cordf purfuant to the flat. 3 yi/r. r. Scrjc.int's 
fee is half a guinea, which is drawn up at fi - 
condaiic’s; ferve copy on plaintifF’s attorney, and 
if no caufe flicwn, miike alliJavit of the fcrvico 
thereof, and move to make it abrolutc; ferjeant one 
guinea; tax thc cofls on thc rujj wilh thc protho* 
notary upon his appointment. 

wh.'' ;p \Nii!iin A captain of a Portugnefefiip that lay on board it, 
the At*. and conftantly at the R.nyal Exchange^ was held to 

be a perfon within the 14 Geo. 2. c. 10. by thc 
court bclov/, and had cofts ali nv^d him. 

If ).* ,;ocs But if thc defendant fufFer judgment to go by 
bv f’.s jio defauit, he ftjll not be entitled to a iuggcfHoa for 
!)cing in court, he fhall not be received for thr:t 
purpofe, B? ampiG/i V. Crabb. «S/r. 46. 

Coa^fo ica'- The cofiS of thc application fhali be allovi'ed i:i 
joAfd .1 dipii- the taxation, as well as of the former proceedings-. 
Sir. 1120. 

VI. • !; - It murt appear by the aflklavit to ground thc fug- 
j h'j (hr a/n- gcflicui, that thc p'aintiffanJ defendant are citizens 
ioi L'jhd'j'iy and i!i.u the caufe of action arofe withi.i 
the I Jt 'ih. 20. 2 UAh. 68. and it’s not dif- 

cctiouary in thcc.jurr, buttiiLv are bound to grant 
t!jC fuggedion. Ibid. 

uarnjjces given Vcrdi£l for plaintiff for i/. gr/. defendant (thc 
tyvir..:‘-l wo'?" d.iUiagcs being und'^r 405.), upoii an affidavit that 
■ was refident in Middle fx^ a:vJ l able to be fum- 

d. ,.i, if.u lubif nioncd to thc county court, there moved for leave 

• to 
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to enter a fun-gcftion of that faft upon record, pur- t.i i>e4rijrrmorjcd 
luant to 23 Geo, 2, no certificate having been n.i»i)t> 
granted at the iiiaJ, to prevent defendant’s taking 
advantage of that ftatuie, in oppotition to this mo- liog. 
tion, no affidavit denying the fact contained in de- 
fendant’s affidavit, was produced by plaintiff, but it 
^was fvvorn that defendant before trial ofiVred plain- 
tiff 2/ 7 s. and cofts 5 and it was obferved that plain- 
tiJf had given evidence on I'ome, not on all the 
counts in his declaration, that he had proved a 
larger debt than 40X. which had been reduced by a 
fet-oft’ on defen lants, part to the fum recovered, and 
that if plaintiff bad been nonfi.iied, he would have 
been liable to Angle cofis only. The couit held 
they were bound by the findosg of the jury. Rule 
abldlutc for leave to enter the fuggdtion ; plain- 
tiff mav travcfff it, if he thinks fit afterwards, 
the fut\jcltion having been entered. Defendant 
moved (or judgment tiiercupon. Rule, that unlcfs 
{)!aintT'' jjlead to the fuggeftion by the firft day of 
next term, it is to betaken for true, and prothono- 
tary is to allow double cofts to defendant according 
to ilie ibitute. l"t<'z.lKtfrLk v, Pickr/vi^, lunnei 

On trial nt GuiUiball^ the plaintiff pi oved ^/. 15J. 4 of?', rc- 

'\{i, due to iiim, wli*ch v/a^ difeharged by a fct-ofl’to 
j/. 13J. \\(L the defendant moved ny»oii 3 7«r. i, c. 15. 
for a luggtltion, but the court held, he not in- ti-e jur.iv.i^ilijn. 
tilled lo the benefit of that ac^, tor it was plain the 
jval dcin.md \v«is above 4CX. and howcould the plaintiff 
tel) wIitthcT iliC defendant would fet ofr any thing 
in that a‘ 5 Lio:i fo ais to be boimcl to chufe that jurif- 
tiicliun ; be-fiJe.'--, he has In cited rccovircd 4/. 1 ^s. 

2 ii. becauij a debt whicn he iiiuli: have olherwife 
paid is now fatisiied. 'I'he plaintiff had judgment 
tor the j/, 13X. 3t/. and his coils. 6V/'. 11 '^9. Pitis 
V. Carpeuter, • 

Rut it the p]aiiitiS'’s demand be for 15/. 31. Q/A 
anJ reduced to iL i 7 s 9^/, by payments made under'* ^ . 

the plea of non o/pmpfit to plaintiff (and took no ad- '!’ ^ ; oi» 
vgfitiige ol his noiKeoi let-ofrj, it was held th..t a r, ..j,i 
fijggeftion upon the might be entred. '”*'7 

U u 3 Dh- 
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I^tfcontinudnce, 

D ISCONTIJifUANCE is a word compoundcS 
of de and contlnuo^ for contlnuart is to continue 
witnout intcrmiflion ; by addition di (Euphonia 
gratia dis)to it, which is privative, it figuificih an in^ 
tern^iifion ; difcontinuare nihil aliud JigniJicat quam in** 
termittere^ defuefcen^ tnierrumpere\ and it is a very 
ancient word in law, and hath divers lignifications, 
as a difcontinuance of procefs where it ought to be 
continued ; fo lilcewife of pleadings, or difeun- 
' tinuance of the fuit, where It is brought wrong, or 
the plaintiiF does not think proper further to piofe- 
cute his fuit. Co. Lit. 325* 

After aemu'rcr Thc plaintiff Cannot difeontinue his aflion after 
joi'icd ci\- demurrer joined and entred, or after a verdi^f on 
enquiry, without leave of the court. Cro. Jac 35. 
Without motion. I Lil. Mr. 473. It has been ruled that plaintift 
may difeontinue upon motion after a fpecial verJidt, 
which is not complete and final, but never after a 
general vcfdi6>. 1 Salk. 178. i Ntlf. 663. 

But before or plaintiff may, if he fees occalion, difeontinue 

after drdaration before or after declaration delivered, by applying to 
he may by iidc- fecondarics in term time for a treafury j yle ; but 
bar role. muft go before the judges for that purpofc j pay 

rule 4J. 6rf. get appointment thereon to tax the cofts 
by the prothonotary, then make copy, and ferve it on 
defendant’s attorney } if he docs not attend, nuke an- 
other copy, and take another appointment thereon, 
which ferve as before, and fo the third time ; if no 
atttendance, the pioxhonotary taxes the cofts ex 
ptjrte^ which muft Ic paid forthwith, as the rule is 
conditional, and has no effeiSl until payment is 
made. But in replevin the avowant cannot have a 
rule. Sir. 112, 


jfetsiteb jlirue. 

T HI S is generally dircifed cither by the court 
of Chancery or Exchequer^ where in a fuit, a 
matter of fad is ftrongly controverted^ thefe courts 

being 
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beinj; fo fenfible of the deficiency of trial by written 
depofitions, that.they will not bind the* parties by 
their decree^ but dired the matter to be tried by a 
jury ; efpecially fuch important fadft as the validity 
of a will, or whether A. is heir at law to B* or the 
exigence of a mo^ui decimandi^ or real and immemo* 
rial compofition for tithes ; therefore, as no jury can 
b% fummoned to attend the Chancery^ the fa6^ is ufual* 
ly fent to be tried by the court of King's Bench, or 
this court, upon a feigned iffue, wherein the plain- 
tiff declares, that belaid a wager of 5/. v/ith the de- 
fendant, that A, was heir at law to ; and then 
avers that he is fo, and brings his adfion for the 5/. 

The defendant allows the wager, but avers that A. 
is not the heir ioB. and thereupon the ifiue is joined. 

N. B. Thefe courts direft the faft to be tried by 
thedecree, and who is to be plaintiff and defendant, 
and alfo that the attorney for the defendant (ball 
forthwith appear and plead. A writ is taken out in 
the common way, and all the proceedings are as in 
common cafes, except that there is no imparlance 
allowed, the decree ordering him to plead forthwith. 

By this mode the difpute is to be determined, 
which faves all the formality of pleading, aad a great 
cxpencc'to the parties. 

But if a queftion of mere law arifes in the courfe 
of a caufe, as whether by the words of a will an 
eftate for life, or in tail is created, or whether a fu- 
ture intcreft devifed by a teftator (hall operate as a 
remainder, or an executory devife ; it is the prac- 
tice of the court of Chancery 10 refer it to the court 
of King's Bench, or this court, upon a cafe Rated for 
that purpofe, wherein all the material facls are ad- 
mitted, and the point of law is fuhmitted to their 
decifion, who thereupon hear it folcmnly argued by 
counfel on both fides, and certify their opinion to 
the chancellor. 

To proceed therefore in this matter, a cafe is 
fettled by the ferjeant on both fides, and ; 

then move fur a concilium the fame -as on a demur- 
rer ; fet down the cafe with the fecondary, and de- 
Uver each judge a copy of the cafe as fettled. 

u u 4 yepuiav 
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Compounding them. 

F or rcJreillnir of ijivers diforders in common 
iii(ornKT«, and for better txet ijiion of pf*naf 
iaw'', it is enacied by the 18 iiV/z, c. 5. /. 

'i'iut no informer or plaintiff ihall or may coin- 
“ pound or agree with any perfon or perlbns that 
fluli ofi'end, or that lhall be furmiled to offend 
“ a.;ainft any penal flatute, for an olicnce commit- 
“ ted, or pretended to be committed ; but after an- 
Iwer madcincourt unto the information or fust, 
“ in that bi half exhibited or piollcured : Nor after 
“ anfwcr, but by the order or confent of the court, 
in which the fame information or fu it fliall be de- 
“ pending That if any perfon fhall offend, in 
“ making of compoiition or other mifdemeanor, 
contrary to the true intent and meaning of this 
Ihtute, or fhall by colour or pretence of procefs, 
‘‘ or without procefs, upon colour or pretence of 
any nutter of offence againft any penal law, 
make any compofition, or take any money, rc- 
ward, or promilc of reward, for himfelf, or 10 
“ the life of any other, without order or confentof 
foipc of her majefty’s courts at Wejlmiyijlcr^ and 
ftiall be thereof convifled, flnil ftand on the pil- 
“ lory, and for ever bcdifabled to purfue, or be 
plaintiff or informer in any fuit or information, 
upon any ffatut *, popular or penal; and flull 
‘‘ alfo forfeit ten pounds, SelL 4. 

‘‘ Pjovidcd alfo, That this adt /hall not extend 
to aiiy fuit already depending, n/ r (hail reffrain 
any certain perfon, body politic or corporate, to 
“ whom or to whofc ufe any forleiturr, penalty, or 
fuit is, or lhall be fpcrially limited or granted by 
‘‘ virtue of any lUtute, and not gcMcrally to any 
perfon that will fue, but that every fuch certain 
perfon, body politick or corporate, which nn^ht 
• « Tue 
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fue or inform, as if this aft were not made, maj^, ^ 
in fuch cafe, fue, inform, and purfue, as he or 
they might have done, if this aft were never had 
“ or made.” Si'Sl. 6. * • 

It feems clear both from the preamble and the ir ••xien.’*! nnU 
whole tenor of this ftatute, that it extends only .7 

fuits by common informers, and not to thofe by a 
party grieved, 2 Haiv, 279. 

In an aftion upon the ftatute 18 Eliz. c. 15, T 
a^^ainll defendant for makiii'r and fellino; tijo.'d 
ring*?, of Icfs finenefs than fl^atute direfts ; it 
moved for leave to compound, and a cafe was cited • 
of Bell qut tam^ IVyaie^ Trin. 173*^1 where there ’ V 

was no confenf, and yet the court in that c^le 
gave leave to compound, per cur. It is in tho dif- 
cretion of the court to give leave to compound, and 
afterwards they refufed the motion. Howell qui Uim 
V. Alorris^ J], R, 1 // 7 //. 79. 

Boole moved for leave to compound on the part of 
the profecutor upon the ftatute of gaming, upon 
affidavit, that the defendant and one /I, B. ufed 
play at cards together, and that the defendant h cl 
won divers fums of money of A. B . ; that A. B. w is 
become a bankrupt, and that rh? aftjgncc s, v ii ) I -t 
this proi’ecution on foot, were f.Jti.'-hed with rc,i ..CL 
to the defendant, and the court granted the nio- 
titrn. Lhid, 1*0. 

I'he piaintilF brought a qui turn noon ti'.e li.mip i jo r,o^- 
aft againil the dcieiidant, ror mairj ing witiiou: .r t . u -i. 

hccncc; and had hisn in execution, where be h'*J 
lain foiiic time. And now ’iorkc cjtcd 18 lO'ii.. 
c. 5./. 3- and produced an affidavit of the pove rty 
of the dttciuljnt, and had the leave of the com i, th,'t 
the plaintiff might compound with the detcnd-i;', 

BraciJhitvj v. Alotiram, i 6Vr. 167. 

Action on ftatute of iifury. Defendant p!f .ided. i.p.vj .^ivsn m 
Motion by Draper for leave for the profecuior to 
compound on the 18 Eliz. Bootle conf.*nt«d 

for the defendant; and a rule was made purfuant 
to the motion. Barnes's Notes ^ 118. Bhiud v. 

Featherfione. 

. On 
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On compound. ^ Oil ati a Aioii ^ui tamy for ofTences againft the 
t?<fn* Thlfkbg’s was moved laft term on the part of 

part of the com- Jcfendant £///s, in order to avoid imprifonment, 
pofjtion to be a,nd confented to by the plaintiiF) and fo ordered by 
patd fifft, court, that the plaintiff have leave to compound 

with the defendant for 250/. berng a moiety of the 
penalty j fo that 25c/. be alfo paid into the hands 
of one of the prothonotaries for his Majefty’s ufc. 
And now Darry moved for an attachment againft 
£//isj for not having paid the king^s moiety, upon 
an affidavit that he had paid the 250/. to the plain* 
' tifPs attorney; who fwore he believed, when he 
^ received it, that the king's moiety had been pre- 

vioufly paid. Rule to anfwer the matters of the af- 
fidavit ; which was afterwards difeharged, on the 
prothonotary’s certificate of the fubfequent payment 
of the faid 25c/. tarn, v. Ellis and another* 

2 Black. Rep. 1 j 54, 

On \ bona fide, Leave given to compound an aflion for the pc- 
Lottery ad, at 50/. for the King, and 
tion, tbc p’ani. ^oL for the plaintiff, befides 6o/. towards the 
iiflFmjy alfo bcplaintifPs cofts ; the King's part being firft paid to 
fona'blcfomlor ptothonotary at the making of the rule. fVood 
hiicona. qui tarn v. "Johnfon* 2 Black. Rep. 1 157. 

Denied upon a But it was denied at <5/* 5 J* for the King,' and 
fmall compofi- plaintiff, and 30/. towards eofls, fuch 

compofition being manifcftly collufive. Ibid. 1157. 
pow to move, This motion IS made by a ferjeant, fee iQr. 6 //. ; 

. plaint'ff mult al(o give a brief a ferjeant to con- 
lenc to the motion ; and before rule is drawn up, 
the King's moiety muft be paid to one of the pro- 
thonotaries, who will give a receipt for fame ; take 
it to the fecondaries office, and draw up rule j pay 
according to length. 

:arbitrat(on, 

A rbitration, or arbitrage, h where 
the parties, injuring and injured, fubmit all 
matters in difputc, concerning any perfonal chattels, 

I • or 
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or perfonal wrong, to the judgment of two or more 
arbrters or arbitrators, who are to decide the con- 
troverfy : And if they do not agree, it is ufual to 
add, that another perfon be called in an umpire* 

(iffiperatoY' or impar)^io whofe foie judgment it is 
then referred ; or frequently there is only one ar- 
, bitrator originally appointed. This dccifion, in 
any of thefe cafes is called an award ; and thereby 
the queftbn is as fully determined, and the right 
transferred or fettled, as it could have been by the 
agreement of the parties, or the judgment of a court 
ofjuftice. Experience has flicwn the great ufe of 
thefe peaceable and domeflic tribunals, especially 
in fetil ng matters of account, and other mercantile 
rranfadtions. which arc difficult, and almoft impof- 
fihle to be adjnftcd on a trial at law ; the legifl-turc 
has now eftablifhed the ufc of them, as well in con- 
troverlic vvh'>rc ca‘:(es are depending, as thofe wlierc 
no a6lion ks brought, and which ftiil depend upon 
the rules of the common law ; Enaftsng by 
9 y 10 JV. 3. c 15. That all mercnarits and «fr, 

others, deliring to end any contro\ei fy (for which \o end 
‘‘ there is no other remedy but by ptrfon.il iidtion ^ 

or/uu inequity), may agree that ihen liioniiiriun ^.*1, 

‘‘ to arbitration or umpirage of any perlon, feV. 

fhall be made a rule of any of his M.-.jefiv's 
** courts of record; which agrcemtnt, isc, (hall, ' 
upon pi id lining an affid.ivit made uy the wit- 
nefles ilicreunto, or any of thtMu, in court, be 
“ entered and filed of record of the faid court; and 
‘‘ a rule lhJ\ thereupon he m ade by tht fame couit, 

“ that the parties lhall fubmit to, and finally be 
“ concluded by the arbitration or umpirage, t^c. ; 

“ and in cafe of difobedicnce, ihe party neiilecf.ng in c of /iif.. 
“ fhail be fubjedl to all the peiialiies of rfrontemnmg 
“ a rule of court; unleis fuch avv.ird fiiall be f'-t .'^^1 
‘‘ afidc for conuption or other miibv :-.aviour in the meir, 

“ arbitrators or umpire, proved on oatn to the 
court, before the laft day of the next term, alter 
the award is made/' In confeqianct of tins 
ftatute, it is now become a confidcrai ic p..it o. the 

buiiiXi'i 
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bufinefs of the fuperior courts to ftt aficle fuch 
awaids when partially or illegally made ; or to en- 
force thiir cxcciit^,on, when legal, by the fame 
•procefs of contempt as is awarded, for dif(»bcdiencc 
10 thofe rules anJ orders which arc ifltied by the 
courts (he'll Hives. But in a cafe where the parties 
arttmpled to fet afide an av/ard, Lo)d Hardu\cK>‘ 
laid, that the only ground to impeach an award 
is, collufion, or giofs miibehavioiir of the arbitra- 
t.js, or otherwife it is hnal and binding upon ail 
p;rti- s, (jiluTVkdfe no peifor.s wo;. Id evtr underJake 
to be ;jrbitru(oi?. ;■{ /^iL 529. J^ord Alansiidd in 
another cafe, laid, tlvit the court v. ill not enter at 
all into the merits of the matter rcfericd to arbura- 

ti(n*, but or.lv take into cordiJeraiion fuch Ic«*al 
* * . *■' 
oVj ciruo as appear upon tlie f.icc cd the aw.nd, 

jnivl h oejc<-t:ons r.s go to the n),il-tl:.*vioiir o* 

t iiv ’ a r b i t r a t ( >i > • 2 Hurr, y 0 1 . 

Where the ol l-'ciion.s :iiuo iipnn il'c face of the 

av. a.J, they n a'- be made at any time ; but where 

the par y ce.npl nns or comjption or ill praclicc, he 

iisufi tio ic within the Iccond term. Uarnes 56, 

Kit V. hrowmr:':. 

• N. /7. I'his mean's after a lule of rcftTcnrc.. 


ffanawnrils If an cw.ird IS made, and the paity will not per- 
n j'i', r;«Ti !:• I f as not payin-i the n.tmcv, b'c, at tlie 

*10^ i}.- i.r. M.i- time a"*l pr.re tncrein nicntionrd, and you have at- 
liori a lu.c oi tcndtJ fu: ihai puipo-c read) to icceivc it; full pro- 
ceec) to injke tiic lubniiflion a rule of court, upon 
an Jiiiidrivi: or the (h,^ execution of th:* bon.l thus : 


f‘f rr.t 

liUi fxici’.'ii-n cJ 

ti'.e Luiid. 


C\ G, of, kfr. male, .h oa*Ji, and fa ih, 'I 'hat he vv ;k 
prefsUt «: ihe time or ligning and foaling tl-c bond 
or o' l.giUioa hereunto annexed, ai.d C. J), of, L\\ 
thtrel'i iiie^uioncii, did duly iigii, fea!, and as his 


act a..d -'iced deuver the faid bond, in the prcIrjKC 
ot tni'^ dtponent, and that me nann' C\ D. let .and 
fublcribed oppolite the fea! of tht l..id bond, is of 
me pro; ei hund-writing of the l.ud C. ]). and that 
tire name iV, Cr\ kt and fubferibed the witnefs 


tliereto, 
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thereto, is of the proper hand- writing cf tills depo- 
nent. ^ 

'fbh afliilavit is to be ingrofl'ed on a treble fix- Howf* proretj 
penny ftainpt paper ; ^ive it to^a ferjeant ta vizvc 
U make the fubtmjfmi a rule of court pay hiiii 
lOJ. bd* draw up ihe rule with the Iccondary, pay 
according to length, make copy thereof, and of the 
award, with the namci. of the arbitrators and wit- 
neflis, then t?he perfon who is to receive the money 
muft demand the money, which not being complied 
v/lth, make the followint:^ affidavit to move for an 
attachment, and alfo an affidavit of the due execu- 
tion of the award 3 which fee \np. 672. 

jf. B. Plaintifi; 

Ja the C. P, ]]jt\vcen and 

r*. D. Defendant, 
yf, B, of Fleet -Jlrret^ London^ grocer, ni.tk':l[i 
o.th and f.iitb, 'i lint he this deponent did, on the ‘j. ' 

.it!i day of perfonaily attend from tiic hour 

of one until tiie iiciur of two of the clock in liic 
afternnon of the fame day, at the Mitre xui^n* 

Fleet- fir Cf'i^ Loudjn^ and tlien and there demi.jided or 
the aivivc na.judi (I, D. who alfo attended, the fuin ‘‘ 
of r'^L awarded d'l'* to this deponent, p-nfuanv and, 
agrceaidc roa ttitani aw rd in w’riting wiiieh is Iki’c- 
unto annexed ; but the faid C\ D, did not th..r; [).jy 
to tliis deponent the faid fum of 50/, or a:iy part 
thereof; i^nd this dcpjricnt further faith. T hat bav- 
in i»-, oi\ 'I hurf day iVQXi^ after one month horn Lujlcr 
D.iv, in this prefeiit Eajhr term, caufed tlic lub- 
million of rhis dcpoiiciit, and the faid C, D, to the 
faid avv.nd containtd in a certain bond or obli-^a- 
tion, bearing date the full day of Alay 1782, to ho 
mnde a rule or order of this honourable court, he this 
deponent, on the day of , feru -l 

the faid C. D, with a true copy of the faid j usj: 
or oitler of this honourable court, and at tlie T.’-'. -a 
time fhewed him the f id original rule or oidir; 
and tiiij Oepoiunt furtlier fiitb, I'hat lie did at the 
f«nie time demand of him the faid C, I)» ihc faid 

I'urri 
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fum of 50/. fo awarded due to this deponent as 
^ aforefaid ; but the faid C. D* did not pay the fatne 
to this deponent; an'd this deponent further faith, 
the whole of the faid fam of 50/. now remains due 
and owing to this ^deponent, purfuant to the faid 
award. 

How to movfi Give affidavits to a ferjeant, to move for an at^ 
lor the attach- iachnunt for not paying the money on the award in 
“ purfuance of a rule of courtf lee IC5. 6^/. 5 it is a 
rule to (hew caufe, therefore draw up fame with the 
fccondary, and ferve copy thereof; make affidavit 
of the fervice of faid rule, and (hewing the original, 
t then give ferjeant one guinea with it to make it ab- 
folute, which being done, draw up rule with the fe- 
tondary, and then make out an attachment, fign it 
with prothonotaries, fcal yrf. get a warrant thereon, 
and give it to your officer, pay him one guinea for 
the caption# The common attachment for a con- 
tempt will do, only put thefubdance of therule at 
the foot thereof. 


670 


How toproreed It IS bed for the attornics to get their witnefles 
on a rule of re- f^»orn in court whilft they arc there, pay each, 
*“*“■*• enter their names on a piece of paper, and the caufc ; 
give it to the crier for that purpofe. 

Get order of niftprius from Mr: Randall^ or if at 
the affizes of the judges aj/iciatc^ upon which thd ar- 
bitrator will appoint a time and place for both par- 
ties to meet ; and plaintiff’s attorney ferves a copy 
of the order of niji prlns on defendant's attorney, 
* give arbitrator (if an attorney orcounfel), the briefs 

that were delivered, if not, a copy of the cafe on 
each (ide, and names of the witneffes. 

Ifarbhratcrdoes If the arbitrator does not finiili in time, you may 
Aot make his enlarge the order by confont ; but (irft move that the 
^*^^*^*^ may be made a rule of court, 

which is done by giving the order to a ferjeant for 
that purpofe; fee lor. , draw up rule with Ic- 
condary, pay according to length, ferve copy on 
the opp(/filc attorney, then give bncf to a I'er- 
jeanr, with jror. hd, to move to enlarge ^ and the 
other fide alfo gives a brief to a ferjeant to confent ; 
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fee lOx. 6rf. draw up rule with the fccondary, pay . ^ 
according to length : an appointment muft again be 
made by the arbitrator at the foot of the rule, and a 
copy made and lerved as before, on the oppofite at- 
torney, to attend. * 

When the award is made, the arbitrator’s attor«> AwarJ. 
ncy gives notice to the attornies, that the fame is 
^ ready, and that each may have his part on fuch a 
day, on payment of his cxpences. 

If the award is in favour of the plaintiff or defend- iitw to procecS 
ant, cofts are of courfe given as to the fuit by 
rule, therefore get an appointment from the prothono- • 

tary at the foot of the rule of court, to tax the cofts 
ferve copy thereof, and appointment, on the plain- 
tiff’s attorney, and upon attendance, the prothono- 
tary will tax the cefts, and mark them on the rule ; 
and if the party againft whom the award is, does not 
pay the money, make a copy of the rule of court, 
and the prothonotaries alhcaiur thereon, and alfo a 
copy of the award, and let your client the plaintiff 
firft examine copies thereof, then let him deliver the 
copies to the (defendant) 5 fliew the original order 
and awards and demand the money, wz. the fum 
awarded, and the cofts, it he docs not pay them, 
move on the followintr affidavit for an attachment. 

iSf, £, A letter of attorney may be made for this 
purpofe, but it is too expenftve, as there muft be an 
affidavit of the due execution, and the attendance. 

Z?. of, isrV, the plaintiff in this caufe, maketh Affi.iavlt of 
oath and faith, That he this deponent, on the femce of ruir, 
day of laft, pcrlbnally ferved the above de- 

fendant with a true copy the rule and allocatur^ mand of the 
and alfo a true copy C the award hereunto annexed, 
and at the fame time fliewcd him the original rule, 
allocatur y and reward, and demanded of him the faid 
dcleOx’ int the ';iyincnt of the fum of 20/* awarded 
due to is ' . 'lO' iti'y ll \ G. of,^<: the arbitrator 
named in . . laid award, and alfo the payment of 
the fum of i/il, fjr the cofts mentioned and allowed 
to him thj .aid plaintiff in the ffiid caufe j but the 
faid detendant refuted to pay the fam*', or any pare 

thereof. 
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thereof, and the fame ftill remains due and owing 
from him the faid defendant to this deponent. 

ly . T*. of, £5^^. gentleman, maketh oath and faith^ 
That he did fee G. of, toV. fign, feal, publith^ 
and doclare his final award and arbitriment between. 
A. B. of, merchants, and 6 \ D. of, ^c. 
v/oollen draper, bearing date the day of 

, 1782 ; And this deponent further faith. 
That the name IV. G. fet and fubferibed againlt 
the feal as the party executing the f^id award, is of 
the proper hand-writing of the faid G. and that 
the names JV. T. and J. E* fet and fubferibed there- 
to as v/itnefl':?, attefting the execution of the faid 
aVf^ard, are of the rerpe(^tive hand-writing of this de- 
ponent and the “J. E. 

I'requeiuly where there is ba^l, and a reference is 
propolld at the trial, the pluintirr, to fave tlic bail, 
t.ikt'.s a vcidict, to the rcf'Tence; m that. 

C/if', when the avvarJ is inaJe, if in favour of the 
pl:dnt;fi% lie may ni«ike his clLciion whether lie will 
piocced o; under the rule of r» fcrencc, or on the 
verduit : II he proceeds in ihc jr.ttcr, the ctjfis mu!i: 
jiift he r«\(’d, c^py rule and award, ferve fame and 
cicmaiiJ i\iV funi avvarded, and coils, in the fame 
mannei as if he meant to proceed under the rule; 
and on riHJ.ivit of forvicc of the rule, the prdthona- 
.‘.y/* th *00:1, ni.ci a copy of the award, 
and 4 ’.rij n:' » cv, M»ovr; me court that the 

fo/i'f'a iiMy Ic Ceii*\Ted to th.e phiintilr, in order to 
tak'-o' t cutiPii for the rn'jney awarded andcofts, 
whicii n;u'.!v, drrtW up the rule nfiial with 

Tie kcn-ii.sy, m.\'v of the fcrvice, and 

ih:.v. i,:-> the v i ^ aiiu nn morion tlic couit will 
lijp /ulu uhfvii- ; diaw up (dine, and i.ppiy 
to i;;c rii.rf-ia! for the po/h'a^ v/iio, on producing 
tlv.; ;:lvc i* to\ou; lign judgment with 

thv 01 ou: (iir;t lla'rpi'.^ trie f"fi£a)\ 

the to the c do-., /nd tlicn take out 

executing I\\ B. Yi.’U «ie entiticd to ail the fub- 
fcijocni c'ou.s. If the a 'ward is for a lefs furn than 
the verdict «s for, enter a rcmiltitio' c? the roll, and 
4';-y Joy iL r j urn u ^yuruidand i ovdy. 


Verdirt 



^tbithdom 

Vcrdicl for plaintiff for fecurity* Reference by 
rule to three of the jurors. AwVrd in plaintiff 
t^ivour. Rule obtained to ftiew caufe why the 
pojUa (hould not be delivered to plsfintiff, to take 
out execution for the money awarded, ©bjeflioa 
by defendant, that no affidavit was produced of the 
due execution of the award, or of a demand of the 
money, which the court held to be as neceffary as 
it the motion had been for an attachment; and the 
rule was difeharged. Ready, Garnett, Barnes 58. 

The court will compel a witnefs to make an aifi-» 
davit of the execution of the bond. 


How to proceed by Original 

£luare Claufam frejitt. 

R KFORE the flatute of 19 H, 7. c, 9. which 
allowed the writ of capias ad refpondendurn In 
actions on the cafe, a practice was introduced in 
this court, of commencing the fuit by an original 
writ of trefpafs, quare clanfumftegity for breaking 
the plaintiff 's clofc vi ei armis^ which by the old 
ccrninon law fubjeited ihc defendant’s perfon to be 
arrefted by wi it of capias^ and then afterwards by 
connivance of the court, the plaintiff might pru- 
cetd to profeeme for other Icfs forcible injury. 
This prailice flill continues, and faves the trouble 
ol (erving the defendant pcrfonally with a writ of 
capias ; for if the defendant, upOn the fheriff’s funi- 
nions, left at his houfe, and he having returned no- 
tice on the writ to the defendant, does not appear, 
a dijlringas iffucs againft his goods ; and if he does 
appear, the plaintiff may declare againft hm in any 
adtion he fliall think proper, and after judgment, 
purchafe a jpecial originaly to warrant the proceed- 
ing, wtvcii will prevent the judgment being arreff- 
ed or revet fed. 

X X There- 
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<74 Original See. 

How to^^rocccd. Therefore the firft ftep ncceflary to be taken 

to make a praeipe for the curfitor of the county 
where defendant dwells, thus : 

Piacipe for the London^ (fl'.) Original quare claufum fregit^ for 
original. yehn Denn^ againft Richard Fenn^ late of London, 
holier, broke the clofe at London, returnable before 
his Majrfty*s juftices at JFiJiminpir, in eight d#ys 
of St. Hilary* y. T. Attorney; 

Take this to the curfitor for London, and he 
will make out and feal the original, pay 45. bd* 
then get a fummons from the fheriffs, pay 2r. ^d* 
give ic to your officer, and he will warn defendant, 
pay him 51. each defendant. On the quarto die poji 
of the return, fearch at the filacer’s for the appear- 
ance ; if none, get original returned by the fheriffs, 
and file fame with the ctilios brevium, pay 4^/. he 
will give you a note of the name of the caufe, and 
fheriff’s return, which take to the filacer, pay bd. 5 
if the return be notice to the defendant, then make 
make out a writ of dijlringas, in the following 
form : ingrofs fame on a 2j. bd. ftampt parchment, 
make ^ pracipe, pay figning with the filacer 2r. bd. 
feal 7^/. take it to the fhenffs office, and they will 
grant a warrant to diltrain defendant’s goods to the 
value of 40J. give it to your officer, and if he le- 
vies, pay him los ; get the dijlringas returned, then 
make out an (dias thereon, which being ligned and 
fcaled as before (no appearance being entreci), 
you may move to incrcafe the iflues in the trea- 
fury, the fame as againft peers ; and alfo move to 
fell them in the fani? manner. If the defendant ap- 
pear*;, then declare againft him, and proceed as in 
other adti(»ns, N* B. As to the venue, if it be a 
tranjh-jry* action, may be laid in any county, and 
dccj. ire gene* ally, as in ocher cafes. 

Diftrl-gn. ireorge 'he 'Third, To the fheriffs of London, 

gr-ering: We command you, that you diftrairi 
RiJoard Fenn, late of, t.’V, hofier, by all his lands 
and chattci.s in your bailiwick, fo that neither he, 

, a 
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nor any one for him, do intermeddle therevritb, 
until you fhall have another conftnand in that be- 
half from us ; and that you anfwer us for the ifliies 
of the fame, fo that he be before V)ur juftices at 
tVeJiminJlery on the morrow of All Souls ^ to anfwer 
John Denn in a plea, wherefore with force and arms 
he broke the clofc of the faid John at London^ to 
the great damage of the faid John^ and to hear 
judgment for his many defaults; and have you 
there ftiis writ. Witnefs, £sfr. 

London* Dijiringas for 'John Denn againft Rich^ Praecipe. 
ard Fenn^ late of, fsfr. hofier, trefpafs at London^ • 
returnable on the morrow of All Souls. 

If the defendant appears, he enters it with the Appearance^ 
filacer of the county where the original is direfted 5 
pay 2s. 6 d* ; and to prevent a diftringas ifluing, it 
muft be done on the quarto die poji of the return of 
the original. 

London^ (fl") Appearance for Rhhard Fenny late Praecipe for the 
of Londony hofier, at the f iiit of John Denny to art ^ 'pearance. 
ox\g\nd\ qua) ey ^c. returnable in eight days of St. 

Hilary. J. K. Attorney. 


CorporcMons. 

CORPORATIONS aggregate muft fuc and Prsfcipc fo be 
defend by attorney; and therefore the proper pro- 
cefs againft them is by original, Co* Lit* 66. b. 

They cannot be ourl.iwe<», 10 6\ 32. b* ; nor 
can they be attached. As outlawry does not I'c 
againft a corporation, therefore tjcfpafs does not he 
againft them ; for a capias and exigent do not go, 

Bro. dbr. title Cot p, 4 j. 

If a corpirration fuc, they muft fue in the rnme 
of the corporation, by an aitorney appointed under 
the feal of the corporation. 

And if (lied, it muft be fuved by its mnjc of in- 
corporation by original writ; and in unhi to fue a 
Corporation, the plaintift’s atrornev muft make ou: 

3 pracipc for an origin'll writ, which muft be taken 
X X 2, to 



to the curfitor of the county where the vtnui 19 
laid ; after it is fecled^ take it to the (herifF^s office, 
and get a fummons thereon, pay 7s» 4 ^. officer 5 ^. ; 
if they appear,* then proceed againft them as in 
other cafes ; if not, upon fummoniri fecit being re- 
turned by the flierifF, file the original with the 
cujhs breviumj pay 4 ^. and for an abftraft of the 
writ and return 6d, ; make out a dijlringat as again/l 
a member, and . proceed to diftrain in the fame 
manner : but I believe it feldom happens that a 
dijiringas goes, as their town clerk generally ap- 
, pears, if of a borough or city^ if of a college^ an attor- 
ney is properly appointed. 

Capias ad rerpon. Defendants, the bailiffs and burgeffes of Eajl 

thereS™“g*1nft’ ^‘ford. Were fued in their corporate capacity, by 
defendants in a commou capias ad refpondendum \ and upon affidavit 
corporate capa- of fcrvicc, an appearance was entred according to 
n'evAouW^bJ ftatute ; and plaintiff entred a declaration in the 
fved by pone office, reciting that defendants were attached to an* 
and diftriegas. fwer^ which cannot be. Defendants moved to fet 
afide the capias and proceedings thereon ; objecting, 
they ought to be fued by pone and dijiringas. And 
the court were of opinion, that as defendants are 
fued in a corporate capacity, the capias ad refpon*^ 
dendwn is null and void ; and rule to fhew caufe 
was made abfolutc. It was agreed., that had the de- 
fendants themfelves appeared, the objeiStion had been 
w^aived. Barnes 

But a corporation may fuein the common way as 
others, by capias. 

Declaration a- OxoHy (fT. ) The mayor, bailiffs, and commonalty 
gainft a corpora- of the city of Oxfoid^ wcic fummoiied to anfwcr 

in a plea of tii-Tpafs on the cafej and where- 
upon the faid John^ by 5, U, his attorney, complains, 
That wheteasy the faid mayor, Uc. 

Appearance. I'be appearance is entred with the filacer, anjd a 

pracipe is made thus : Oxon^ (ffi) Appearance for 
the nuyor, baiiifis, aitd comnionaiiy of the city of 
Oxfordy ats. John Demiy to an original returnable 
on the morrow of All Souls. /. X Attorney. 
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Hundredors. * 

I F an a£Fion be commenced againft hundredors, 

<he fait muft be by original, and z^pracipe is to be 
taken to the curfitors, and proceed as againft cor- 
porations, 

•To proceed againft an hundred on the ftatute of 
hue and cry. 13 Ed. 1. the plaintiff muft take out 
his original wrir, which ?nuft be tefted forty days 
after the robbery ; which forty days are allowed for 
the hundred to take the thieves, by the ftatute of 
Winton^ 3 Lev. 320. ; and within a year after the 
robbery, i Brozvyil. 154. 

The original writ ufually recites the ftatute. 

Th. Ur, 1 4. 1 . 2 Saund, 374. 4 Mod. 296. i Bro. 

Entr 99. But the recital of the Jlatute is not neceffary^ 
though it muft flate the circumftances of the robbery^ and 
the plaintiff s compliance with the flat utes. 1 3 Ed. r. 
c. \. 27 Elf%. c. 13. 29 Car. 2. c. 7. 8 Geo. 2. 

** 1 6. 22 Geo. 2. c. 24. viz. “ That he made hue and 
** cry, gave notice of the robbery^ deferibed the felony^ 
the time and place of the robbery \ that within twen- 
“ ty days he caufed notice thereof to be given in the 
London Gazette, deferibed tie robbers., and robbery 
** therein ; that he enired into bond before the jhcriff to 
“ the high conjiable of the hundred^ with condition for 
“ the fecuriiy of the cojisj in cafe of being nonfuited., 
difeontinuingy % that twenty days before the if 
“ fuing of the writ, he made oath before a jujUce^ that 
he did not know the parties who robbed him, and that 
“ the inhabitants of the hundred have not taken the 
“ robbers f &c. 

The procefr ferved is a copy of the original 
writ, which procefs formerly ufed to be ferved on 
feme inhabitant of the hundred But by 8 Geo. 2. 
c. 16. f. 4* it is enadled : “ That no procels fornith conflaMe 
** appearance in any adion to be brought upon the 
Ibtutes of hue and cry, or cither of them, againft 
•• any hundred, (hall be ferved on any inhabitant juve public no- 
thereof, favc only upon the high conftable, ihrwf the 
X 3 “ high 



high conftables, of the hundred wherein the rob- 
“ berjr fliall happen; who is required to caufc 
public notice thereof to be given in one of the 
principal mrrket towns with'ii fuch hundred, on 
thi next market day after he or they Jhall be fervid 
** with fuck procefs \ or if there fliall happen to be 
no market town within the hundred, then in 
fome parifli church within the fame hundred, iin- 
mediately after divine fcryicc, on the Sunday next 
** after his or their being ferved with fuch pro- 
cefs; and he or they is and arc hereby im- 
** powered and required to enter, or caufe to be en- 
tred, an appearance in the faid aftion, and alfo 
‘‘ defend the fame for and on behalf of the inhabit- 
ants of the faid hundred, as he or they (hall be 
advifed/’ 

The declaration need not recite the original at 
large, Reg 165+ Mills it, \ nor more ot the fta- 
tute than is pertinent to the adlion, 2 Feni, 215.5 
and muft conclude conita formum Jialuti, Telv* 

116. 

If the defendants plead, and there is an iflue, the 
venire facias (hall br awarded to the next hundred, 
^I’hef, Brev. 5 but fee 29 Geo- 2. c. 18./. 3. 
«Thc vehire fliall be awarded dr corpore comitntus^ ex- 
cept the hunvireds agauift which the adlirii is 
brought. 

If j li.^n cn: If ju,igfTicot be given ag.iinft the htndred^ the 

hJn?**' receipt ot any writ ol execi;rioa 

flicriri' 'Wf’cw agait'ft any inhabitants^ inftcad of ferving the fame, 
the writ ro nvo IhaH caufe the fame to be (hewn gratis to two juf- 
juftice'!, \v}f, a.'# tounfe, ridiiiLS or divilion ('whereof one 

Cor.ixar.i. :cv'j 1.1 ’ \ ^ /- )• 1 

fhcchai{;“, i'- to be of the qiicru? ' who ;ire to caufe Inch taxation 
Slut, z-j hhx and afftfl’ment to i>c made, and to be levied accord- 
ing to the Eli%^ (viz, by the conftablcs, Wr. 
rateably» ami mopoi'ionably, fcr'r in which tax- 
ation and aireli'men% there (hall be provided and in- 
cluded, over and above what the cofts and damages 
recovered by the plaintiff’ in fuch adiion (hall amount 
to, all fuch juif and neceifary cxpenccs, which the 
high CQnftablc of the hundred hath been at in de- 
fending 



fending fuch a£lion, claim being made thereto by 
fuch high conftable, before the fai^ juftices, upon • 
due notice for that purpofe given him; and the The money to 
money fo to be levied, to be paid over by fuch con- P*'** within 
liable, {^fc, within ten days after collcSion, to the conr^Yion^fnhe 
IhcrifF of the county, to the ufe of the plaintiff in /herifffor the 
fuch adlion, for fo much as his colls and damages “.Jj. 
recyvered lhall amount to, and to the ufe of the faid * 
high conllable, for fo much as his expcnccs in de- 
fending the faid adlioii (hall amount to ; of which 
he lhall give an account, and make proof thereof 
upon oath, to the fatisfa£lion of the faid juftices, be- 
fore any taxation lhall be made for rcimburfing fuch 
high conllable ; and lhall, in fuch exp nets, have 
no further allowance, toward paying an attorney to 
defend the faid a£liun, than what fuch attorney's 
hill lliall be taxed at, by the proper olSccr of that 
court where the a£lion lhall be brought, which the 
faid high conftable lhall caufc to be taxed tor that 
purpolc. 8 Geo. 2. e. 16. 4, 

The 7th Icftion of the above aft provides in what 
manir r the conftable lhall be reimburfed his cx- 
p.- ncc.-, in cafe the plaintiff' is nonfuited, and 
becomes, or his fureties in tnc bond, btcomc /V 


Entry on the Roll cf Sci. fa. agawfl the Bail. 

MidcUefex^ to wit. The IheriflF was commanded, vidr p. 5^;.. 
lEhereas Thomas Lime^ of, bV. and /J/Vir?;./ 
of, Uc. lately in our court, to wit ("here fet forth * 
the fei fa. as far as the word exJuMrai ** then go 
on thus : And now at this day, the laid Henry 
comet K here, by \J. his aiturncy, and offered 

hirnfelf on the 4ih day agaiaff the faid Thmus 
Lime and Richard Framey in the pica a for dal d j and 
they the faid Thomas and Richard^ although folcmnly 
called, came not ; and the llierifF, to wit, Sir Bar^ 
nard Turner^ Knight, and Thomas thinner ^ Efquirc, 

Iherifi'of the Uid county, now rcturncthj that the 
X X 4 



68o 6ntrp of Two S5>ci. fa*s. againft “Bait 

faid Thomas Limi^ and Richard Frame^ have not, nor 
hath either of f^heni, any thing in his bailiwick, 
where or by which he can make known to them, or 
either of thera, as by the faid writ he is commanded ; 
or are they, or is either of thenrt, found in the fame : 
Therefore, as before, the flicriff was commanded. 
That by good, fffc. he (hould make known to the 
faid Thomas and Rickard^ that they be here in oight 
days of Saint Hilary^ to fhew in form aforefaid : 
at which day the faid Henry cometh here, by his 
attorney rifoiefj’d, and offered himfelf on the fourth 
day againlt the faid Thomas and Richard^ in the pit a 
aforefaid \ and the faid Thomas and Richard^ aU 
though folemnly cnllt d, co ne not, and thefhenff, as 
before, now returncth, that the faid Thomas and 
Richard (hc;e copy return) ; and thereupon the faid 
Henry prays execution againft the faul Thomas and 
Jiicharil^ to wit, againft the faid HoDmas^ of the 
Aid 90/. by him in form aforefaid acknowlcdgfd, 
and againft the faid Richurdy of the faid 9c/. 
by him in form aforefaid acknowledged, accord- 
ing to the form of the faid recognizance to be ad- 
Jucifimcnt. j'tdg to him, cfc- 'Fherefore it is confidered, 
that the faul llcniy have execution arjaifift the faid 
ThoituSy of the Aid {.)oL by him in form ajorefaid ac- 
knowIcdgctJ, and againft the faid Richurd^ of the 
Aid 90/. by liim in form aforefaid acknowledged, 
by their default, Uc* 

If the Jdre fad as* s be of different terms, then the 
entry on the roll of the fexond fare facias muft be 
thus ; 

If n:i. fa’s, hi ’ Aliddlf 'x\ to wit. Heretofore^ as it appeareth in 
fi!:f€rinc tfr/j; •, fame fcrm, in the 713^^ roU, Ic isthuscuntain- 
#ae entry istiUiS. to w.t, 'Fhe ftitTitf WMS commanded 

(to the end the prji entry on the roil made on the firji 
i'e ire Acias a vl fheriff' s return) ^ vide p, 499. 

I'hercforc, as beiore, the fti jfilr was commanded, 
thot by gC'Oi he Ihould make known to the faid 
RU hard and Thomas, that they be h»-Te in eight days 
of the purification, to (hew in form aforefaid : At 
which day, (as in the laft entry cxa^tly^. 

5 . Notices 
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51 ?ottteB of fl^otton, 

W HEREVER the proceedings are required by 
tb? party moving to fte (laid, in that cafe po- 
tlce is neceflary to be given the attorney on the other 
fi le, and affidavit made of the fcrvice thereof ; as for 
iiilUfice, if I he error happen in procefs, or the notice 
(ubferibed thereto', notice muft be given of the mo- 
tive, the like to fet iifide an interlocutory judgment 
or inquiry, the proceedings on a bail bond, to put 
off a trial for want of a material witneff, for a new 
trial or arreft of judgment : But there is noncccffifiy 
to give notice for leave to pay money into court, 

£oncilit4rns^ changing the venue^ or for a fpecial jury, 
or for Ic.ive to plead fevcral matters. 

'J'hough in ftridlnefs in fome cafes, notice of mo- 
tion may not be neccifvry, ytrt it will fhew, that yon 
took the firll opportunity of informing the plaintiff 
he was wrong ; therefore, I fliall here give precc- 
dtnis ot different nociccvi, both with refpecl tothofc 
cafes, as vvcil as others which may happen. j 

Y ou having been ferved with a copy of a capias^ at Notice not to | 
the fuit of the above-named plaintiffs C\ andapp'*^*’ toavi^rit; 
Ji. fP: oil the day of Sft, to 

the third day of November next, by your attorney, in 
his Majefty’s couit of Common Bcnch^ and the faid 
wiit not being rciurnablc, 1 do hereby give you no- 
tice not to appear thereto, there being a miftakc in 
the faid writ. Dated this futt day oi November 1783. 

'^'our*s, 

'J o Mr. G, //. the above 
defenclaat. 

'l^ike notice. That this honourable court will be To ret 
moved to-morrow, or io fboii after as counfcl can 
be heard, that the interlocutory j*idgment figneJ inj” 
this caiile, may be fet afide for irregularity with cofts, * 

to be taxed by one of the prothonotaries, and in the 
mean time all proceedings be ftayed. Dated, Csfr. 

7 'ake notice that this honourable court, that To fee a/i4« | 

the interlocutory judgment fnincd in this caufe, andH8'««« 

iiiiiuirjr. ] 



lloticciEi of 

the writ of enquiry executed thereon, may be fet 
fifiJe for irregularity with cofls, to be taxed by one of 
the prothonotaries, and in the mean time all pro- 
ceedings be ftayed. Dated, 

To fet afidethe ^Talcc notice that tfiis honourable court, tirV. that 
execution mc- judgment figned in this caufe, and the execution 
cuiecj, and that iflued and executcd thereon, may be fet afidc for ir- 
the money paid, regularity with cofts, to be taxed by one of the pro* 
&c. be reflored. thoiiotarics, and that the fum of 5 b/. levied and paid 
in the hands of the flieriff of Micldlefcx^ may be re- 
ffored to the above-named defendant, and the faid 
iherifi^ retain the fame in his hands, until the further 
order of this couit, and that in the mean time all 
• further proceedings be ftaid. Dated, 

To die common Take notice that this honourable court, for a 
rule to fliew caufe why the defendant fhoiild ncit be 
permitted to file a common appearance in this caufe, 
and in the mean time all proceedings be ilaid. 
Dated, 

To fet afidr all 1 jkc noticc that this honourable court, bV. to 
caufe why al! the pDCcedings in this caulc 
fffiu anty, fhould not be fet afide for irrcgulirity with rolls, 
to be taxed by one of the prothoii'/tar.'t s, and in the 
moan lime fiirthd* proceedings be Itaid, Dated, ^V, 

' To flif w cauf#* Take notice that this honourable c iirr, bV- for a 
vHj u ihou!.» ijotfuie to (hew caufe wdiy it fiiouid n- t be referred Ui 
marttr, to the j)rothanotarics, to compute ibr principal 

^uie prim- pji and infCftft due upon the bond in qucllion, and 
W’hy upon p.^)ireiit tluTcof, vi'Uh tiiC tolls 

' ‘ to be taxed by him, the laid bond (hvvll not be de- 
livered up to the defendant to be cancelled. Dated, 

^ b'c. 

To /hew canA’, Hoticc that this ho.jouiv.ble c -u't, fora 

rule to fiie w caufe \vh} the i adgmcni ugne-d in this 
fhould not b': fet aiV.e for ni f gularlty w ith 
ijiffanlwcr the and why the i laint^if Ibould not aurwer tne 

j^tcrof ihc matters of the uViidavi:, v’liu m rLc mtan tirae all 
‘ proreeJirgs be ftaye d Dated, 

ro/hewcaufe^ Th.it this honourable couii, why the bail- 
onV*anj * affignrd in this caufe, and the pioctcdingi 
»ccee/ing* ihercofi, fliould jiot be uiide with cofl^, to be 
icrcaji, fliould not be fet afiJ;. 

tax.d 
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taxed, and in the mean time all the proceedings be 
flayed, ^ • 

Take notice that this honourable court, fsTc. why why the writ 
the writ of capias ifl'ued in thi^caufe Ihould nor be^ouij not be 
quafhed, and ’why the plaintiff Ihould not pay the 
cofls of this application, and that the plaintiff may 
anfwer the Teveral matters mentioned in the affidavit. 

Take notice that this honourable court, £sfc. why To the (heriff to 
the judgment in this caiife, and the execution exe- 
cuied thereon, fliould not be fet afide for irregularity; 
and why the money paid into your hands ihould not 
be reftorcd to the defendant, and that in the mean 
time you retain the fame until the further order of * 
the court. 

To the flicriff' of the county of Middlefex, his bai-^ 
liff and under JhcriJf. 


A WRIT oferrorisa commiflion to judges of a 
fuperior court, by which thr*y are authorized 
to examine the record, upon which the judgment 
was given in an inferior court, and on fuch exa- 
mination to affirm or reverfe the fame according to 
law, 2 InjL 40, ; and any perfon damnified by er- 
ror in record, or that may be fuppofed to be injured 
by it, may bring a writ of error, to reverfe it, whe- 
ther he be party or no; but principal and bail can- 
not join in a writ of error. 

No perfon can biing a writ of error to reverfe a No perfon can 
judgment who was not party or privy to the record, the writ, 
or who was not injured by the judgment, and there- 
fore to receive advantage by the reverfal thereof, it. 

I AhriiL 747, Dyer 90. ^ 

A writ ofciroi that bears tefte before the judg- ir »Tror heart • 
ment is good ; and this is the ufual courfc for pre- tefle bciorc judg- 
venting and fuperfeding execution, x Vent. 255. 96. 6®®^* 

March 140, 

It 
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Cannot be 
brought after r 
twenty j’CArj. 


4 f brought on i 
yudgment in 
C, B. It nrift b( 
reiumabie in 

it. B, 


Pr.Tfipe for a 
WiiC of ciior. 


Ifcw' to get it 
allowed. 


If bail is re- 
<j<ilrcd, niufl be 
put in in four 
days. 


How to put in 
bail. 


Jxreption. 


.(Stro?,* 

It cannot be brought after twenty years, and the 
ftatute of limitation qpuft be pleaded to a writ of er- 
ror, as well as to an original aSion. Rep. Temp, 
Hardiv, 346, ♦ 

• If an erroneous judgment be given in this court, 
the writ of error in all cafes is made ?eturnable into 
the court of King^s Bench \ and therefore if the de- 
fendant brings a writ of error to reverfe the judg- 
ment, he muft firfl: make ?l pra-cipe for the curfitor 
in this form ; ^ 

MiddUfex. Writ of error for A. K. ag.iinfl C. D. 
in cafe, on a judgment in the Comrnon Pleas return- 
able — — , wherefoever, £5’^:. 

y, B. Attorney. 

Carry this pracipe to the c urn tor’s office, Chancery 
Lane^ who Will make out the writ, pay 145. tu, 
if no private leal, if a private fe.'il 8;. (>d, more. 

As foon as you have it from the curiitor, take tiie 
fame to Mr. llo'^gh^ the clerk of the errors, at Mr, 
PifAi'j* chamber. No, 10. in Symo 77 d*s Inn^ pay him 
for the allowance 2/. 2j. 6 d ferve copy of the allow- 
ance on the plaintiff’s attorney in the original adtion. 

If it requires bail, the plaintiff’s attorney in error 
muft put fame in, before one of the juftices of the 
Common Pleas^ within four clays next after the* de- 
livery thereof to the clerk of the errors, or an exe- 
cution may iffue. R, AL 28 Car, 2. 

Take the names of the bail and places of abode to 
the clerk of the errots, and he will go with you to 
one of the judge’s chambers, and there take the bail, 
pay him for fame 1/. 4jr. if at Wejlminftcr^ bs. Sd, 
more ; give notice thurcof to defendant's attorney 
in vrror. 

'rhi* defendant’s aftorncy may, if be thinksS pro- 
per, cxct'pC itgainft them, by entering fame in the 
hook (;f t’u' c^eik xm' the ^ ror-:, within twenty days 
next bail put in, ami apply to the clerk of the 
errors for a rule for better bnl; pay 45. ferve copy 
tbereof on the plaintifTs attorney, wlib h expires 
in four days. 

The court refufed fo giic time to perfeft bail in 
error, becaufc no real error could be fuggtftcd, fa 

' that 
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that they thought the writ of error was brought for 
delay. 2 JViU. 144. ^ * 

If ifs intended that the bail fliould juftify, then whatnoticeof 
the defendant’s attorney will givf notice thereof two 
days cxclufivc’of the day, to juftify fame, the fornl^“‘^^®* • 

of which notice is as follows ; which muft be done 
within four days after exception. R. M. 6 Geo, 2. 
ng. 6. 

In the Common Pleas. C. D. PlainlifF, 

In error. and 

A. B. Defendant. . 

Take notice that the bail already put in for the Notice of jufti* 
plaintiff in this caufe on the writ of error, and of ^^^^s****^’ * 

whom you have had notice, will, on Monday the 
day of - - next, juftify themfelv«e in this 
honourable court at Wejhmnjier •-halls in the county 
of Middlefex^ aa good 4ind fufficienc bail for-ihe faid 
plaintiff. Dated this , day of i/82. 

To Mr. J. K. Attor- 1 • - • 

--ney for defendanfj J-R* Attorney for 

-«rin error. - - • plaintiff in erior. 

- Where rule fov^ better .bail is fetved in vacation, 
defrjidant has not till the next term to perfe^ -h-is 
bail, but ought -to juftify before a^udge, and exe-< 
cution fued out for want of -it l>eld regubtr; ■ Barnes ^ 

211. 

The day before you intend juftifying^-go to the 
clerk of the errors, and deftrehim to atund-with- the/' 
baiUbook, makeaifidavit of theicrvice of the* notice, n 
give it-toa ferjeant “ to move to jujiijy tho^hail^' pay 
him iOirb^; pay for the juftificacioa and court-fees^ 

151. in the evening draw up the rule for the atlo'Aft 
ance at the-fecondaries, ferve copy on 

fendttirt^’s aUoFHey» . , . . « ^ \ 

, If there is no bail requiredf^s ior inftance, on 
Judgment by default in cafe^ trefpafs^ and the like, fc:.bc. 
the defendant in error upon the return of the wiic 
gets a rule to tranferibe (and the fame is done by 
Kim, after bail pcrfe<^cd, as the next ftep) ; get 

tame 







, fame of Mr. Hough^ pay him 45. copy fame, and 
ferve on plaintiff’s attorney. 

How plaintiff’s Thi plaintifPs attorney, before this rule expires, 
anorncy ^^error^j^jj,jj jg j,, eight dlys ncxt after the fervice, may 
^ ° " pay one guinea in part of the tranfeript to the clerk 

of the errors, and before it is complete the clerk of 
the errors will fend for more. 

I have heard that Mr. Houghs if there is time, 
will carry over the tranfeript in the fame vacation, 
or if the rule be given in term, if he has time fuf- 
Acient, he will take fame in the laft day of that 
term, which expedites the bringing a writ of error 
to a fpeedy determination, and had not ufed to be 
the cafe. 


How defend.^ If there be no original filed, and the vacation of 
2nt’8 attornry^ the term in wHicli Tudement is^i^neci Is elapled* 


ant 8 attornr 
to prereed, ^ 
unoriginal v\ 


the term irt^jwhich ludgment is iigned is elaple^ 
tfie detendan^t^s attorney mult, before he talces o uT*a 
rule to Vranlcnbe, petition the majier of the roUs 
an“' 6 ri?IB Ji, \vliicn oiifiBf 15 be recuriiaBle the term 


, whicj] 
non JSC 


: hcrerorc if 
aT^allowed 


^ou expea 
iv the pro- 


^onot^ry, in the taxing OF ine Colts, and make a 
^aciji tor the original fbrlRwitnj wnich Take to 
the cyrlitor^ ano liie^wiU make irourior you ; lor 
in ca/e tills 13 iiegleiLtcd, tne maiterof the rolls WiU 
n ot ^der the' original to^ made out^ ul^i 

payment cofis to the m ei^r^ in cafe h e 

does not f^urthcr pr ojccute the a copy of the 

etition, and the maker ot the roils ord^thcrcon, 
_ Tuit belervcd onTthc plain tiys attorney, ^ncT 1? 
Ae ncgletts to proceed^ then no emts are to be aTT 
Jo wco; pay tor your order q 7 . 6 d. carry lame to, 
Se curntor, witn and he will make out 

tfe^nji^ na], vyb ich fctufn in this manner f though 
. s ufual to reave it with dTgTiicrjtF ot the couit^ 
^vhcrc^ is 

Pledges to profeepte, and 

Ridurd Roe. 


« 7he 
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The within^namedC, D. has not any thing « of the 

** my bailiwick^ whereby he can be “ attached*^ The 

anfwer of fuminoiiea'/*^ 

. « miliarn G/ 7 /,»Efqj 1 

and > Sheriff'^ 

** IVilUam NUhoIfon^ Efq ; ) 

When the original is fealed, and the return 

filed, carry it to the cu/Ios brevium of the Common 

Pleas, in Brick-court^ and file it ; pay him 4^. for 
fame, and 4t7. every poft-term after the return. 

• 

In the Common Pleas, A* B. plaintiff, 

and 

C. X>» defendant. 

The humble Petition of the faid A. B, the Plaintiffs , 

Humbly jhewethj 

That your petitioner havingf in Eajler term Petition, 

1781, commenced an aflion at Ja^v againft the 
above named G. /). late of Wtftmintlcr, in the 
county of yeofnan^ in his M.ijefty*s court 

of Common Pitas at IVfiminfer^ in a pica of 
trefpafs on the cafe, to his damage of 6c/ and your 
petitioner hath 1/id his venue in the county of Mid^ 
dlefex \ and judgment hath been obtained in fuch 
adlion in Trinity term laft paft, for 35/. damages, 
and I >/. loj. coHs, whereupon the faui defendant 
hath brought his writ of error, returnable in his 
Majefty’s court of Kings Bench on the morrow of 
All Scuisy wherefoever, but no further proceed* 
ing? have bc?/» had thereon. 

That your petitioner hath not as yet fiied out 
any orig'nal wiit to warrant the laid judgment, 
and that he is advifeJ it is necejrary that the lame 
lliould be fued out to w.u'rant the fai*d judgmenr, 
and the time for applying for the fame in the ordi- 
nary courfc is cyplred, and that the curfifor of the 
faiii county cpnt‘ot make out the fame without an 
ord^.! f'O-n your rionoar. 


« Your 



Make a tender 
of col^s. 


If plaintiff's at- 
torney proceeds 
in tXTOTj then 
how to proceed. 

After tranfcript 
dehvercd ever to 
Mr* Htherden, 
oaeb party makes 
^ copy. 


1>efcndant'B at- 
torney to fue 
^tttici* fa. 


^xoti ' 

, ** Vour petitioner therefore humhiy prays your 

Honour, to* grant unto him an order, 
** that the curfitor of the faid county of 
^ ** MtdJIeJix^maiy ifluc an original writ in 

this caufc, out of this honourable court, 
** returnable in his faid Majefty’s court of 
** Common Pleas, on, 

And pur petitioner jhall ever pray ^ &c.” 

Whfcre the want of an original wiit is affigned 
•for error, and it appears that all the proceed- 
ings are of the fame term wherein the original 
is returnable, fuch an original warrants thefe pro- 
ceedings, let it be of any return of the fame term ; 
but an original of the term wherein final judg- 
ment is given will not warrant it, if by the recoid 
it appears that there has been proceedings in the 
caufe in the term or terms before, i Lev* 69* 
n/ir. 108. I /^/x. I»2. 

After fervice, make a tender of the cofts in error 
tK) plaintiff’s attorney, which if he accepts you may 
non pros^ and take out execution. 

After fervice of the rule to tranferibe, leave a 
copy of the proceedings with the clerk of the errors, 
and of the judgment (of courfe the roll is to be fioc- 
queted and carried in;. 

When the tranfeript is complete, defendant’s at- 
' torney attends on the clerk of the errors, who will 
^ go with him to I^cJiminJUry and examine fame ; af- 
ter it’s examined, the clerk of the errors delivers 
over the tranfeript to Mr. Heberden^ with the writ 
of error annexed j each party may take a copy upon 
paying 4^. per (beet \ but it’s incumbent on the at- 
torney for defendant to make it forthwith, as it will 
be wanted in the future (lage of the caufc. 

Upon the^ienvery of the tranfeript over to Mr, 
Hiberden^ the caufe is then faid to be in the court 
■ of King's Benchj therefore the defendant’s attorney 
will proceed by a feire facias ad audiendum errores^ 

CO (hew caufe why execution (bould not be ad- 

judged to the plaintiff,” vtrhich is made return- 
able^ 



able, not on a day certain, but wherefoever the 
king {ball then be, and teft^d, if the tranfcripc * 
be completed, the laft day of term on that day, re- 
turnable the firft day of the nexj term, .if it*s com- Retunublc, Seu 
picte in vacatibn, and not delivered . over till the^ 
firft day of the next term, then it is to bear Tcftc. 
that day, and there muft be JifUtn days between the 
tejie and return^ 

The writ of fci. fa. is to be figned by Mr. Heher^ with whom to 
den s pay is. hd. leal yd. and if left for a nihilf is. 
to the me'riff, if left for a fire feci^ you. have a * 
fummons thereon from the (heriiF, pay him %s. ^ 

officer 5X. If there are two fi.fa^^s^ the laft need 
not lie four days in the office beiore the return, nor • 

for a fire feci. 3 Burr. 1723* as againft bail. 

On the return day of the feire facias.^ if the de- Onreturfito 
fendant is warned.^ or upon a nihil returned on the 
alias^ you muft give a rule thereon at Mr, Coiv-^ * 

per'Sy the clerk of the rules.; write it on a piece 

of plain paper, thus : “ In error^ C. D, againfl 

** A. B. rule en fei, fa. J. A. attorney^ pay for 
fame is. \ od. which expires in four days, exclufivc 
of the day given, upon which diy, if there is no Tfthcjcis no 
affignment of errors left with defendant’s Attorney may 

in error, he may take out execution, but cannot 
Hon pros the CTr4)r, till after the rule is given for 
fuch affignment, ^ Burr. xyy%,\ but moftly, as 
the plaintjfT in error has gone fo far, he will affign 
errors, which if he does, he had beft deliver the 
common errors, as they are the cheapeft ; but he 
may affign the want of an original. 

For the reft of the proceedings in the Kin^s Bench^ 

Vide my Indruti, Cleric, p. 526. 

By 3 fac. i. c. 8. it is enabled, That no 
execution (hail be flayed or delayed upon or by 
“ any writ of error, or fuperfedeas ^herejipon, to 
be fued for the rcverfing of any judgment given 
in any aflioa or bill of debt, upon any fngle 
hand for debty or upon any obligation^ with 
dition for the payment of money cnly ; or upon any 
‘‘ allisn or bill of debt for reni^ or upon any ccntralf 
Y y futd 



fuediti any of the courts of record at Wejiminftit^ 
(ffc, unlefs fuch peffon in whofe name fuch writ 
“ (hall be brought, with two fufficient furctics, 
‘‘ fuch as the court wherein fuch judgment is or 
(hall be given, (hall allow of, (hall (irft before 
“ fuch (lay made or fuperfedeas be awarded, be 
bound unto the party for whom any fuch judg. 
ment is given, by recognizance to be acknow-* 
ledged in the fame court, in double the fum ad- 
judged to be recovered by the faid former judg- 
** ment, to profecutc the faid writ of error with 
“ cfFeft ; and alfo to fatisfy and pay (if the faid 
** judgment be afHrmed) all and (ingular the debts, 
** damages, and cofts, adjudged upon the former 
judgment ; and all colb and damages to be alfo 
** awarded upon the delaying of execution.” 

Bail in error on a judgment in debt on bond, are 
each bound in the fum recovered, that being double 
the fum due. i TVili. 213. 

Rut bail is not requifice upon a judgment in an 
afiion of debt founded upon a prior judgment. 
4 JSwrr. 1548. I Black, Rtp, 506. 

No execution (hall be ftayed in arty of the courts 
‘‘ of IVeJiininJler^ &c. upon any writ of error or 
“ fiipc^fideas thereupon, after any verdift and jftdg- 
ment thereupon obtained, in any aflion of debt 
grounded upon ftatute 2 Ed, 6. for not fetting 
“ forth of tythes ; nor in any aflion upon the cafi 
“ upon any promij'e for payment of moneys actions Jur 
‘‘ trover^ covenanty detinue^ and trejpafsy unlcfs (uch 
“ recognizance, and in fuch manner as by the faid 
former aft is direfted, (hall be firft acknowledged, 
in the faid court where fuch judgment is given.” 
13 Car. 2. f 9. 

Se£i. to. Gives double cofts to a defendant by de- 
lay of eStccution, by rcafcii of error brought, if the 
judgment be affirmed. 

Sc^. 1 1. Provides, That the faid ftatute (hall not 
extend to aftions popular ; or upon penal ftatutes, 
indiftmeats, (cfc. other than the ftatute of Ed, 6. 

z By 





By i6 i7 Car. 2. c. 8 , f, 3. ** No execution * 
** fhall be Said after vtrdiSl and iudgmmt in any 


egr 


“ perfonal a^ion whatfoever, unlefs a recognizance 
•• be entred into according to the* 3 Jac. 1. c. 8.” # 

Not to extend to any writ of error to be 
brought by any executor or adtniniftrator^ nor 
unto any a£^ion popular, nor to any penal ac- 
“ tion (except debt for tythes)/' 5. 

That in writs of error to be brought upon any 
judgment after verdict, in zviy writ of dower ^ or in 
any action of ejedtione firma^ no execution {hall 
be thereupon or thereby ftayed, unlefs the plain* 

** tifF or pjaintiffs, in fuch writ of error, {hall be 
bound in fuch reafonable fum, as the court to 
which fuch writ of error Iball be direfled lhall 
think fit; with condition, that if judgment {hall 
be affirmed in the faid writ of error, or that the 
faid writ of error be difeontinued, in the default 
of the plaintiff or plaintiffs therein ; or that the 
faid plaintiff or plaintiffs be nonfuit in fuch 
writ of error, that then the faid plaintiff or plain- 
tiffs (hall p^ fuch coffs, damages, and fums of 
money, as {nail be awarded upon or after fuch 
judgment affirmed, difcontinuance or nonfuit 
‘‘ had,” Sedi 3. 

A recognizance in error in ejeftment, ought to 
be in the value of two years rent due. Vide 4 Burr. 

2501. Barnes and double coffs. Ibid. 

The defendant may give two fufficient furetiea 
if hepleafes in cjcflment. Barnes 75. 

Bail in error, cannot be put in before a com* 
miffipner in the country, Barnes 78. 

Error on verdict in ejectment allowed ; but On rror Lining 
plaintiff in error entred into no recognizance, nor ^^0; ^ 

put in bail, as plaintiff below had not got the coils t,*!: "gl* 
taxed, without which the meafurc or quantum ofn./. 
the recognizance could. not be fixed. Plaintiff’ be- 
low, for want of the recognizance and bail, in four 
days, took out an h<d\fac. pojf and haJ polleflion 
given him, which the court held to be regular, et 


as pla n ' 

I 


Yy 


i>er 
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€rroj. ' 


On an amended 
writ of error, 
new bail tnuft 
be given. 


He (houM iiiva p^r cur. Defendant fhould have applied to (lay exe<« 
applied to ftay ^ution, and the courtVould have obliged plainiifF to* 

% c execution. cofts^taxcd. The writ of error is no 

fuptrfideas without^bail. A judge would have taken 
bail) if applied to. Rule difeharged. Barnes 2 \ 2 > 

If a writ of error in B. R, on a judgment in 
C. j 5. is amended in B* R. new bail muft be« 
given to the amended writ in C. £•; and the 
plaintiff below (ball not take out execution for want 
of bail. 2 Black. Rep. 1067. 

JExecutors where If judgment be againfl an executor, or adminiftra- 
^Voms"*roM*is propfUsj and he brings a writ of error, 

' ihuA putCK he mull put in bail in fuch cafes, and pay coils if 
judgment be affirmed \ but if judgment be de bonis 
tejiaioris only, he (hall neither put m baily or pay 
cojls. 1 Lev. 245. 1 Sid. 368. 2 Kcb. 295. 37 1. 
Com. ;>23. 2 Cro. 350. 1 Sid^ 368. 

In error III error on a judgment after verdiil upon a fci.fa. 

verdiit on a fci. agaioll bail, there muft be bail to the writ of error. 
2BJu<LR.p.^227. 

bail. On a judgment in debt on a bond in the penalty 

laerrcronjud^r. of 147C/. it was movcd, to juftify bail, each in 
r*”* 'k '1 1470/. j on the other fide it was infilled, that the 

lum ^ bail ought cacli of them tojuftify in double the 

cevrred, it being fum thc j uclgment was given forj hut per curiam y 
<»otibie :jir fura recovered is double the debt leally due ; 

and it is fufficient for the bail cojullify in 1470/. 

1 fyils 213. 

There mull be bail on a bottomry bondy Str. ^*jb. ; 
on a fecond •ucrii of err or y U^id. ^il.\ a! 10 on a bond 
given for thc payment of 5C0/. being the fum 
mentioned in certain laJcntuics, iuui. 959. ; on 
bond For 50c/. mentioned in a furicnder or a copy- 
hold, byway or mortgage, wherein judgment had 
palled by daaulr, Ba na 78. ; upon a bond con- 
dirioned to pay fo much, as 1 (hall appoint. 1 Lev. 
117. 

But not on a btind for performance of covenams, 
Biirnes 72. ; nor upon a bond coiicitiuned to pay 
for (q much beei as fliould be dcliver.J to S. not 

cxceedinix 


due 


ficnils iii»i re- 
qutfc bail. 


Bonds ih^t tr 
' quifc no bad. 



, (Bmi; 



exceeding lOo/. after judgment upon demurrer, 

5 /r. 1190. I IViU. 19. i nor upon a bond for per-* 
formance of an award, or on an obligation cain« 
demnify, agreed by counfel on l^othiides. Cm, Rtp. 

322. * • 

Error on a bond, conditioned that fV, G, was 
bound with the defendant, for a debt of the defend- 
ant's by bond, of the fame date, to pay 51/, los, Co 
Lat, Ridley 30th OSfober^ in difeharge of the recited 
obh;'^ation ; it was heldj that bail ought to be given. 

CmyrCs Rep, 321. H 7 itldy andUx, v. Gifford, 

It is ordered^ 'Ehat ail writs of error OjalJ without Writ of error 
delay, be delivered to the clerk of the errors for thc^® be forthwith 
time being; and that no perfon (hall be hindred 
fr'un filing fuch execution, under pretence of any ran, or no ftiy 
writ of error, before fuch writ ot error be delivered of execution, 
to the clerk of the errors j and in cafes wh»me fpt cial 
bail is required, unlcfs the plaintift' upon fuch writ 
of error fhall, within four days after the delivery thcrc^ 

.yi put in b'-ijl according to law, and obtain a 
writ of JuperJedcas thereupon^ the defendant may 
proceed to execution notwithlfanding. A'. AL 
28 Car, 2, 


I'hat in all cafes where buil (hall be filed on writs Cail to be per- 
of error, fuch bail (hall hkewife be pcrtcilicd within 
Jour dj)'i after excepthn taken thercio, or in derault 
thereof, the clerk of the errors of this coutrlhall 
nonpros fuch writs of error. R, M, 6 Geo. 2- 


reg. o. 

After error allowed, and notice, plainti/F exe- 
cuted a fi, fa, for want of bail in four days. Mo- 
tion to let it afide, fuggefting that plaintifF could 
not regularly take out execution, till after cer- 
tificate from the clerk of the errors, that no bail 
was put in. Rule difeharged. Such certificates 
have been frequently taken out of caution, but arc 
not elTcmially neccflary. Barnes 212. 

An executor may revive the judgment, but can- 
not take out execution, pending a writ of error. 
Barnes 4.32. 

Y Y ^ Bail 


Defendant in er- 
^or may take out 
execution, it bail** 
is not rut in, 
without a ccr- 
tlHcace fiom the 
clerk of the cr* 
rors. 


Executor may 
revive the 
ment, ptadifig 
eiror. 


y y ^ 



694 , 

o ' 

hid bt* given in an action of debt on the 

againft the principal, notwithftandiog a 
though 4 writ of writ of error, if no nail in the original adlion, 
error i* brought, otherwife not. Com.^Rep. 556. 2 Black. Rep. 768. 


Prsecipe for Original to warrant the fudgmtnt 
in cafe Error is brought. 

lacife. Middlefex^ (IT.) If John Denn make you fecurc, 

^c. then put, tfr Richard Fcnn^ late of Wejimin^ 
JleTy in the faid county, merchant, that he be be- 
fore our juftices at fVeJimtnftery on the morrow of 
the Holy Trinity^ to fhew. For that whereas (here fet 
forth the whole declaration verbatim ) To the faid 
John his damage of 50/. as is laid, feV. 

Indltht. London, (iT.) Command Richard Fenn^ late of 

London^ merchant, Thatjuftly, £frV. he render to 
John Denn lOoL of lawful money of Great Britain^ 
which he owes to, and unjuftly detains from him, 
tfr. Returnable before his Majefty’s juftices at 
JVeJiminftery on the morrow of the Holy "Trinity. 

Iniebtagamft London (ff.) Command Richard Fenn^ late of 

aatxecucor. London^ merchant. That juftly, i^c. he render to 
A. B, executor of the laft will and leftamenl of 
J, K. dcceafcd 50/. of lawful money of Great 
Britain^ which he unjuftly detains from him, fffr. 
Ret (as before). 

rn^ovenant. MiddlefeXy ff. Command Richard Femty late of, 
that ne juftly, (stc perform io John Denny the 
covenant made between them, according to the 
force, form, and effcQ of a certain indenture made 
between them. Ret. (as before). 

On all ptacipes quod reddaty if the fum exceeds 
40/. a fine 1? payable to the king in the following 
proportions : « 

/. J. fU 

From 40/. to 100 marks - -068 

From 10:. marks to joo/. - o lO O 

From joo/. to 200 n.arks - • C 13 4 

From 133/. 65. 8flf. to i66/. 131. o 16 o 

from 



for jflDiigfnal. ^ 

Iw s* d* 

From 1 66/. 13. 4^/. to 200/. - - i 0 .0, ' 

And fo confequcntly for evtry 100 

marks more - - 068 

And for eveiy 100/. more - - o 10 9 

Surry^ to wit, Command 6\ />. late of JS. in pf«c5pe in ai^ 
the county aforefaid, gent. That he render to F. G* count, 
his reafonable account, for the time which he was 
receiver of the money of him F. &c. 

If a baiiifF, then as before, to account for the If a bailiff, 
time in which he was bailiff of him F. in /?. &c. ‘ 

If a bailiff and receiver, then, for the time which If bailiff aad 
he was his bailiff in £• and receiver of the money 6^'*'''**^* 
him, F &c. *• 

Sofnerfetf to wit, Command C. D. late of, isfr# Jn dctinw. 
yeoman. That he render unto F. G. one mare, one 
cow, iffc. (as the cafe requires), of the price of 
ten pounds, which he unjuftly detains from him, 

Somrfat^ to wit, Command C. D, late of, u annaltj* 
yeoman, That he render unto F. G. too/, of law- 
ful money of Great Britain^ which to him are in ar- 
rear, of a certain annual rent of 5c/. which to him 
he owes, and unjuftly detains, • 

,No curfitor lhall make, or permit to be made, Ongimltobe 
within his refpeftive office and divifion, any original befpoke before 
writs whaifocvcr, of any return paft, unlefs 
(hall receive the inftrudions for making thereof ing icrm. 
within the term wherein the faid writs are to be 
returnable, or at fartheft on or before the cflbign 
day of the next fucceeding term, without fpecial 
warrant from the lord chancellor, or lord keeper of 
the great feal of England^ or mailer of the rolls for 
the time being. Lord Clarendon r orders in Chan* 
ferj, 


Yy 4 


I N D g X. 




I .N p. E X 


^ Abatements i 

H O W to plead in abatement 

The like to the jurifdjdlion /wV. 
Within what time picas in abate- 
ment are to be pleaded 319 
On a plea in abau incut, no advan- 
trii;e can be taken of the declara- 
tion 320 

A plea in abatement cannot bwj 
pleaded before defendant ap j 
pears ibid. 

Plea in abatement of coverture 321 

■ in the Chriftian 

jjarae ibid. 

To whom to be delivered ibids 
Affidavit to annex to the plea 32 . 
No plea in abatement to be rcccivcu 
without affiviavitof the truth 52 
Replication to a plea of mifnonier 
in the firname, that defendant i. 
known as wed by one name as 
another ^ 322 

Plea of partncrfliip in abatement 
/ 3*3 

How to enter a caffeiur bremt on j 
the roil if the plea be true, and 
the form thereof ibid. 

Rules with refpeft to the plea 219 

By Death, 

If plaintiff or defendant die after 
interlocutory judgment, action 
ihall not abate, if the fuit could 
have been originally maintained 
by the executor 655 

jf two or more plaintiffs fue^ the 
death of one ffiall not abate the 
adlion ' ibid* 


The like if there arc two defend* 
ants Page 655 

Abatement by Deaths 

The death of either party between 
vcfdid and judgment not error, * 
provided the judgment be enter- • 
ed up w.thin two terms, 65 j 

Death of either party before the al- 
lize fuit ab.iics ; but if after the 
affixes, though before trial, it 
docs not ibfds 

If after vcfdi( 5 l, and before day in 
bank, the plaintiff dies, if de- 
fendant figns judgment within 
two terms, rtis within the ffatute. 

656 

Ejectment again ft baron and feme, 
btron dies between the day of 
nift prius and the day in bank, 
it is good againft the feme ibid. 

If feme takes huffiand after verdidl, 
and before the day in bank, (he 
fhall have judgment, butay^/./i. 
niuft be fued ibid. 

If pending an argument, plaintiff 
dies, fuit does not abate, the like * 
if defendant dies ibid* 

A feme foie cannot by marriage 
abate her writ ibid* 

If fl^e is fued, and takes hufband, 
thcawrit does not ab iCe ibid* 

If theic arc twofuits pending for the^ 
fame caafe of ai^fion, the fecqnd 
I fuit (hall abate ibid* 

j Ae^atiamx 

Why fifft introduced 45 

\Ae~atiam in debt 
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^tiam in cafe 
■ ■ — — a^aalt 

— -^covenant 

•———trover 

———detinue 


Pftpi ic6 
Uiii 

ihid, 
ihial. 

Againft two ttcfendants fevcralJy in 
cafe ’ ihid. 

As an executor in cafe 
As admini'llrator on bond Uid. 
aflign^es of a bankrupt 458 

JSiottSn 

What is an aflion 14 

• pf the fevr ral forts of aflions, w/«. 
r Criotinal, popular, aud civil ac- 
tions 

Of real aflions 
Of the atlion of at count 
ajfuinpjit 


indih^ ajiumpfit 


What is an ttnphed 
A^ion of tonjinant 
dttt 


ibtct, 

16 

ibid, 

ihid^ 

. '7 
ibid. 

iS 


jV. It is there faid, plalntifF mull 
recover the fum demanded, or no- 
, . things but u is held otherwife, 
and chat plaintiff may enter a re 
, n^ittiiur on the roll. z Lord 
Raym. 8l6. Douglas Rep, 6. 

‘ 70 \ 

^ttion of ajjfhult ibid, 

, > battery tbid. 

' . ^ ^ •^ aJfauU and imprifonment 

*9 

cafe ibid, 

. ■' trO‘i\r 20 

detinue 2 1 

^ . ■■■•* trefpafs ibid, 

■■■■.— the like as to ptrfonal pro^ 

forty *' 2i 

real ibid, 

J^or whom^ and againjl •whom, an 
. a&ien nuill lie 23 

Piucion, how to coininence actions 
if plaintiff be enfant, idiot, feme 

convert I executor, Joint •ionttnis^ 24 
Or tenants in eemmem 2 5 


iVefpaffers, where there are feverfll 
Page 2ij 

\Witbin <what time anions art to be 
brought ; as for injiance, 

A 'writ of right • 26 

Pormedon in reverter, formedon in 
remainder 28 

Conllrueiion of the ftaiute therein 

29 

Writs of formedon to be fued now in 
twenty years 
Conftrudion of the flatute 32 

Trefpafs quart, iS;c. detinue, trover, 
replevin, account, lAc^ when to be 
brought 

Their limitation after judgment or 
outlawry revetfed ibid. 

Who are excepted 3 4 

What adlions are held to be within 
flat. 21 Jac, I. f. 16 ibid. 

Adions on pronii/fory notes to be 
brought within the time ap- 
pointed foradions on the cafetr ^7 
Popular adions when to be brought 

ibid. 

What offences arc within the ad 

39 

Capias fiifficicnt to ihew the eom^ 
mencement of the fuit 40 

Adminifrators, Vide Executors, 

Afiiavhs of Debt, 
for work done and materials found 

13<i 

hor goods fold and delivered 137 
For money lent ibid,. 

laid out ibid, 

~ — had and received ibid, 

" ■ upon ail account Hated 
ibid. 


For work done, and materials found, 
goods Ibid and delivered, money 
laid out, lent, money had and re- 
, ceived 

for gooejs fold and delivered by 
pai^tners ibid, 

Pgr 
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For goods fold and delivered, made 
by plainiifF's Icrvant Pogt 13S 
For work done by plaintill' and hi 
fervants 

For the hire of horfes ibid. 

For work done as a furgeon, and 
medicines ibid. 

For depaftufing of cattle 139 

For' ufe and occupation of a mef- 
fnage and land ibid 

The like of a mefTuage ‘ ibid 
For part of a mefipage ibid. 

For arrears of rent, due on leafe tb. 
For a gelding fold ibid 

For meat, drink, wa(hing,6fe. ibtd. 
prawee againil the drawer on a no* ^ 
of hand 140 

Indorfec againft the drawer ibid^ 

indorfer ibid. 

On a note where part has be^M 
paid, dra^joet againlt the drawr 

140 

Quaker’s affirmation on a note ibid 
JL/rawce igainrt rhe acceptor on a 
bill of exchange ibid* 

Jndorlee againil the fame 141 
Jndorlec againil the drawer, wiic 
paydble to his own order ibtd 
In rrover for goods ibid 

a promiflbry note ibtd 

— ——a bond ibid 

— deeds generally Ij2 

In detinue .‘or an indenture ibid 
On a bond obligee againil ob igo 

ibtd. 

On an affignment of a bond mail 
by the alTignee ibid. 

On a judgment recovered J43 
On an annuity bond ibia 

By the affignee of a bankrupt, up. 

an acci^unt dated 14^ 

By an executor, for goods fold ano 
delivered ibid. 

On a note by ditto ibid. 

To hold to bail for a violent alTau'. 

la 
14 


The lil^ 
like. 


For other affidavks^' fee the dii|^ 
rent beads. ' ^ 

Amindmtnt. 

(iow formeily fuitora were per* 
plexed in the moH trivial ‘matter jT 
Page 

But now the court will allow a* 
mendments to be made at any 
time whild tne luit is depending^ 
though the record be made up, 
and term pall 297 

Declaration may be amended aftcr^ 
plea pleaded, or ifTue delivered, 
in matter of form without colla^^ 
but in fubllance it cannot, or 
after fpecial plea or demurrer 

297 

After argument on demurrer, may 
move to amend ibid^ 

\lfCT order for amendment, and 
pleading de novo, defendant re- 
delivered the lormer pleas, and 
held good ibid* 

Mud pay cods after demurrer, if 
you wiili CO amend declaration, 
ihid„ 

Wowry amended after caufe enrred 
for argument on demurrer ihid^ 
After argument on the merits, 
avowry refufed to be amended 

298 

After iflue joined, defendant had 
leave to amend his’ax’owry ibid* 
iJeclaration in quare impedit amend- 
ed ibid* 

Court denied to . mendovr/'r a: .1 dc* 
claratton n quare imptdit ihid» 
'b'ii againil an attorney amended, 

• ibid* 

Declaration on a bail bond amend- 
ed 299 

On a common clau/um fregit a- 
monded ^bid* 

Shall not aftet the lecond term add 
a new count, under pretence of 
^ amending ij^id^ 





INDEX. 
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Muft apply \vii^v!rt two terms to sdd I complained of before judg- 
a r.ewceur.c Pagf 2goj ment Page 20() 

Leave was givrn to add a new y An attorney not appearing accord- 


count alter the feconJ term, pay- 
ing colls of plea and applicaiKA'. 
but defendant to plead de no<vo 
ibid. 

Title of dcclfararicn amenclf.d 500 
Will not ict you amend, lo as to de- 
face the roll ihid^ 

JIcvV to apply to amend ibid. 
l^cfendant intiilcJ to a new foul 
idsys rule to yl.'.’ ^ {i-> abfarJ, anf 
the prafticc cl A\ B. have got rid 
f of it) 300 

^fter a new tri.il granted, no 
amendDen: alIo\ccd in the re- 
cord 301 

Ca, Ja. arcr executed, amend id 

ibid 

Cdint amended a eapiai in the tejie 

ibidn 

peclaration amended by plaintiff s 
motion, by ch.'.nrin^ the *venu£ 
fiom Lctfdon to Mtddlc/e:$, it be- 
ing on »i rrmed.ial law, and 
Jiued to Midalijzx 

Appearance to Capias. 


ing to his uiiJtTtaking, to be at- 
tached , ibid. 

In nuhat cafes a common appearance 
•vetii be ordi red 2 . q 

Arbitra fion^ 

Merchant*?, ISc, de/iring to end con., 
troverde-j by arbilrat!Os», way 
agice their bjlunillion to the a- 
ward ofanyperfon 6L y 

In cafe of ditobedience, party nc- 
glc'-ling, fubjett to attachment 
ibid^ 

Unlefs fucb award flail be fet alide 
before the lafl day of the next 
tcim> after it is made ibid. 

The only eroiind to iiupoacT an 
a''ard is collujion^ or grt'fs mijbe-- 
ka v/our, of t ii e arbiircutors^ u 1 1 • c i - 
wife binding 

NVhc're the obj''i'^lionsS ari^c on the 
face of the award, may be m ide 
at ;,ny time ibid, 

4ovv to prrc'cd to make rub,n'il]i')!i 
a ruie of co ii t ibid. 

AiHlivi*. oi tiic due exception of 


With whom to be entred 207 tne bund ihid^ 

Pracipe for the appc..rancc ibid, tlo'.v to proceed to get an ait-iel.- 
*To be entered wiclnn eight da)t ment 

ifier the return 20b Affidavit of the attendance, de 

If not, plaintiff may enter accoi cl maud, aud refu.'al ih:d^ 

* ing, ibid, jIiw to move lor the attaehmc it 

Affidavit of ti - fervice of the v^nt 670 

ibid ff w to proccw J on a rule refe- 
If baron and^/e?«r are :lie i>a- ^ rcncc ibid. 

ron muft appear for h anci| low f) t nlaigc :he time ihid. 

j^ife iio*v to proceed alvtM' award made 

. since cures a. I errors ;u pre .671 

cefs feivice of the rule, 

Jf defendant be ferved in a wrv.ri£> aiiocatur for coll, , aud demand 
; *. name, aud he appears in his rig . j of the money awarded ibi 
name, plaintitlf^ay declare in tli- Affidavit of the due execution of the 
right name ibi^: award, to be made by one of the 

Irreguurity of plaintl^'*? entering rt' u itndic s ^ * 672 

appearance for dci.ndant^ to be vVhen bail is given in the aftion, 

and 
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and the plaintiff takes a verdid 
fubje£l to the reference, how he 
is CO proceed after award made 
Page 672 

Upon a rule to » fltcw caule whv 
pojiea fhould not be delivered to 
plaintiff after award made, it was 
objt’fled, to ground the motion, 
there ought to have been an afli* 
davit of the due execution of the 
award, Csfc, and held good 673 

Arreft. 

None to be held to fpccial bad In a 
fuperior court, under 10/- 121 

And it the caufe of action amounts 
to ic/. and arrell to be made, af- 
£davic to be made of the caufe of 
action, and the fum ixidorfed on 
the back of the writ 122 

For which the fheriff is to take bail 
for, and no more ibid. 

li no affidavit made, plaintiff not to 
arrell: 123 

No Ihcnff, in W'aUs^ or coun- 
ties palaiine, to arreft, unlefs the 
c;: jfe of avl'on be 2c/. ibid. 
No peiTon 10 be held to bail in an 
inferior court under ic/. ibid. 
No feaman (hall be liable to be taken 
out of his majefty’s fervicc, other- 
wile than for ibme criminal matter, 
unlefs ihedebtamounCs to 20/. 1 24 
if arrt fled for a lefs fum, may be 
difeharged by a judge 125 

But plniiitifiF may, upon notice given 
to feaman, proceed to outlawry 

1 26 

No volunteer fbldicr liable to be 
arrefled, unlefs for a real debt ol 
ao/. ibid., 

But plaintiff may, upon noticegiven, 
proceed to judgment and out 
lawry 178 

If any perfbn procure another to be 
arrefted at the fuit of any peru)n 
where there is no luch perfon 
known, or without the plaintiff’s 


cOnfent, every 'jerron fb ofienef- 
ing ihall fuffer fix months im- 
prifonment Page iz'? 

A defendant was held to bail a fe- 
* cend time for the fame caufe of 
aflion, after plaintiff had difcoii^'* 
tinued the dill writ, by reafpiTof 
a miftake 129 

After a nonfuit, plaintiff may briog 
a new adion, and hold to bail 
ibid., 

[n what aflions bail cannot be re-< 
quired, without an order from a 
judge • ibid* 

In what aflions defendant may Ue* 
held to bail, without an order, 

130 

Bail is required upon the 9 Ann, 
c, 14. againR the winner ibid. 
Defendant may be held to bail on 
the judgmenr, if no bail in the 
original action, notwichllanding a 
writ of error brought ibid^ 

May hold defen d.mt to bail after 
judgment, if the debt with the 
cofts amount to I'l, 

So in an adlion for double rent ibid. 
On a nonfuit, may hold to bail for 
the colls ' ibid» 

What ptr/ens are not liable to be ar- 
rejied ibid. 

Bankrupt is free for forty-two dtfy» 
from arrejl, provided he was not 
in cullody at the time 153 

Servants of peers and members not 
prcredltd ibid, 

Witnc fibs are, ify»^/nf«^V thid, 

Arrejl of Judgment, 

After verdift, a man may allcd^-e 
any thing in the record in afreff 
of judgment, which may be af- 
figned for error 4IZ 

But after judgment in dcmurrci, de- 
fendant lhali not arrefl judgment 
for an exception tuac might have 
been taken on argument, Jkeus^ 
if jadgmenc by default 413 
Mociaa 
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jUbtibn itiiift be made before or on 
the appes^ance day of haB, €orp, 

413 

Hew to move ibid. 

The rule ihid^ 

iljtv plaintifF'is to proceed to dif 
eharge the rule 414 

If judgment arrefled, how to pro- 
ceed ibid. 

Hdw to move on an inquiTition^ to 
arreil the judgment ibid. 

The rule of law refpe^ling the arrefl 
of judgment ibid. 

• • 

- ^ AJfimpJit 16 

Attachment. 

AUachment for not paying cods, for 


BOt proceeding to trial 37 1 

The hke againit the iheriiF for con- 
tempt 202 

The like againd an attorney for 
contempt 5*7 

Attornment. 

Attornment of tenants under a writ 
ofpoireilion in eje^lment 59^ 

Attornies% 

The definition of 96 


F^merly made by letters paten' 

9 . 

rlf^n aitorney conviiled of forger 
(hall praO-ilff, judge to irziof 
port ibid. 

None to a£l an attorney, uni^fs 
he has tcrvcd a cle Llliip, a •' 
been admitted ibid. 

If Che rnaiWr die®, or the contract 
.be vacated before tht five years 
are expiied, liw? ferve iht 

remainder of ’Sie five years, with 
Brother attorney 98 

A Quaker, on taking his folemn af- 
firmanon, may bcadiniiccd ^n .it 
torn.ey ibid. 

Judges^ before they admit an auor- 


f. f 

ney to take the oath^ to dxamrnd 
their fitnefs Pttge 98 

/fn attorney’s oath 99 

Clerk of the warrants to inroll 
them • ibid. 

An attorney not to have more than 
two clerks ibid. 

Prothonotaries may have three, ibid. 
An attorney in this court may fue ‘ 
in any other, with confent of an 
attorney of that court ibid. 
May carry on proceedings in the 
court of Great Scfllons in JValeSj 
in the name of an attorney of that 
court 100 

Sworn attornics permitting thofc 
that aie not to iAue out writs, are 
difablcd to pradlifc ibid. 

A fworn attorney may be admitted 
a folicitor ibid. 

Any perfon in his own name fuing 
out a writ as attorney or folicitor, 
and not inrolled, forfeits jcv' ' 
( mjreng in the margin J thid. 
Pcrfbns bound to ferve as clerks to 
attornies, to, caufe aiHdavit to be 
made within three months a/ier 
execution of the contrail ' loi 
None to be admired attornies before 
fuch afnd a vit produced ibid. 
Who are to file fuch affidavits wjth 
the clerk of the warrants ibid. 
No attorney to take a clerk after 
difeontinuing bufinefs ibid. 
The clerk to be employed the n^ohote 
time 0/' Jer<v ice i by Juch attojiiey, 

loj 

If before the expiration of the iim.e 
the attorney die, or the clerk be 
due:, rgrd by rule, and he . is 
boun-i b'. anothci contra^ilj fuch 
Icrvicc to be pO'd, i*' afiidavit be 
made ar.d filed nuithiu three 
months ibid. 

Att^jrnies not to commence a:, ac- 
tion for fce&, till one month after 
delivery r:f tlicir bills ibid. 

And judges to refer them to be 
taxed 103 

If 
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If it appears he has been over-patd, 
then he is to pay the party, and 
in default liable to an attachment 
Pagi 103 

If the bill taxed be Icfs by a 6th 
part than delivered, he is to pay 
the cods ; if not, the court at dif- 
cretion Ihall charge the attorney 
or client, according to the reafon- 
ablenefs or unreafoiiablenefs of the 
bill 104 

Not to extend to any bill of fees be- 
tween one folicitor and another 
ibid 

Conveyancing* bill not liable to be 
taxed 105 

After an attorney is dead, bill not 
liable to be taxed ibid. 

Attorney afting as agent, or per* 
mitting his name to be ufed, or 
(ending any procels to any un- 
qualified perfon, thereby to en- 
able him to appear or as an 
"^”^aorney, to be drucU off the 
roll ibid. 

None to ail as folicitor, l^c. who 
are not admitted according to 
2 <J*o, 2. ic6 

Perfons exempted ibid. 

Not to be lellee or bail ibid. 

No perfon to change his attorney 
without leave of the court 107 
Nor till the former attorney’s bill be 
paid ibid. 

Alphabetical book to be kept by 
the clerk of the warrants, to en- 
ter the name and places of abode 
of the attornics ibtd. 

If no entry made, fixing up in the 
prothonotaries office noiice,dc€m 
cd lafficienc ibid. 

What every attorney pays per term 

ibid. 

-Oountry attorney arfwcrable to hi.*> 
client, for his agent's neglcil lo^ 
Wlien country attormes are con- 
cerned in cauies, dfclarations, 
fcfi. to be delivered to the agents 
in town ibid. 
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If the agent of plaiotiiTs attorney . 
gives the agent iii town for de* 
fendant time to plead, tne country 
attorney cannot fign judgment tilt 
•that time be expired Pa£ri : 
Plea delivered in the ^country irrer^ 
gular ibitlm 

As to the ifTue tSidm , 

Notice of trial mud be given in 
term, but a countermand may be ■ ■; 
given in the country ibid!^, 
None but attornies to praifUIe .a^ * 
the general or quarter felEona' 

, 109 » 

No attorney to permit an unquali- ,, 
fied perfon to ufe his name at thef 
feffions ibidm 

No underfheriiF, (hcriff’s clerk, tS^c* 
(liall be an attorney during tXe 
time that he is in office with any 
fuch (herifF ibidt* ' 

An attorney admitted frauduleiftly 
to be (truck off the roll ibid^J ‘ 
Attornies arc not privileged from 
ferving in the militia ibidm 

Attorney of one court fues an attor- 
ney of another, the privilege.of 
that court which is poileffed qf 
the caufe, fh.«ll be preferred f 10 ' 
Aitornics for ill practice, tsTr, liable 
CO be puniihed in a lummary way 
ibid 

Alio for bafe and unfair dealing’s •' 

ibidm 

An action lies again ft an atcoruey'- 
for neglecting 10 charge a perfoa 
in execution fbidm 

An attoincy is not bound to di(^ t 
cover the contents of, a deed 
(liewn by his client ill 

All altbrney may de:ain wridndr'i 
'nli paid, but cannot detain deeds 
delivered upon fpcciiil tiuft, iot 
(he money dee in that buiii^fs 

iM. 

ji/torffiet. 

Proceedings againfl them, , , 

riicy are not to be arrciial /tjA. 

Attciney 
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iittorney of thelC. P. may ar«ft an 
, attorney^of K B» Page 5 2 1 
If an ateoroey is arrefied on a K* B. 

, procefs, the fheriff not to dif- 
charge hiya on a writ of pri^i 
lege, but he mufi fue out his 
and produce it with his plea 
pgete JigiUi ; alitir^ if proccfs 
iiTucs out of an inferior court 
C22 

How to fue an attorney ibi/i. 
When to appear, if he lives in town, 

. Or within twenty miles of Lott^ 
ien ' ibid, 

' •!£ in tile country ihid^ 

of *he bill 523 

jMotice of the bill being hied ihid^ 
How to appear for defendant ibid 
The form of the declaration 524 
When to plead ibid, 

' Wfit of enquiry ibid, 

‘ How to proceed to trial if he 
pleads 

How to make up ilTue, if it’s of an- 
other term than the declaration 
ibid, 

Record ibid, 

Rorejudgcr for want of appearance. 

C26 

How to enter and fign it ibid. 
How to rcllore an attorney, after 
* he has paid the debt and cods 

ibid 

How to proceed agauill an attor- 
ncy if he be attached for con- 
. tempt <;27 

The form of rhe attachment ibid. 
attorney admitted fraudulently, 
an attachment wasgr::ntcd againll 
^ the in after • ibid^ 

10 prepare interrogatories a- 
■; gair.ft an 8ttj»rnc/ 528 

'the form of, the' interrogatories. 

. , ' ibid. 
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If he fues in hit own ntime, Ws 
done by attachment of privilege. 

Page 

The form of an attachment of pri- 
vilege , ibid. 

Praeipe for ditto q 1 9 

How to appear ibid. 

Bail- piece on an attachment of pri- 
vilege ibidt 

The form of the declaration 520 
Within what time defendant is to 
plead ibid, 

A writ of enquiry ats. of an attor- 
ney ibid. 

Ca. fa. 5^1 

An attorney taken on a ta./d, up- 
on a nonfuit for cods, returnable 
on a general retorn,held well ibid. 
An attorney of C, P, may hold to 
bail an attorney of K. B. ibid. 
Where an attorney of one court fucs 
an attorney of another, the pri- 
vilege of (hat court which is pof . 
fefted of the caufe (hall be'Y^re- 
ferred ibid. 

Taxing their Billt. 

t* 

How to apply to tax the bill of an 
attorney 529 

If not delivered, how to obtain the 
delivery ibid. 

The time is not (ettled to tax after 
it has been paid, if there are great 
overcharges, may be at any time 
ibid. 

Summons muft not be to deli*uer and 
tax ; but :o deliver his bill (irft, 
then on delivery, a nevN' fummons 
to tax ibid. 

If the order to deliver or tax be not 
complied wiib, you move to make 
the order a rule of court 105 
And then for an actachaient ibid. 


Proendifigi by Attorniis. 

. If an *6l0rney fues by original he 
wal^e$ his privilege 518 


Bail, Special. 

Dednitipn of the word bail 1 71 
No attorney to be bail, except for 
the purpofe of furrcnderxng 174 

Ko 



No oiTuer, hailiiF>Wr. to be 

bail 172 

A rummoniQg officer to the iheriffi 
within the rule 173 

Perfons outlawed after judgment 
canoot be bail * ibid, 

A Frenchman who lives here, and 
who fwoie himfclf worth 2 coo/* in 
• t le bank of Paris^ was permitted 
to juiiify, the defendant himfelf 
being a foreigner ibid. 

Bail living in the verge of the cotrrt, 
may be permitted to juftify. ibid 
Within what time bail is to be put 
in London and Middle/ex ibid. 
How CO put it in on a capias 174 
How if no hfacer to be met with 

ihid. 

Bail-piece ibid. 

i 'vvo per Tons only to become bail> 
and notice cf three juiiifying, rc- 
jedfccl 1 75 

condition of the recognizance 
^ ibid. 

Notice of bail being put in ibid. 
If the fame bail to the (herifT be put 
in above, they may be cxccp ed 
againft, and mult judify vviihou’ 
niiing the ihcrrff 1 

And it they do no: jullify in dec 


Of adding bail and JufBfyrng , 

jlThe additional baif moff We put -la 
before notice of juibdc^tibtt t&^ ' 
tbe given . > 

And they arc to juftif)it 
ception ' 

Notice of two bail Wein^ ad&X ' 
and that they will jollify- 
Notice of one being ad|ded'i*^'’iia 4 ^ 
that he, with one other dir^pdjr 
put in, will joflify . iSx 

How to add bail ' IW** 

Ban need not jufl'fy, 149 ord^sr tp m 
forrender, though they havebeeit * 
excepted to, and the ftcrifT ruil^/ 
fo that rcBdel* be befoje the 'rjul^ 
expires . ‘r 8 x 

But bail pot in furreptitrbuflycioiijcit 
furrender the defendant befbfft 
J unification iSidi 

Arrd ic has been held, that flieriSi' 
bail cannot furrender before (h^y 
have jollified ' 

Cannot give notice by a new aUbr*. 
ney to jullify, unlafs the fbri^er 
one is changed by leave of th^t 
court 

6 1 Bail cannot be a W'itnefs for the de- 
fendant ibid. 


tirhp, or add others, who do, | Nor for the plauiii/F 


ibid. 


may proceed on the bail bond 
ibid. 

If plainti/T be diflati fied with the 
bail, he may except within twenty 
days 177 

How to except ibid. 

Notice of exception ib/d 

When to jullify irt term and vaca- 
tion ibid 

To be pcrfcflcd within four days 
after ibid. 

Notice of juftifying fame bail as put 
in lyd 

flow to juflify in court ibid. 

Affidavit of fei vice of notice of juf- 
tification 179 

How to jullify a; a iudgc^c cliambcrs 

ibid 


How to proceed in thefe cafes ■' ib^ 
Comniillsoncrs are appointed rn the* 
country to cake bjil ibid^^ 

How long defendant has to pufin ^ 
bail in the country l8d 

And to be allowed by a judge, and 
tiled with the filacer eignr day* 
after the appearance, of quarto dh 
py/ of the return of the wiic 185 
How to'puc in bail bcip.e commijt-^ 
fionei^ ibid. 

Aftidavit of the due t:ik!ng of ba:il; ^ 
in the country, and belOie whom 
to be ‘worn m 

Affidavit bfjuilifkfltion ibid. 

May be fworn before the comrnif. 

fioner w ho took the bail 
On receipt of baiUpiece aad 

Z z daviff^ 
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I is, how the agent is to pro- 
.. xced V Page 187 

* Notice ofVuch Oil! piece taken, and 
r o\' the /iiing ihiJ. 

^ Eycepiion 188 

. How to juftl/y in court ihid. 

*Aule for taking country bails 189 
‘ The rccogniaancc 190 

Aifivi'ivit of the caption ; befote 
^ whom to be fworn ihid. 

‘When to be trail fmitted Uiti. 
„ Note thereon in the margin ihU 
Xommiflioners to keep books to 
. '4;nter b^ils 190 

And p)ain$i/Ps attorney to have re- 
courfe thereto 191 

When to be iranfmltted ibid. 

bail, after tranfmitted 192 
Two muft beeeme baib, one edeemeo 
as no batl ibid. 

How to put in bail on a teftatum 
u eapiat into the counties palatine, 
i . or Cinque Forts ' 193 

M B Mr. Roberts appointed filacer 
for the counties palatine fjtnce 
v this nvemt tepre/s)^ therefore now 
no need o^a teftatum there 
How into the Cinque Ports ibid. 
Defendant put in bail before return of 
, rhe writ, and gave notice, without 
being arrefted ; plaintiff rcgaid- 
.<-• 'Cd not the notice, but arrefled the 
* ' defend<)iK, rule abfolute for a fu 
'■ 

Bad iKiho do not juftify, arc liable if 
not exonerated ibid. 


’‘SeUlt Pirecetdinp agaiitjf. Vide 
fitle Scire facias« 

r 

Bail Bead, 

.ff ball be rot put in in 'flue tHoe, 
tiic bond. K> be. afligned to the 
' ^Uinti/F 194 

Whcoci fuch^aiffigmrwnt may betaken 
.... >. -ibid, 

Hpw«(o gft aiirgnaien: iti town >93 

a - - 


Vfow in ttc country Page 19? 
Adhion thereon ibid. 

Attorney waives his privilege by 
entering into a bail* bond 196 

After an exception to bail, new bail 
were added, but did not juftify. 
Plaintiff took aflignment of the 
bond, without exception to the 
added bail, and held ^<^11 
If pldintiff docs not declare before 
the ej/hign day of the third term 
inclufive, he cannot take the 
bond ibid. 

Therms en njohich the court ^ill Jiay 
procetdings after bond taken,, and 
put in/uit. 197 

ff the delay happen by negledl of 
the plaintiff’s proceeding, and the 
defendant die, all pioccedingr* 
will be fet afide ibid. 

The defendant cannot plead in 
ahatemcnc after flay on bond 
ibid. 

If the plamtiff hath delayed ' 
felf in proceeding to tria\ the 
court will ftay proceedings on 
the bond 198 

Bail cannot be permitted to pay, 
without paying the cofts againft 
the principal, when they apply 
to ftay proceedings ibid. 

Defendant in the original action 
dying, before plainiiiFcould have 
judgment againft him in the ori- 
ginal aflion (although the bond 
was alfigned), yet court ordered 
the proceedings to ftay ibid^ 
Xf plaintiff has loft a trial, bail Co 
ftand as a fccurity 197 

Action on a bail-bond tnuft be 
brought in the fame court where 
lae procefs iffued, 196 

Declaration againft the principal on 
a bait bond 260 

The like againfl the bail ' 262 

Bankrupt 

Cannot he arrefled for for ty- two 

days. 
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f!ay5, if not th Ctihodv before 
Comini{!i.jn fuL-d out 133 

Bai krupts impriioncd after ccrtifi^ 
Cfitca lowed, how to be difeharg- 
ed , 60J 

If the commiiTion appears fraiidu 
lent, tile court Will ndt djfcharge 
him .604 

•Cannot be difeharged from an ex- 
tent ihtii. 

A bankrupt io cuftody, on an at^ 
tachinenc for the non-perform 
ance of an award, difcharged on 
having his ceitificate zhid 

A bankrupt may be dilchargcd from 
a judgment given afeer his bank- 
ruptcy, for a debt due before ih. 
If a bankrupt is in cuilody at the 
fuit of a creditor, who has proved 
his debt, he may petition for 
plaintiff to eleil 605 

Petition ^ ibid, 

_How to proceed u-pon the petit 
■ ^ 

If cerliJicaU h obtained be/bre tbe 
bail are fixed ^ the hail are dif 
charged ; if they Cite fixed^ before 
ceriHjicate obtained^ they arc lirible 

60b 

Certificate « 111 hot dllchargc a bank- 
rupt on an action on bail bond 
ibid. 

Debt and cofts paid for a bankrupt 
on a proinifc of indemnity is not 
covered by the coinmiffion, fahie 
not being paid till after ihc bank* 
ruptcy 607 

Bankrupt going beyond Tea, refuf- 
ing to aliill his creditors to get in 
hi* debts, not iniitled to be dif- 
charged under theinfolveot ib. 
Creditor is intiiled to prove his coAs 
after verdict: under commiAion, 
though judgment not figned till 
after commiilion lAiied ibid. 
D^^fendant producing his certificate, 
difcharged on a commoQ appear- 
arce, the bond being forfeited 
before commiffion iJTufd ibid^. 


Where there is an dlSl of bankroptcn 
between becODlrn^ bail in erro? 
and affirmance, no dif€iwirge<6^8 
If an annuity bond is fortierred iSe- 
* fore the baokrupt^jiy, it (hpuld be 
valued and proved. utidcr the com- 
miffion. If forfeitf^ efterr it 
cannot md. 

A bill drawn on and accepted by A, 
but not due, nor paid* till 
drawer was declared bankyopt* 
the defeuddne not difcharged by 
cenificdte iiid^ 

Baron and Pmtl " • 

If procefs be againA baron and^hid, 
fervice on the huAland is fulHcieilt 
for both ; and if th^ hulband dbes 
not appear for himfclf and 
plain ti A* may for them . 169 

If the wife be arreAed on proceia 
agHinrt the hufband and her* fho 
(hail be difcharged 2to 

But the marriage muA be clearly 
made out ebid* 

If both arreAed together, it is faid* 
(he Aiall not be difcharged ihld. 
Court will not difebarge the feme 
on a common appearance* vnlefs 
coverture be notorious fi/if. 
The huA}and abfeonded and could 
not be taken, but the wtfe aijK- 
reAed on mefne procefs* .and a 
common appearance • ordered : ^ 
The reafoi is, if the wife was 10 
be held 10 bad, it would be in 
the power of tttc hufband to iec 
up a Aiam ad^iou agaiiiA her, a!pd 
keep her in continual , impriton- 
memw; other wile, if the huA)jQd 
and wife be. both taken, in thaf 
, cafe both fli i’l be held till bail be 
given for both. -The reafoh is, 
that otherwife a wOmsn might 
marry a pnfoner, and ther^y 
being free from imprifonmerit 
herfelf, defraud her creditors^ 
Barnes 67, B it fee Sir. 
omitted in the work. 


If 



I N D E X. 


If, the halbayjd bc^acffitcd and not 
the wife, he /hall put in bail foi 
jboch, Salk, 1 1 5, omitted* 

^ 'r Cik^u/ Ports. 

^Dirf Elions to the Cirque Ports 

' ^tjiaium capias to Do'Vfr 1 66 

Pracipe for ditto ilisl. 

Circuits 

*^Trhe judges* to go the circuit twice n 
, year 1 1 1 

When they came into ufe ibis/. 
*rhc prefent jullices of aflize fron 
whence derived 1 1 2 

Any man may be a juftice o( oyrr 
, find tsnawer, and gentral gaol de 
li*vtry ih:d, 

.The judees fit by virtue of five feve- 
ral commiffions ibid. 

The /ieaniticn of the word stifi 

7 he fevcrsl counties in England arc 
qivided in fiK circuits ibid. 

The circuits and towns where rhe 
alii 7.es aie held 114 

The feveral officers belonging 10 
the circuit Ibid/ 

iThe bufine's of ffieriffi rnd coren t 
, ^ ibid 

Citiea and towns having a IhcriJfF o» 
IheiifTd ^ 1 6; 

Cogno vit A’Qionim. 

The form of n cognc-^ii: 437 

The lilce in debt ibid, 

^ How t(i firn the judg'»ienf« 4^3 
• 'ludgnienc by rogw-vi: c-Jtonsm in 
• cnfl' 43»2 

The lil<e ngnmilan adm.i.illraior 10 
.debt ^ ^(j3 

'The :i;;e in cafe 454 

^ Corn pounding Aldions, 

No informer, (hall compound with 
r. the delendant, but by j^ave o'f 
the cc'jft " 6b. \ 


But this aft does not "extend to 
penalties given to the party gric\'- 
cd P^gf 665 

Leave to compound denied, where 
there was n.) ednfent ibid. 

Leave given on the llatute of gam- 
I ibid. 

Leave given on the (lamp aft ibid„ 
Leave given on the ftatutc of ufurv 

ibid. 

On compounding a penal aftion, 
the king's part to be p:dd fitl^ 
( 66 

On a honafidiy but noton a collulive 
compoliiion, the phiintliF may 
alfo be allowed a reafonabiu fuio 
for his cods ibid, 

Ffow to move to compound ibid. 

ConfeJ/ten^ fee Cogttonjit. 

Concilium, vide Demurrer, 

Cen/olidaiing of Adlions, 

How to confolivJate 6 ;^ 

In term ibid. 

In vacation ' tbid. 

How ro proceed againft the others, 
after verdift of the one ibid. 


Continuances, 


By n^ic, non mift^ breve of the •venire 

422 

The like continuance on the roll 
after verJift and final judgmcri 


Coroner. 


4^3 


If the (herifll) are parlies to the fuir, 

, » ten the ^venire mull be award( d 

to the coroner 360 

If thf re is an attachment againft the 
ffieriti in office* '*t mull be di- 
,refted to the Coroner 202 

Butif againll the late iherifTs, it may 
be direfted to the prefent IherifTs, 
to attach them. Sec, 

His fee for attaching fherilF 2c 3 

Corpora^ 



INDEX. 


Cir/'oratic?\f. 

Corporatione Hggrcg-.te, how to be 
ii:ed (J^-5 

They cannot outlawed or at- 
tachi d • 

A capias or exigent do rot go ibid 
If they fue, niuil fue by iis name o' 
incorpoiation, by ongmal wiif, 
anti b) au'*j iicy appointed undei 
leal ib/d. 

Tnough in c j.-£l:ir.cnt i: need net bt 
lo, tor by Lonlelling kale* cniry, 
and O'.iiic , the deed is admiltcd 
Carih. 3'^o. 

May have a rule to be prefent at 
taxing 4QS 

-Atlri'iv It of increafed Colls ibid, 
Tlie like for nut going to 370 

C'jurt of Co.nnn-n Picas. 

^he aiitiiO'icy and junfdidtion of 
this court I 

It is nut rcmoveable from Wfjimin^ 
jUr 2 

Ir IS llylcd the lock and key of the 
coniint'n liw 4 

In this court real acllons as vtell js' 
pjrfonal, may be tried tbsd. 
'i his couit, v^ichoijt any writ, ma\ 
upon a gr.iiii prolii 

bitions to keep temporal, a^■\vcll 
as eeclefi ilbcal tiiinis, within their 
lunindb and juriuji^boii', v\uhoui 
aiiy oiiginal or pica dcptriding 
ibid, 

A '"Hons in inferior court" rn.4y be 
removed here 5 

In term, it iitay award a habeas cor ^ 
pus fur any pc rib n comm.; ted foi 
treakjn or fJony ibid, 

Juri'dkiion is general, and mme 
fhall have writs of trcTpafs unliM.^ 
he fwear, that the goods taker. 
\yere worth 40/. ibid. 

X'oomorc colU man efamages, unh^l- 
you recover 40/* ( 


riie llyle of the court 


J^bc lies here 


c yn a judgment ivx 
Pot cojls^ ibrn.' 


The autlioiity of this court is found- 
ed on .an o iginaliviit fbid. 
Unleis the party is4>rivileged, then 
on a writ cf pf^ivilcge ihidf 

It holds plea by bill* againft ollie^s 
of the court ihid^' 

Alto agairft peers and membera'': ^ 
Hirtoiy of the proceedings m tbis 
C^Hift 41 

Of the oiiginal writ ibf/* 

Fhc fcjuri ty lound^ thcreoo, 
why 

SheriHs fummnns on it , idsd* 

How the court ptbcceded if defisnd- 
aiit appcdjcd * ibid. 

If hr did nvt ^Ippe^r, how the prb- 
eck Wrli . 43 

How they proceed o'-» a writ of 
fuare ejaujum freg^r, to get the 
dclemJ.im into court ibid, 

f’hc prclcnt deof proctfs 44 
Kow the ac aiiam was introdocea 

ibid, 

Appeal ance of the defendant ibid. 
If not, pl.untid' may now do it for 
him ibid, 

iinil al.'ove * 45 

RCwOgmz.incc 46 

lltiil in the em utry, how authoHzcd 
10 be i ii' cii *ibid* 

F>: f'piion ibtd, 

-Ad'gnmi nt of the bail-bond iiad, 
Di'ij'n ration 
Veil lie 
lilipari *: cc 
n.rciie 

Piers in ab'itcmcrc 
tjCiicia! j'jiies 

P.ivmei'ipf money ip"o court 
Sett oli' 

5pcci d pleas SS- 

{iill.h a! inn , ibid, 

S»“at;Uf of li/citationj ibid, 

H'toppe!, \vh:K jjS 

Fhc coidiiion and qualities of a p 7 e£ 

Zz3* CeriW^ 


ib. 


49 

J9 


rt si 
^ ib)i. 
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General rule of pleijding 
When to plead fpecwHy 


Page 5S 

Replication * 

Tiav^erfc i 6 i^. 

Rule to be obferyed in traverfes 60 
Wh'ibi replication may confers and 
avoid the pfea 6 1 

OfgiWng ColbuTi and itt end 
Rejoinder 62 

J[>c'pditare 10 pleading ilU. 

Whftt a plea niuft coniifl of 63 
Indueement 
' P^teRation ^ 

irfue '* 65 

Denaturrer 

Of the plea puis darrei^ eontinuance 

68 

Venire and bn, corpora ibid. 

Pojha 7 

Special verdi^l 7 1 

Spedal c;i fc iltd, 

Arrtft of judgment 7 

NeW trial ibid. 

The grounds for it 73 

The grounds co'arrell the judgment 

74 

Trhd by record ibid 

Tnterlocutory judgment 70 

Final judgment 7' 

^udifa quarela fridom ufed 7'> 
KxetuCiuns, th^ feveral Ibrts 80 
Saiisiaeiion ipid^ 

Declaraiicnm 

Wliat it is to fet fjrth 47 

UmiecciTary length to be avoideii 
I' ' 211 

llo«^ to defUre in covenant ibid 
$faiidef ' ihid, 

GendrhT'naYiTtes thin 

tJpdb Judgments ibid 

^loiV'to ihgrbiTed, and what to 
cha^e ibid 

Selfii^nng or' ftlihg*. the ap- 
' jpjSii^nce enprd defend* 

$liVh(^''pTaintl8r appears for the de> 

. fdp^fi thededaratfbn iha]f‘b<r| 
|r$ta^'tne%GcOi tihd nliiicc given 


tlu'rcof, and of the time of p 7 cad« 
{Og given 10 ilie dtfendaru 

Fuge 2 1 2 

,h!ow dec].! rations vt erc f/rnicrly dc- 
livetc’d, and wiv'n‘hc wab to p*e?d 
in ti wi and country zij 

in what time defendant has now* to 
plead • n procei" re*u'n.«hli- the 
firfiy or tb.rd iciuir!, />f 

the term //^/V. 

Of delucniig a dec'r^r: ti'^n mj pio- 
cefs fcianjable on ar.y fthcr ic- 
turn ? ■). 

When it may be delivered de 6cne 
cj/e ibid. 

Cannot bo del". e.« . o as to cK- .e 

defendant with rh.- pr. meut 
y\iC*appearanLe day ‘jj the return of 
the ^vrit I ^ 

When It m.iy be oclfvejc.i in ‘'f 

I'd, 

In rule to pioad> the four days are 
incli^f've 

When lijw deliver) of a occ.ar-J'.on 
is the waiver of bad ihid. 

Defendant upon -M li^erv of oc- 
claration, ae bene is to 
four days l.o; ;tppe«^ nurc 

days it wi'h,n twentv m.lc cf 
L^onden z 1 6 

if Uic i lointiff declares diflerent 
from his ac^dtti&m^ he is to hifc 
his bail ibid. 

Ai d foriiSerly, if he declared in any 
other county, than chat in which 
the capiat iffued, it was a waiver 
of bail, but now it is otherwde 
ibtAm 

Vide the new rule 163 

\ declaratipn cannpt be delivered 
aghinf> 0*ne of two defendants, 
(iH both appear, or one appears, 
and the other Outlawed 217 
Decorations and notices to' be de'- 
livercd before nine ' ibid* 

’fvitfdn what time plaintiff mull de- 
clare • ’ ibiif* 

When and hovtf tc dppfy.for further 
tirHC" * 218 

A decla^ 



A declaration muflt be demandec] of 
the agent in town before nonpros 
Page z\^ 

if no rale to declare be given, 
plaintiff h.is t;o •the eflbign day of j 
the th'Jc! cmn 

Imparlance, on a declaration deli 
vered alter the efloign day of rhe 
iocond term ibid, 

Ot delivering a declaration by tlu 
bye 2i(; 

If an afiion be brmig'.t by the ba- 
ron only, and declaration del;- 
veied, he lannut deliver one by 
the bM-, at the fiiit of himreli 
and wife ibid. 

When it cannot be dclivefcd by the 
bye ibid 

A capias abfolute, the plaintiff may 
decl.ire /<!/» ibid. 

If) a pnecipe quod reddat in di b', 
the phintid can d»*clare in r> • j 
" .Other a^‘lion but debt (except by 
^e lye) ibid 

If a wnr be ferved on ihe defendan. 
by a wrong name, and he ap- 
pcar^, the plaintiff may declare 
Hgainll him by his right name Z20 
Declaration aoainll baron and feme, 
and .'ig.Tnll feme only, cannot be 
confbliJaLcd ih'td 

Ifow CO indorfe a declaration de bine 
e£e tbid 

The like on ferviep of procefs ibid. 
The like if delivered in chief ibid. 
Op bailable a< 51 ion 5 , it feems theie 
is no need for giving notice of 
declaration delivered 221 

But in cafe it Ihould be done, no i 
tice of fuch declaration ibid. 
The like uii common prccefs do bene 
ejje zzi 

The like where appearance is en*: 

tQred according to the Ifatuce ib. 
Of laying the day in a cjeclaratiQp 

2^3 

Jn what cafe it is 'materiai ibid. 

If chec'aufeof aflion aiifes in tbe^ 
term^ how to lay the day 


Declaration for w^Jc, 
terials fourtdi 
generally, goods fold 
vered, money lent, laid out^ lhad- 
• and received, and on 

The like againfl an 
goods fold and . 

tell n tor 

file l:ke for an exccutor/or goods 
fold and delivered , ^ 23^' 

The like for an adminiflrator 225 
The like for the aflignees of a ban^-^ 
nipt, for premiums ef inforancej 
and work done by ihe bankrugfr . 

1 he 1 ke on a note, drawee again^ 
the drawer *39' 

The like indorfee againfl the in- 
dor fi^r, the drawer tefufing pay- 
ment *4®,/ 

The like for drawee's partoef9» 
ngafnfl the acceptor, on a 
of exchange ^ .^43, 

The like for the xndorfee's partn^’fs* 
againfl the acceptor, oh a bill of 
exchange drawn by partners,, 
payable to their own order, 244 , 
The like by an attorney for fees 2^ 
The like i<n a bond, obligpr , 

the obligee ‘ 256 ; 

The like upon a bond given tQ tge , 
wife whi ill a feme foie 251 
The like on bond by thcailignees 
of a bankrupt , , , 252^^,- 

I’hc like at the fuit o{ two exeep* 
tors 253 

The like in debt p(K>n ^ judgtnenc ' 
recovered for the defendant 254 
The yke upon a judgmeac reco- . 

vered in an inferior court fq6 ‘ 
T he like on a bail-bond, the £ 
principal 

The likeagaind one of the bail 2^.. • 
rt|e like for an ajSaalc .. 

Fol an alfault and falle imprifeeys; 

The like in trefpaA,.fpr prny&v 
and entering the 

Z% 4 wijn 
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« widi cattjcj pc^aching acid fpoiU 
ing t be earth, ^d t^reaking (he 
, rgatea ' Page 268 

l^eciaratioi) may he amended after 
plea in ietrm, without coAs, but 
in iubt^nce uoc 297 

ShaJI not add a new count after two 
. terms 299 

Af(er amendment, and to plead de 
^ nave, a new rule mull be given 

• * Demm-rer* 

V/hat is a <hnrjrrer in Uw 
'tkty are either general or fpccial, 

. .^aad both mull be ligned by a fer- 
. leant 344 

Afitrr demurrer joined, the court to 
give judguit lit according to right, 

. without rc'^n;dinfr form, unief:. 
fpecially Iht wn for caufe ibid, 
l^xceptions, which «ie not to be 
. regarded, unlefa Ipccially flicwn 
.on demurrer 34^; 

How to ingrofs and deliver it ibid, 
'If9w to go 10 argument ibid, 
jf^'rhe pJaintifF’i attorney will not 
^join, compel him, and 

' (O go to ibid, 

JJow plaintd^attorniy is to pro- 
..ccco to ail argiinjent 34b 

The plain tiff attorney Aiail dcJi- 
ver all the demurrer books to the 
judges, and deUndant to pay for 
tw[o copies, two da)s before day 
s of argument, or not to be heard 

^ . ^+7 

Ths books to be delivered one 
'^whole week, before argument, 
to the judges *4* 2 

^Oa'infcls names to be irifeneJ, 

< nuaibcrroll, and the day of ar^ 
•gameiii: to be put ojh each book 
, 347 

If .jiffendaot dcngiurs to the detU- 
he Aiall acqepti of* 

i^ecoting an inquiry on the bask 

« or i»h«e plaintiff 

f to if mm (o<i^t«a<iAa[^ 



demurrer Page 347 

judgment be for the plaintiff, 
then how to proceed ibid^ 

The like if in debt 34S 

Judgment muA be figned with the 
prothonotaries. beloie you can 
give notice of inquiry ibid. 
Demurrer to part, and iflue as to‘ 
the other put; deniuiicr is ge- 
nera''y ajgucd firll ibid. 

Rut it may be either way ibid* 

It !«» i I regular to move for a centi^ 

\ hum bcfurc ike paper book is 
delivered ibid. 

After an order for time to pleat! 
iifuably, may demur to replica- 
tion ibid. 

No caufe to be critered after the 
lull doy of a? gum. :,i 349 

Mo argument the lour lall and .our 
.fir A days ibid* 

A general demurrer book, why^r. 

demurrer is to the declaration'^. 
Dem urrer to a plea 350 

Demurrer to a replication iitd. 
Joinder 3^7 

Coinintsance over, and judginc/it for 
the plaintiff 352 

Difeonti nuance* 

The dcTiitition of the word C)f 2 

I’hc plaintiff may d'fi oiif niic hjs 
a^lion, before or after declara- 
tion, upon payment of cofts ibid* 
Iknv to proceed ibid. 

At'ci dcfiiurrcr joined and entered 
cirmot d*rcontinuc without mo- 
tion ibid* 

But before declaration may bv 'i 
tre fjry rale ibid* 

Dijiriftgas ftupet Pic. Com* 

pijifdngai againfe a peer or mem- 
ber C32 

The like op an oiigii'al qua^e ciau- 
Jum/regit 674 

Prc€dpc tor ditcO ihcfi. 

DAla. 
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DocAitm 

When the rolls are to be docketed 
Page 4 1 8 

H'^w to docket them ^ 

"i he form cf fcv^ntl dockets, which | 
are not made on paper as in the 
K» i?. but entert'd in. the office 
, on the docket roll 419 

No judgment to aH'cil lands, uniels 
docketted iliJ. 

Ejeclmeni^ 

The invention of this ?4flion is for 
the advarcernent of jullice 8. 
The plaintiff and defend.mt in the 
firft inltance, where prernifes n<i‘ 
ten.iiited, iner-. ly nominal ihid. 
How to proceed if no tenant in pof- 
lefluiii zLid. 

The form of a. letter of attorney to 
enter, 5 c. 5' 9 

The IcMfc itfid, 

/>tlHre be no letter of attorney, 
how to piocced 57c 

Direilions for making the leafe ^7 1 
How to deliver it ibid 

Dedhratiou how it is to be in thi^ 
cjfc, nr-d notice 573 

No affidavit of lealing leafe nc- 
Celiiifv ibid. 

Where there is a tenant in polief 
lion, how to procet-d ibid. 

Who declaration may be fcrve<i on 

ibid 

How to proceed if the tenant ab- 
fcond‘. 574 

In London and Middle/ex tenants 10 
be told when they aic to appear, 
and in what t:mc the motion i 
to be made tbid, 

C-i'C^s relaiing to fervice of ejett" 
menu under pariicuiar chcuai 
llances ibid* 

What has Isecn deemed good fetvice 
under fpecial c.n.an>U.mcts ibid* 
R^ule granted 00 lervicp of C. who 
had the care of a lunatic 5.7^ 
The like rule on fervice of d)e c«- 


nant*» danghrer» tenant )iavif}|| 
fecreted himfo'f ^ Page 5^5 
Service on churenwar Jens and over** 
feers, who rented a poor-hoafe» 
held good 976 

When ejedment tb be ferved iia 
London and Middhfix^ foets to 
h«ve judgment ' itt^d* 

The like in the country thidL 
If in country ejedment, and 'thf 
notice be to appear in Eafferot 
Adtchaelniat iterm, motion mtift 
be made in the Jante term the AO« « 
tice was made to jfppear in^ 
no rule 

When to make the notice toappeak 
in town tiid. 

In the country ihidU 

When notice to quit requifite ibid*, 
Wnat notice to give fo as to be 
entitled to double rent 577 
Half a year’s notice to a tenant at 
will to quit ibidL 

When luch notice ought to end ibm 
Caltom of London 57^ 

Tenant at all events for a year^ tt 
above 4CX. ib^L 

Declaration in ejedinent on one dc* ^ 
mile ibid* 

Defcripnon of a room, , 579 

The like for a rcdlory 

vicarage ,r8o 

— — — manor ibid* 


Dvclarr.tion on a double demi'^E ib* 
How the prernifes are to he in^t^ 

58 2 

[d what county to be brought 
If the leflbr of piaintitf ’s title 'ac-* 
crucs in *uacaiien, yet you >nay 
deliver dexiaiation of the lafftenn 

Within what time to be brought cS 3 
How to move for judgment 
/ilfidavic of the f-evtce ^ 

Bf fore whom to be fwo^rn 
It wife ferved ' 

What rilidavit not fuffiejent 
'Motion for jodgmeni in 
10 be made . 

If 
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ffi^ the country, , Pagi 

if lu, the cqir.itry t/here the a0i?.e5 
aVe,.pn1y orce a year f^iV. 

If t^foi ends Wedntjday^ all Monday 
to aj^pcar in ^ Hid* 

• Wfien judgment may be iigned ib. 
If HO appearar.ee in time, how tr 
iign judgment ibid, 

AnrMJnding Oeclmation 585 

Appeaiance in town, when ibid. 

3 n the country ibid 

How to tippear for tenant ^S6 

epnrent rule ibid. 

How to defend for part 587 

l^epants to give notice to their land* 
loids ibid. 

Proocipt for appearance ibid. 

Plea ibid 

Any perfon claiming, may be made 
defendant with lenpnt 58h 

.Landlord jmpewered tu make him 
fclf a defendant ibid, \ 

What the word landlord means heu 

H id 

Mud add landlord to tenant to de- 
fend ibid. 

The reafon of the judgment againll 
the cafual cjc^cr, where land- 
lord is permitted to defend with- 
out tenant ibid. 

The landJoid is to enter into the 
cvimmon rule by confent, and ii 
to be confidcred in all refpedts a.^ 

^ tenant in po/fe^on 589 

if landlord, is made defcrdani, 
plaintjfF riiull prove the defet d- 
ant*| tenant in poileHIon ibid. , 

Afc^y.verdi^ againll landlord, how 
rq proceed ibid. 

The defendant may give rule torc- 
pJy* W can have no cofts or 
n^Jtrrs, ibid. 

jHow. tp proceed after, appe.i ranee, 
a^ 4 «plca to iriaL J . Hid, 

Ifluf^ ' 590 

InfapjE pJainti^, if required, 

for coils ib,^ 

If j^dgoietu ii 

' a^jj^e tenant lu) pot^ delivered 

L' 
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the tjedment to Ms landlord, he 

may apply to fet it afide ego 
Record ibrd^ 

Mew trial ibid^ 

in cafe of nonfuit, 'how to proceed 

59 < 

iow, if verdiiJl for defendant ib. 
;tf plaintiff be nonfuited on the me- 
rits, he may pay the cofts to 
wfeith defendant he pleafcs ib» 
If there be a verdi^i for plain tift', he 
may have a ca./a, or Ji, fa, for 
the cofts ibid, 

a.xccution ought to be taken out 
according to what in right and 
jullicc, is really recovered ihd. 
>f there are feveral defendants, and 
Tome appear and confefs, and 
others do not, how the poflea 
ought 10 be indorfed ibid. 

Judgment by nihil dicit^ with a r^- 
mittitur dampna ^92 

''Vrii of poft'ellion iblt^t^ 

f’he like and /y.yii for cofts 593 
Hah, fac, pajff'. has relation to its 
tejie^ though no^ artually fued out 
till after the leflbr’s or the plqin- 
tiiTs death, yet it is regular tb. 
Attornment of the tenants ^9^ 

- rit of pofleftion on two feveral 
demift's ibid^ 

Proceeding on the Stat. of 4 Qeo, 2. 

The tenant may apply to pay rent 
and colts 597 

l-L*w to prepare ejectment ibid, 

Afi'Javit to move for judgment ib, 
flow fo move for judgment 598 

if tenant appears, and plead?, what 
proof requifite 599 

Method of getting polHtilion, Where 
tenant runs away a year's rent in 
arrear, and Jeavea the premifes 
untenanted ibid, 

Of I proceeding to recpver by a 
mortgagee ibid» 

[io]w mortgagor may apply to llay 
the proceedings ibi/f, 

■'Vhcrc there are two or more moru ^ 
£ag«S| 
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gi^^cs, court will not compel a 
redemption of one only /*, 6co 
Final jud;:ment alter ve.d for the 
plaintiff ^ /^/V. 

of a ritraxit ihid 

Proceedings in ejedtrnenC liaid, till 
tlie colts of a former one be 
• piid 6oi 

IJo*v to recover mefne profits, and 
from what rime ibid, 

Tmc proof in filt h ad^ion 602 
Jory, in ilicir living of damage.*., 
are not confined to the mere 
rent ibid. 

If brought by the nominal plaintiff, 
the court will Itay the proceed 
ings til! fccurity ihid, 

Tei ani'5 111 common may have tin* 
ad lion ibid. 

Cannot nay money into court ibid 
may be brought pending; 
e r.jr for the mefne profit , an^ 
f ' .^ntif^' may proceed to afccnain 
the damage? ibid, 

Dt-f‘'n<J «nt by judge’s Order b«*!d to 
bill in fucii adlion 603 

How t<i remote an ejeftment from 
the iVia\or’s Court, London ibid, 

EUgit, 

If the lands are extended, can have 
no othpr writ 47 ^ 

put if fheiirf levies goods, ami re- 
turn nihil on the land, aca./a, 
may ill lie ibid. 

What iherilF to do on an ibigit ib, 
Elegit in debt 470 

The like in cafe ibid, 

A man may award on the roll as 
many tltgits as he pleafes, and 
execute all, or any 477 

But an adlnal writ ought to be 
fued out ibid^ 

Error, 

The nature of the writ 683 

>lo perfon can bring er/br, if he 
was not party, or privy to the re- 
eprj ibid. 


If a wfit of error bears befbro : 

y jodgrnenr, it good ^Pagt 683 
ft cannot be brought afer twenty 
^eara 68{ 

If brought in C, B. k muft'be re^ 
turnjible in the K, B, ibyt^ 

Pracipe for the writ ibid* 

How to get writ ibid} 

'\nd allowance ibid. 

If bail is required, it mull be pat i it 
in 4 days next after allowatjce it. 
How to put in bad ihidl ‘ 

May except in /ivexiyimdajj, and« 
how to except ibidm • ", 

Court will not give lime to perfedlP 
bait ibid.' 

'•Vhat notice of judiheation is requi* 
lite 68 c 

Notice of julllfying bail ibi/^ 

• f rule for better bail be ferved ui 
in vacation, mull jullify before a 
judge ibid. 

How to j u III fy ibidl 

Kale to tranferibe ibid. 

How plaintiff^s attorney fit error is 
to proceed 686 

A laudable thing in Mr* Hovgh td 
expedite the iranfcript ibid. 

How defendant's attorney in errov 
is to proceed, when hiS original 
is not procured in time to obtain 
it ihidP. 

Petition for original 687 

If the want of an original is affign- 
cd for error, and it appears isili* 
the proceedings are of the 6me 
term wherein the original fs re»' . 
turnable, fuch an Original war- 
rants chefe proceeding 5 , let It bo . 
of any return of the fame term 4 
but an original of the term ' 
wherein the final judgment wai' 
given will not warrant it, if there ' 
have beep proceedings fn ehe“ , 
term before cnlred 

Mailer of the rolls will ndt ' 

an original, but Upon payncenciE^.’ . 
cods; therefore you mud cenddr' ^ 
them * thid^ 

a 
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If plaintlfF’s attorney tranfcribcD, 
how to proceed on 688 

When def):rjdanVs attorney is to 
proceed to get errors alTigned ii. 
With whom to be figiied apd 
, fcalcd t 689 

•Oipt return to give rule for judg- 
ment ri/V. 

Jf no alfignment of errors, may fign 
a arow /rfis ibai. . 

Xn what cafes ba;I is required in 
error 

What fum to be bound in 690 

< Bail not icquifite upon a jiulgment 
founded on a prior judgment ib 
^o execution to be Hayed upon any 
writ of error alter ver^nfr, unleis 
bail 

docs not extend to popular i 

^ a3ions ibiJ 

Not to extend to any wiit of citm 
brought by e^wteutor or adniini- 
llrator 691 

BaU in error in dower and ejedi- 
* mem tbid. 

Ought to be tn the value of two 
years rent ibid. 

Cannot be put in before commif- 
fioners ibid. 

PJaintifF did not put in bail cn 

■ error, the plaintiff below not j 

having taxed cofts, he might' 
have compelled him to do it, 

■ by applying to Hay the cxccu- 1 

. tibn ibid, 

Cin an amended writ of error, new 
bail mull be given 692 

Executors, where the judgment is 
di bona fvopriu^ mult put in 
. bail ibtd. 

/n error. after verdidt in ^ Jet. fa. 

XgainH bail, ih-vt- muH he i-i, :b 
Xa error op judgmeut m debt on I 
^ bail bouna in itie fmu rc- 

^.vcoveied, it being doubie tae fum 
. ■. tb/d. 

Boada that require bad ibid. 

that require nO ball ibid, 
iNihoi error co be loriliwiih brouglu 

'i ' * j 


to the e'erk of the errors, or no 
Hay of execution Pa^e 693 
Sail to be perfeded in four days af- 
ter exception ibid. 

Defendant in error may take out 
execution, if *ImiI is not put in, 
w ithout a certificate from the 
clerk of liie errors ibid. 

Executor may revive judgment 
pending error ibid. 

Bailllirrll oe given in debt upon the 
judprnerit againll the principai, 
tho* a wrir of error brought, if no 
bail in ilic original adi n 694. 
Precipe for original in cafe to war- 
rant the judginenc ibid. 

— ii^debt ibtd. 

" in debt againll 

an executor ibid. 

in covenant 6 

Fixes on originals ibid. 

Pracipe in account 9(;;j 

If a bail iff 

and rereiver fad. 

— — detinue ibid. 

—— annuity ibid. 

Oiiginal to be berpoke bcfoie the 
elibign day ol the fucc-ceding 
term zlnJ. 

E/cape Jr.irrrznt. 

If pr’ifouer be taken on an cfcapc 
warrant 10 be dtviared againll ia 
two terms " 6 1 j 

EJfoign. 

The Hill retmp of every term is 
properly tin' flrll Ody cf every 
term, and ihe/cori the toufi l.';. 
to take tlfoigns jiy 

Exuutions. 

Of th>.' H'veral k>ri:s of executions in 
real and pcrroiial aL’Iioiis 8.'' 
How to be ingroffed 4c 9 

Ib.w to Y)c levied when in d*ht //. 
Tkc like 111 cafe ik^J, 

C'annvi 
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Cinnot fee two Pt Time lime P. 41:9 
An ckgit may ht d aficr fi.fa. 460 

lixccutions to be feed wuhin a ycir 
an ! d iy ibid 

If taken out sirfid returned, may 
fue out execution atLcr year and 


day 
Ca. fa 


ibid 

ibid. 

ibid. 

ibzd 

46’ 

ibid., 

ibid. 

ibid 

ibid 

ibid 

463 

ibid 

ibid. 


The nice in debt 
After a fei^fa. 

The hkc in afl-illc ^ 
— covenant 

K ejL'fiment 

^ejlatum fi. fa, in •cafe 
debt 


in di bt 

in cnle 

in covenant 

cjefliiient 

trcfpafs and afTauIt 

replevin 

• tre/pafs 

for words 

For the defendant 
< )n a nonfuic 
Cj. fa, in a penal S'flion 
J'f'r an adminilhator in cafe 
After Ti f t fa, 
liovv to lue out a tejiatum^ anu 
when rf'qnifiie 

ca.fi. ibid, 

fitri r'aciiiSf how to be fned out ib 
Need not have hfifcn <lavs between 
ujie and icfurn (uniefs agatnft 
bail Qc in ouihnxry) ibid. 

Hc'av to /(y?ie e\ccut‘Ons 4‘)5 

The woods bound fn-m dfj*vcrv of 
writ ibid. 

How to foe One a fecond e\'eci»ti<»n, 
if the tirll levies fn.iy ;* part ibid. 
A fraudulent fi fa. executed » 
fi.fa, at the luLt of inoihtr t • be 
preferred ibid 

Shciitf who begun the execution, 
iiiail end i: ibid 

Wi en necefi’iry tn have a <v€nai 
tioni exponat ibid 

Pi. fa, aj/.iii; t Oi-e partner, fbcnfi 
may take the goods of b<nh, and 
the vendee Oia 1 have a moiety in 
common Hid. 

If a man die in execution, may ha^c j 
a fi,fa. or ciegtt. 46*0 

Execution docs not abate by plain- 
tiff Noeath, bf t iir may ft;ll ib. 
When lar.ciord i 't.dtd ibid. 

Pi, fa. in tat’- ^ ibid. 


467 
ibid, 
ibid. 
ib/d» 
46S 
jlid* 

Non omittas fi.fa. . 469 

Fi.fa lor the lefidu'*, in debt ibid. 
Tefi.fi, fa, Durham ib* 

Ft. fa. de bonis ecclefiajlicii 470 
Fi.fa. ngainll an executor, where 
he confeill-s the debt of the ictta- 
tor , * 

Fi.fa. againft an adminiftrattixjn 
debt Hid. 

The like againft an executor 473 
Fi fa. for defendant’* colhinCafe %h. 

Fi fa. lor coih on a nonfuit '474 
Venditioni exponas ibid. 

FJtgii '476 

Executor'S. 

Executor or admiriftrator payJ'cofls 
in all cafes where he is defend- 
ant. > So when he is defendant, 
and judgment is given for him, 
he fhah have his cofU, Pkn.\s. 
irtV firo. Elix. 503. Bull, ntfi 
pnus, 32:. 

How to procet cl againft executors 
to obtain a judgment dc .borne 
proprits. \ idc my Infir. *Cler. 
K B. ; and when they are 40 
pay no coih ; with ufefiil xicites 

iheieoii , * 

Judgment of afiets in futuro, up‘''>n 
a plea of pUnt admiaifiruvU pr.ac>- 
nr . 455 i 

Ex gene. Vide OutiaHvi;y. i i 
Feigned Ifiue* 

Thcfe are generally granted by |he 
court of Chancery or Seec buffer ^ 
on the equity fide, to 
ant fa«?ls • 

The nature of the decWwiC^ 
iiOxv <t> unxt d - V- 

• 'iM 



/ if ^ 

The court of Chnncery, alfo, upon 
points^oflaw, ^cnd a cafe * P, 663 
How to prqfecd bring it on ihid 

i 

Fieri faciiis. Vide Execution, 
JFines, 

tinlrs payable to the king on orrjri. 
nai writs 694 

General JJfiies, 

What porpofc Calculated for 53 
Need not be figned by a ferjcant 3 24 
^Tcncral iifu^ of non ajfumpfit ibid. 
Non ifl fahum 10 an adion on 
**bond 32; 

To an aAion on an indenture ibid 
■ ml debit ibid 

*rhe like to a qui tarn aflion ibid 
Non ajffumpfii by an executor ibid. 
To an a£iion in detinue for a leafc 

ibid 

Not guilty in trefpafs 32/ 

— in trefpafs and alTauIt ih. 

in cafe ibid. 

Non njfumpfit, and a {et*oiF ibid. 

Habeas CorpuSm 

Df the writ of ba, eorp, ad /ubji^ | 
inietid. 631 

The j^eat delays.originally made ii> 
granting the writ, and making 
>etorii ibid, 

*1^11 is oppreflion gave birch to the 
^famous ba^ eorp, a£l 632 

A®. attachment lies for ijof obeying 
it ibid 

Huw to proceed to remove the body 
from a gaol to the Fleet or 
from a fpunging*houfe 
Formerfy the writ could not be 
returnable immediately/ but nou 
may , ibid* 

Hbw CO remove body, 0x1 a K, B, 
ITro^efs/ to the Fleet 634 

If he h in an inferior jurifdiflion, 
od'proctfs from that court ibid. 

^ft cuftody,'artd in a fpunging- 


Jt X, 

houfe, op procels i/Tucd out of 
this court Page 634 

4 ow to fue out /'a eorp, ibid, 
Ha, eorp, to the flicrifl-s ol London 63 J 
Pr/tcipe for ditto ibid. 

Any judge may ‘coniiAit, though 
direded to the chief juftice ibid. 
How to proceed after return got 
from the flici iff ibid,. 

Fees due to the ilierilFoh return ih. 
Ditto Palace -con- 1 ilid. 

Fees in the touurry 
Defendint in cuftody, not to' be dif- 
charged till bail perfefted ibid, 
Mo fuic to be removed from an in< 
ferior court, unlefs writ be deli- 
vered befure ifTue or demurrer 
Joined ibid, 

A fuit once remanded, fiiaJl never 
after bd removed ibid. 

No caufi to be removed, if debt or 
damages laid in the decLirarion 
do not amount to ^l, ibid. 
Not to be allowed after one of ijpr * 
jurors fworn 637 

No caufe under 10/. to be removed 
into a fuperior court, unlefs bad 
be given for the debt, ^e, ibid* 

!f judgment be obtained in the in- 
ferior court, and the defendant 
cannot be fodrid, how to proci^cd 
ibid. 

Upon what condition execution 
(hall be' ftayed upon any writ of 
error, ttfe. for reverfing judgment 
given in an inferior court, where 
the damages are under 10/. 63^ 
Ha, eorp, to remove the caufe ibid. 
Praecipe for ditto 639 

How to proceed before allowance 
by the judge below ibid. 

How to prOfceed after allowance ih. 
Hint for the benefit of this court ib. 
How fo proceed on the part of the 
defendant 64c:^. 

Bail-piece ^ ibi^,' 

Recognizance of ball^’ where debt 
above io 4 < / if/d 

if\intlcr !•/» " <{41 

Whea 
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When bail is put in, how to [tro- 
Ceed • 64 1 

Notice of bail ilid* 

If plaintiff does not like the l^i) 
put in, how to proceed ibid. 
Rule for better,bail moft be ferved 
in twenty days after it’s put in ib 
Notice of juHification 642 

Tw'O days ncccifary ibid 

* How to juftify ibid. 

If added, and to juftify, to puifue the 
rule of M, 20 Geo. 3. p, 180. ib. 
Rules concern] np[ bail on ha, cor, ib. 
When intided to a procedendo for 
want of bail being put in 640 
When for want of juftifying 641 
Bail taken on a habeas corj^s to be | 
Bled within four days after twen- j 
ty days 64^ j 

Bail taken of perfons in cuilody, the 
judge’s clerk to deliver the bail 
to the prothonotar)^ ibtd, i 

If there arc more ciwfes than one j 
returned, bail in that cafe muil 
' '^e put in for the whole ibid 
Cannot non pros ibsd. 

How to declare, and within what 
time ibid. 

Thd declaration ibid. 

If the caufe be removed out of the 
courts of Can/trbury, wheri 
the fuenue is to be laid ibid. 
When to plead 644 

Defendant was arrefted, and before 
removal of the plaint married, and 
afterwards pleaded coverture ib. 
Cannot remove the caufe, if brought 
againft a feme foie, trader ibid. 
The court will not enter into a bye 
law (except in London in order 
to grant a procedendo ibid» 

If an adiion be borough c againft two 
partners, and One brings a habeas 
corpusy the plaintiff (hall have a I 
procedendo ' ibid. 

How CO apply for a pro^endo^ if 
the aftion be in debt ib the court 
below, and you cannot dedare in 
the court above in 645 


Procedendo 6;^ 5 

Oiredions to inferior courts 
The ufe of th^ writs of ha, cirp, 
ad teftifcandl and* ha, carp, ad 
fatisfaciendum 648 

\Ha,cor, ad fatisfaciend. in cafe 641) 

■ in debt , ib» 

How CO charge a prifbn^ in ^ecu* 
tion ' •613 

» 

Hundredors* 

Proceedings againft them uppit the 
ftatute of hue and.cry 
Before adHon brought, bond ' 
be given to the chief cknk or 
filacer of the county for cerfs- 
8 Geo, 2. c. 16* Jbid^ 

The neceffary part that the original 
writ ought CO iiate ibid. 

High conftable to be, ferved wiUi 
procefs, who is to .give publjlc 
notice the next market day, 

ibid. 

High conftable to appear . dyB 
The declaration need i^oc recite the 
original at large, but, only the 
nature of the adlion, R, 
1654./ 16. ihid ^ 

Where nsenue is to be ibid. 

If judgment given againft' the 
hundred, the flicrifr to ftiew the 
writ of execution to two juftice^, 
who arc to rax and levy <he 
charges ' ibidf 

The money to he paid within 
days after colledlion - ' ' 679 
How conftable ' to be' reimb'urfca 

ibid. 

Imparlance, 

The^eaning of the word 49 
If the writ be returnable theWallt 
return of the term, defendant en- 
titled to an imparlance 
If of any other return, and plaipti^' 
docs not declare days before 
the end of the tern, he js int^ledi 
to an imparlance ib/dm 

If writ be returnable in Miobaelmasa^ 

teiRi," 
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fcrm, and plaintiiF does not 
. liver or file his declaration he/en 
i&ttjh'gn dcy of JJfr7tf;7>dcfendant 
eiuicird to an i^^parjahcc 284 
When iiuitled to a fpccial impar* 
hnce ^ iBU, 

Tlirfre cannot ]be any neccflity for a 
fpe^ial imparlance, as the plea 
may be intitied of the fame term 
the declaration ij of 28; 

. laipArlancc tipon particular circum- 
fiances are diferetionary in the 
court ibtd 

r 

Atv infant by the common law ij,6o 
J>itCO by the civil law ibtd^ 

In what cafes he is. liable, and in 
.What cafes not ibid. 

If warrant of attorney be given ,bv 
an infant and another, court wii! 
order the name of the infant to bo 
ilrucic out c6i 

How to profecute for an infant 
Huw if joined with others ibtd^ 
If an infant appears by attorney, it 
, IS error • ibid, 

Han attorney undertakes to appeal 
for an infant, he mult doit bv 
guardian /bid. 

It’ infant does not appear by guard 
ian, how to proceed ^62 

If sfii infant be lerved with proccA, 
"'the court will mdke him appear 
Jby guardian , ibid 

How platntil^ is to apply ib/d. 
An infant, if flie lives with her.pa.- 
laeots, cannot bind hcrfelf to a 
itranger-for necefTaries ibid, 
Befdrc declaration a guardian mull 
be appointed U'id. 

Petition toafCgn a guardian to pro- 
fecute 56a 

, 4 fixdavit . 5'>3 

HoW 16 get It completed ibid 
*flie fo*!!! of thedeclaiatinn ibid, 
Pciilioa to ailign a guardian to de- 
/'fciid 564 

Ktdw %b get it compli^ted 565 
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rPlea ofinfanijy fit guardian P. 565 
[ If infant Vippears aud pleads by at* 

! tdrney, and plaintiC finds it out, 
I10W to proceed ibid. 

If hw‘ docs not appear by guardian, 
how pIriintifFis t6 proceed ibid. 
Infant plainiifF not liable to coftd, 
but pmebein amy.U 566 

But infant defendant is, although 
he Utuncs a guardian ibid^ 

iH^uiry, 

After interlocutory judgment, if de- 
fendant lives within forty miles 
of London^ and the ‘venue laid 
there f 8 days sxclujswjt mull be 
, given of executing inquiry, of 
the day delivered 428 

If above*^forty mil^, and ‘venue in 
London or Middkjix, then four- 
teen days^ ibidt 

(fill the cotHfcry, and ‘venut there, 
ten days at lead ibid. 

And if there have been no proceed- 
ings for twelve months, a term's 
notice, which mull be given be- 
fore the eilbign day ibid, 

VVlvcre the plaintiff concludes' 
patrtamy and gives notice of 
trial on back of pleadings, de- 
fendant obliged to accept notice 
of enquiry from the time notice 
of trial was given ; but in this 
cafe notice of the day, hour, and 
place fhould be given ibid. 
If defendant demur to declaration, 
d»e ffiall accept of notice of in* 
quiry on the back of the joinder, 
oi where the plaintiff' is obliged 
to demur to dL*fendant*$ plea, 
then oa the back of fuch demur- 
rer 429 

Upon an ifluc of nui iiel record^ no- 
tice may be given of executing 
. inquiry J|n-the book delivered ib, 
•Notice of enquiry to< a de- 

fendant when his attorney is 
known, not gcod» knQsVfi. 

. is good 429 
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If ihe ]>laijTtifr enter ati appearance 
according to the ilatuie, and fign 
judgment, he may give notice at 
inquiry, by leaving fame at dc- 
fendant^ laib {^lace of abode 

, Page 429 
If a writ of enquiry be fet aiide, a 
new one mult be ingroflcd 428 
.Court will not fet afiiie an inquiry, 
for irregularity in notice, if de 
fcndaiiC makc^ a^defence 427 
After defence made on enquiry, no 
advantage can be taken of a mif- 
take in the declaration /^/V. 
If plaintiff becomes a bankrupt, the 
inquiry may be executed in his 
own name ibid. 

Notice of inquiry for London 43c 

MiddleYex ib. 

. . ■ country ib. 

Countermand two days exclufive if 
in town, and within forty miles, 
fix days, above 431 

C0.7jinuar.ee two days notice, but 
cannot more than once in a term, 
ibid. 

Notice of continuance ibid 

Notice of countermand ibid, 

Derendant may have colls for not 
executing inquiry in the fame 
manner as for not going to trial 
ibid. 

Notice in the country of inquiry 
hf Id not to be good, but mull be 
to the agent ibid. 

Irregularity of notice cured by 
making a defence 402 

Writ of inquiry ibid. 

Notice iliould be confined to two 
hours, and muA be certain as to 
place, and in a joint aclion to Le 
given CO both defendants 430 
Subpeena 433 

When inquiry is returnable, how 
proceed 434 

• Defendant may have n rule to b' 
prefent at taxing colls ^ 435 

Inquiry before Chief Jufice. 
How to apply 435 


Notice to be given Page 
Affidavit to apply • 

Role to fhew caefe 
Affidavit of fervice 
^hc notice 

Evidence on an enquiry 
Inquiry againll an attorney 

Infolvent Debtors. 

A debtor charged in execution for a 
fum not exceeding loo/. roayap* 
ply to the court to be dilcharged 

• 

And may petition and give notice 
fourteen days before the end of 
the firft term next after fuch pri>« 
foner (ball be charged in execo* 
tion ibid. 

Affidavit of fuch notice ib delivereti 
to be made, and delivered with 
petition , upon which a rule is to 
^ be made for him to be brought 
up 627 

Creditor dilbelieving oath, prifbner 
to be remanded ibid. 

The like Heps if prifojDer be charg* 
cd in the country 627 

The notice i>2S 

Schedule ibid.. 

Petition 629 

Afiidavit 

Now to proceed ibid. 

Cannot bring up a prifoner more 
than twice 631* 

Plaintiff s attorney cannot fign a 

note for his groats ibid. 

Obje^ltons to the fchedule in point 
of form, to be made the firll 
time ibidt 

Interrogateriet. 

Bow to apply to examine a w'ifli(?fs 
in term time upon ioterrogato* 
rics 40a 

How in vacation - 453 

if the caufe of aflion arifes in In* 
dia ihd. 

After rule made how to proceed 
' tbid. 

3 A The 


440 

44 » 

4.4* 

ibid. 

,443 

S*4 
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The form of interrogatories on be 
Kalf of plAinciff\ 4^4 

The like on behalf of defendant 

4';S 

If, the witnefs does not go after br- 
i(}g examined, and tiial comes 
•i '■ on, his depofition fliali not be 
read ihid. 

Affidavit to ground a m'^tion for the 
witne fs^ co be examined ibid 

IJue. 

^Jrt what caYcs an i/Tue mny be made 
up, without a rule to icjoin 3^3 
■ In what not ibid. 

What a good acceptance of ihc 
ilTue delivered, ai.d wniver of a 
demurrer to the jlaiucitF's repli 
cation ibid» 

How to make np the iffT' C and th - 
plaititifPftCharoetod* fendant 3^ 1 
Pcfcndaut’iS attorney to pay for ihe 
j/luc, and alkt for enrring ap- 
pearance according to the ila- 
tute ibid» 

If a piilbner pleads in he 

noi 10 pay for rhe lil'ie, ttiifSf- l! 
be pleads by attorney /bid. 

In country caufc, iifuc* to be 
vered in town sb/d 

♦If even agteed to f-c (1< lives ed t<» U'C 
count! y attrrnev, aiul Ikjs bccn 
afterwards tendered cr, the aotm 
in town, and not paid tor by him, 
judgment war. he.'d ic’gi’.lar 3^5 
.But whece pit-aded by the counirv 
attorney, rnd if not paid for b\ 
him, judgment may be fisrned 

V//V, 

Attorney to enter waurnt on recoit, 

ibid. 

When warrants of attorney aie a. 
, be filed ibid 

, Defendant’s attorney, on receipt r? 
iiTuc, to pay for filing warrant ib. 
Plaintiff to file his the term he dc. 
M *clare5,and dcfcndtiMt the term he 
3 
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appears, ®but now let alone till 
iiVue entred or judgment 
• Pagty^^^ 

If attorney is not to be found, ihc 
ilfue may be left in the ofTice 3 ,6 
flow the prailicc of this court to 
n.ake up the iffue ibid, 

Iffue by original ibid. 

Iffue w here there are fpecial plcacN 
ings 357 

Where there arc two or more iffucf, 
h w to make up the iffue ibid. 
How to make up iffue where the 
dcfciidants plead feparately tb/d, 
Ht.w againft two defendants, and 
the one let’s judgment go by dc- 
f.iult 357 

The jurors are to come from tne 


proper c >unty 

3^8 

Iffiie m a county palatine 

3S9 

iffue 

3')0 

If thfic has been a plea in 

abate- 


ment, and a rrjpondeas oujier 
warded, how to makeup tiff iffue 
ib^d. 

How when the fherifF is a party /b. 

All iffbes are to be enticd of tl-c 
tci ill they are joined ' 361 

VVhfn lulc may begiventoenter 
in town ibid. 

How to :»et time to enter tb.-dm 

iiow to enter, to prevent a nonpra 

ih.i. 

Warrant of attorney for plainnt,. 

ibid. 

The like for the defendant ib:d, 

Jt‘dges and Officers of the Court, 

Koimery the Ling ufeJ to lit in 
perfon So 

wer delegated to judjjcs ibid. 

Formerly their coinmiffions \*,cie 
durante bene placitOy afterwards 
quamdiu fe bene geffirint, now 
ounng thcT ,£oou .behaviour, 
notvvithftanding any demife ot 
the* Cl own SM 

S'daiic:* 
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Sdlarirs * S3 I 

i’iic prefcnl judges 8.| 

'J’he oath . ti.^d 

Ofiicers of the court, ^uix, cuftos 
hreifium • 

rroilu'iunarles ibid 

/AitciKiance that they give ibtd» 
Sccotvd.iries ihtd 

' Their duty 

Clerk ot tho judgments ilid, 

— dock ets thui. 

— — - rcveif:ils 8"^ 

Clerk cjf the treafury ifdd 

^jurats ibid 

Tieafury keeper ibtd 

Filacers ot the fevera? counties 8S 
New nik' rtlpetf^iing their olhcc 89 
What uiics the) are to m^ke ou. 

ibid 

’Fo tcikv.* fpecial bails 90 

t^Ierk ol the warrants ibid, 

— c/*oigiJS 91 

juries ihtd 

..return office, and of- 
fice for ir.raliinenc of writs for 
fines ibtd. 

Clsri: of the kin?V filvcr 92 

ChifOf:r;!pli 

Exigc>it!r ill 

SupL ^fiuaaf ihta. 

Oun'.i writs ibid. 

beal oiike 9*; 

Clerk uf ti.e'-rrois ihd 

Jj{igt*% clerks tluL 

/\lluciate 

iVJaifliall ih.d. 

Cryer tbuL 

Prociamator thid. 

Court keeper ibid, 

Foi ter 96 

Warden of the Fleet ibid 

Clerk of the papers to ditto thd. 
'^FipltafFs ibid 

Officers of the circuit 1 1 4 

'Judgment hy Default. 

This judgment i:» ftgrieJ in every 
caiie where damn^^es arc t> be 


given, and is intcrlOvUtory 

/ * 

How to fign it 425- 

If ?n debt it’s final ^24 ■ 

*Hovv 'o lign It • ^25 

if the judgment is figned, an^ is ir» 
re'gulai, motioiuofet it alkie muft 
be t"jj0 dciys belorc execution of 
inquiry 

A regul?*r interlocutory judgment 
may be ict afide it defendant has 
rnciits ibidem 

If it’s figned irregula?!)?, how to pa** 
ceed to iet it afidc ibid* 

W^lut the affidavit is to contain 

ibid, 

Fntry of an interlocutory judgmeni; 

43S' 

After an interlocutory judgment, 
plaintiff becomes a bankrupt, the 
enquiry may be executed in his 
own name 427 

\ . judgment recoveicd is not an if- 
lu.iblc pica after an order ob* 
Liincd, and therefore phinrifiT 
may fign judgment ' 294 

That the pLintifi: was an infant, 
and Ought to fue bv trechtin 
^ ' ibid. 

Judgments FtnaU ^ 

I nd gin cut by conlcfiion in debt on 
I'Oijd 455 

by nd ditit 41^0 

•J\ AOff/stm infurmatui ilid, 

aBtcnem in cafe 452 
Th'* hke agaiiilt an adminiUrator m 
debt 495 

Flu; ij-’e in rafo ibid^ 

jud'Miient of niiet* where defendant 

plc.T'b f'fene admiuiftra^tt prtPter^ 
award ol Inquiry and final judg*» 
mein 455 

judgment on demurrer to ib« re- 
plica', ion 417 

Judgment as in the cafe of a non* 
luit ibtd* 

ludgmMit on a replication of nul 
3 A , iiii 
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tJflrecorJf on^a i ulc given to pro- ] 
Jucc ' 4^8 i 

Judgment after a retraxit of th< 
plea Hid 

• Jur*ala^ 

Jufaia for Middle/ex ‘.S; 

Lofsden ibid. 

aftz; s ilid. 


nf the Csurt, 

'Ha* jurifdi^lion to try real aftions 
as well as pf lion ;d 4 

May. grant proliiliiijons keep a** 
>vell temporal as eccicfiaftical 
, courts, witlim their bounds I'rd 
Aflions may he rttnoved here fron. 
inferior courts by haleai ccrpu*t 

&Ca ^ 

jurifdu'lTon is general, and ex- 
tends through Kn^hud ibid. 
Cannot hold plea under jo/. ibid. 
The authority is founded on an 
original writ out of the court of 
Chancery 7 

“Cnlcrs where the party is privileged, 
thcr4, it holds pica by writ of at- 
tachment ibid 

it alfo holds pica by bill againli 
attornics, isfe. ibid. 

Alfo againll peers and members 
.pariiamenc S 

•' Lrcal A£lien$t 

^,What aftions are itxral, and which 
mud be L'tiJ n. the county where 
thc.caufe of adion arofe 270 
If' brought againd olKccrs of places, 
the *venue mud be laid w^ere ttit 
- * fadl was committed 27* 

fjNuifance and debt for lent ag-imd 
* .the ail'gnce of a tc.* m ibid 

.. Ati fui s on penal lUtutes to be laid 
in iheir proper county ibid, 
Conltrudkion of the ail ibid» 

^heifthe ai^don h f^undeil on tivo 
in diftVrcnt councica, if 
^-rti^^aybc brought in the unc or che 
’ b.hcr -71 


Members of Par it ament* 

Suic^ may be profvcutcd againd 
peers and members, and not to 
be Jbyed by or u^der colour of 
privilege* ' Pa^t 530 

Servants lo b? fued as cooiiuon per- 
fons ihidm 

Bill aoainll M member 531 

It he he ;i:i Irij'y peer, how to Ityie 
him C32 

SuiTi!nt):Ks on the bill ibid* 

Dfjinn^iu ibid. 

Court (nay order the ifl'ues to be 
fold «; ; ^ 

*. How to proceed 7^/V. 

I Afii‘lavit to ground a rule for the 
1 Idle of the iffues 1 ^ 3 } 

if he docs not appear, injv have 
dijiringas ad infinitum s; : ; 

Cannot now call an eifoign ibid. 
It he appears how to declare /bid* 
Are bound to plead as in oihcr cafes 

lAld* 

If a member (hould bearreiled, Mid 
he moves to be difchargcd on a 
common appearance, the return 
of the writ mull be produci'd il\ 


f Mittimus, 


To a counfv palatine 

-efi 

i^'ame Ji made oui thcic 

iv7 

Me/nt Prefits, 

The nature of the adtion 

^OI 

Proof thereof 

6.32 

jury not confined to the 

mere rent 

in their damages 

ibid. 


If ''nought by the nominal plainii.:’, 
court will Hay the proceedings nit 
fecurity given ^ ibtd, 

Cennoi pay money into court ibid* 
feuants in comtDOu may have thi-< 
aiiion ibiJ. 

This a^ion may be brouglit peiu.' - 
ing error, but execution is to 
ilud tb'd* 

Dcfenda-.it 
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Defendant held to bail fur the melfiie 
proiiis, by a judge order 

Page 602 

Money paitl into Court, 

When and for.wffy this practice war 
imruduced -^05 

May be paid into court in all aftions, 

* where the fuin demanded is cer- 
tain 306 

What actions it may be paid in of 
courfe iSU. 

In what aflions the court muit be 
moved i&iii, 

A<!iion upon bond^ if defendant 
bring into court the principal 
money due and cofte, the fame 
ihall be taken as a fatJsfadfion of 
the penalty 307 

Money due by firil inflalment may 
be brouoht in, but not to Ibiy 
plaintiff from figningjudgment il. 

So ' nnuity bond 

Le'jye given to pay money into 
court on particular Cv:iunts 30^? 
Like leave, and to plead //f»r <2</- 
minijira^it 308 

On bond to pay 15/. half yearly, 
and the piiiicipal in three ycais, 
leave to pay inlerefl and cofts 
granted ibid. 

PfOteedings on bond for payment of 
money by inltallment^ and in de- 
fault, to ftand in force for the 
whole lum, (hall not be (laid up^ 
on payment of the inilallment in 
a r rear ihld. 

After plea, leave given to pay monev 
into court 3' •; 

Bankruptcy pleaded to the firft count, 
and leave to pay money into court 
on the common rule, and pleaJ 
the general iffuc on the other ih. 

If one defendant fufFcrs judgment to 
go by default, ami the iVcond is 
outlawed, the third iliall noc bring 
money into couit iLid, 

After judgment arrefieo", c^^urc or- 
dered the money brought in, to 
be paid 10 the plaiutdr sbfid^ 
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In what a« 5 lions money cannot be 
paid into court Page 309 

Money brougbtyinio tfourt, plaintiff 
' would not accept, and was non- 
^ fui^eJ, defendant could not haVi^ 
it retiirrud • ^10 

But on a new a( 5 lion being brought, 
the court niatfe a rule that plain* 
tiff might have that money brought 
in, if he thought fit, if not, it 
fhould remain to the new adlion iB, 
In an adion on a judgment obtained 
in ail adion on a former judgt , 
ment, execution (^id after the 
third judgment, on the defendr, 
ant’s paying into court Bie d<?bt 
and cods lecovcred on ;he fecond 
aclioii ihidf 

Money paid into court, plaintiff re-' 
covered a lefs fum, defendant 
moved to have the money out of 
court towards cofls iBid, 

After payment of money into court, 
plaintiff recovered more, and be- 
came bankiupt ; the aHignees 
moved to have money paid them, 
which w'as ordered; after ward the 
auorney’s biU was paid 3 1 f 
How to pay money into court, if 

ibid. 

How if more than 5/, ibid. 

If the money is accepted,* how to 
proceed /12 

Plain* ifl ’s attorney, though not fa- 
tibficd with the fum brought i», 
may take it out, and proceed 
on ibid. 

If defendant pleads any other plea 
bcfidcs the general i(rae,and pays 
money into court, he muft move ib^. 
The rule 4^3 

Although ilTues be delivered on 
money p^id in, yet on payibenc 
of colls, plaintiff may proceed oti 
the rule for coils 4 bidm 

Payment of money into court, is an 
acknowledgment of (lie aflion 314 

3 A 3 


Mutual 
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Mutual Dtbts. 

At comTion Ilw, tl^crc ccultl be ne 
fet oJr V 

Buc now there may be ibid ^ 

Mutual deots ;iiay be fei ofF b\ 
pleading in bar, or given in evi 
dence on the geiur-il ifi'ue ibid. 

If the debt accrues by rearon of a 
bond or fpc.ijlty accruing by 
rcalon of any penalty, the deb' 
mull be p'etided in bar 302 
What mull be ihewn in fu^h pic.i 

* . 50 

HJutual debts between a bankrupt 
♦and any other pirrlbn, how to be 
fet oft ib/d. 

Does not extend to didiefs ib/d 

Nor 10 detn. :c, or the like actJ 'iv 
■of wror>g ibid. 

Where iio de at is of an equal Finn 
the adion i^ b..rred ; buc it for ^ 
leis fuHi, the dctend*int mull fc« 
off /bid 

IC it is equal, it mull be pleede-I 
But if deteudanrs dcjn«»'.d t r. tO" 
piaintiri’i, may b;* given ti t vi- 
oei'cc uru:cr m.'tice ',' '4 

If deftfidaiu's derr^r.d ervs a^u 
rouDtcrvaii jd jt'u d*".', ho liuii' 
move to pay the uioiicy ip^' 
court ib/a, 

JJUfri dar.t aftej p y.-aling ihe gcnci^l 
iifue, Ilia*, have i<ave rc» v. ithdraw 
« ii, aiiu i-av njoney inro (:o <r: 

• Wh..t let-ofF ('tight to i'on'i .in ib.^i 
A notice t'f l..r c:f rcflum 7 pUn;- 


tifi*’.-' i 

lensand, 

dOfes 

not .'ji 

Ki^t ih' 

~ jijrildi 

Cl-'en 



ii.ui. 

In what 

ad'i.ons 

there 

may L 

-t a U:z- 





* i.'^d 

In wiut 

in>t 



^<*» 

^ debt 1 

^.irffd h 

y flat; 

, ‘e of 

iimiid- 

iiQas, 

Cdunut 

be let off 

30s 


A> ncipiatur. 

When a nt rtcipintur may be entred 
in L^nd»n:ot Middlefex 389 
May be CAtred, uiiiefs the record of 


niji prins IfC brought in, on or be- 
fore the dciy and fitting!* Page 

* f 

A'i/i Frius, Vide Record, 

e 

Non omitias Cupiat. 

Non omit t as capias bailable if>o 
Pracipe for ditto 161 

Nonpros, 

When def ndant i*? intitled to a 
Kcnpros for not dtclarin^ 2 1 7 
fheji.Ie 51*; 

No ru’e ti dedare b' Ing given, 
plai‘.n':l h is tdl the cjfotgn oay of 
the thnd term to (U thne ibid, 
flow t icom^ <-1 plain itVcodeclare ib, 
Dem.tnvl ^16 

Mml be jr..i:ic of the agent in town 

ibid, 

PlainiifF m.sy h.ive further tiiiic, end 
how [o Loply ibid. 

If the WM*. be no.iinll fcvcral, #.nd 
ri'f y aj'pe'r il»’cr;:ll), one catifiOt 
fig., a .isi.prcs ibid, 

C.in .or ! o .I'lj : for not dccheb.-.r 
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in ■ jmjdn 

liga ■.{’ 

tiv ' who fi'v 

er 

in 


p .. c. a .i.r, pdt I 
er'tr-d a t ' I'tjr, iniu if lhall pot 
ce'ijoy the aciii'n a‘ to the other 

[Iinv to compel piKint'fF to ciiier 
the iffiic, or a mhpr^ jnay be 
figijed ^ 1 7 

b is faid in fol, 517, for the form of 
judgmtprs of nonpros, lee t/tie 
judgment ; but I find they are 
omitted on account of the clerk 

of 



INDEX. 


of tfii* juJgments bpjng obliged i 
to nialvc thofe cncrit K, 

When a rulc^iiay be g’ven to 
the ifllie Pa^e 361 

^Ilow to enter to pi^vcnt a 710^1^1 os ih 

Non/uif, 'Juilgmcnt as hi the Cafe of, 

j;n the plaintiff’s ne;»led to b>In;; or. 
?in ifhu' to iiial, ilie c«'int m.'i\ 
/■ive ju'lgM C!it as in the eale of r. 

T^cftiu’ant to be alIowe<’l coffs 373 
'i^Kis ll.itiite docs n.jt cxirnd t . ; 
writ (’f liolu iJAu. 

-vv to oLt.;in tlu* ju.!gme:.t /Zv^ 
otice li'itA j 


AfTd.ivit tf) m.-'.ve 37 j 

V\'iMt is i.ceefi.i'V for plaintiff' tr 
fficw by way of rxcife 373 

'i'hc name of the nbfcnt witocf' 
mu!* be fr- ’\vn th'd 


7 ’hoii;»li iLiiilur lime j>!\en for ^ o 
to {\ ai, yet uixm reafon.iMi 
ni'V il.e rule lx* enhirfrcc! i/\ 
IIovv to pri ceed if coli'. arc if 

defc! ci.'ipf, after eniar^'C.iKnf o' 
thiitirne ;//-./ 

This jini/pnciit inny had iu r<‘ 
('icvin 

Aicc a yrai'-i pcquii fcei.cc, 

r.i -of, a in t'^.e * :0c of :> riOnfuii, 
ni.iy lx* riK.vcd for \,iJiOUt a 


rotiic 3 “('. 

iw lo I r. need to jiidyiPfnt at.tj 
a p^rc':^ptoly lule obtained /Z.... 

irlt /Z../ 

Notices of ^ loti '.ft. 

Notice nt * to anpi ar to a wr’t 6S1 
I'o let alide an intcilocuiory jutljp 
mtnt ihtJ, 

'T'o It laf.de i idt;nieniaiid inquiry /Z. 
To fetafide judgement and execution 
exeemed, and that the money paid 
he reftored 682 

'I’o file a common appe.yance ilrni. 
'i'o fc t alide all piocccdings for ir 
regularity 682 


flicvv caule why it fliouM not be 
referred 10 one of the proihono- 
raries to com/mre fhc principal 
and intcrcil due on bond /*. 628 
'5*3 fli'*w c.ii)!? why the judgment' 
fh'.Xihi m t be fet ciidc, and tjiat 
the pla-ntiff aiiiwer the mattjrs of 
till* ;ii;id;*vit f'^Z 

l o fii '.v c’.iiie why the biil bond 
and il.e 1 •^occcdiiv^s iherecn 
Ih'M M Tvit be jec 2lide i^idt. 

To rii:'--' f.] )U' why the wiit of ca-^ 
f ia^ th ^ r,'M Lx* qnaibf J, and 
j I ..'M ir.: sower the iitaticrs of 
idiidiv'c ('^ 

'' i'i\c to the n.crill' to rct.’iin fL*e 
iiiuiiey Jl‘ia\ 

Nul tiel Ri'CG 7 ‘J, 

i low fhc ride is on replication to 
plea of r.ui titl record vci debt 

^33 

ilowtr. prorced if th? Ri 5 lion be iii 
cal.- 3 JO 

or piring the d:iv in the repbea- 
t.( 11 ihid, 

‘fow to proceed if the afliou L»e 
in debt 34 1 

ilow to pri jecd on A p^ca of nul 
ttel ricr,>d^ to an action on the 
iu Ipni'-iit in th s courc ll'zii. 
i{<*-w tn rr -c cd i!p')n a renliofit.xni 
0^ nul ttel record, if tl;c rec-^rd be 
in A 1 1 uti; j p?! -im'e 3 4 i 

Of\t.rj of the Court 3 o. * 

Outla^ary, 

ri’c n.-itn-CMl tbepioctebng c;^ 
III wj^rii ruf's u r>rine.iy !.iy, and in 
what It i:o\v lie* -536 

Ou'-l iwn in civil jclions, is to com- 
pel appearance ibid, 

(t is ufed where hne defendant has 
appeared 111 a joint action, againlt 
ths others who cannot be ioand 

There are two ways of proceeding 
in this court 

3 A Ongina! 
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Origin^ whj*n to be tefted Page 936 
lio^v to proceed upon the original 
snare clau/u)n fre^ie ibid* 

. ^Tih: liKC upon a ipccial original 5 37 
Preecipe'iox the Original in cafe ibidj^ 

•~i in de<jc ^94 

•——17—, in CO tenant ibid. 

—'■■■■■ — in debt againfl executor 

ibid* 

- > ■■ — - in account 691 

— — ■ in detinue ibid. 

— in annuity ibid. 

<How to procure orfjjinal 557 

id6w to get the capias alias anu 
'•^litries ibid. 

Warrant of attorney to be filed ouj 
the pluries ibid. \ 

Exigenfer to make an exigent, till 
pluries capias be figned by the 
clerk of the ivarrants 538 

HovV to get exigent and proclamation 

ibid. 

What the exigent and proclatnatun 
require ibid 

Three proclamations to be made in 
every adion pcrfonak wherein any 
writ of (hall be awarded ib* 

The sheriff u) have 1 2 539 

Officer in whofe office the exigent 
ihall be taken, fliall make our a 
proclamation ibid* 

^ot five county days between the 
tejli an.J rerum of the exigent^ 
uiult have an allocatur ibtd. 
No alheatusr can iifuc if there is any 
county dav pa it ibid. 

Capias utUgatum ifiues, if deltndani 
IS rciurneu.oatliiwcd 540 

If goods are taken therein, how 10 
pi qcetd * si id* 

. How to proceed after Tale ibid 
Exigent 541 

■‘f*roclawcUieie 542 

y special capias stlagatum 543 

Ykin the u;qtt:iuion is re.urned, if 
there are debts due* to the outlaw, 
u/cs* /a*is^& ilTue ibid* 

Petition io,jefaLe lords 544 

court 545 
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f 

Affidavit of djfibt and the edits paid, 

Ifygoods be taken after outlawry 
reverfed. defendant mall be re* 
llored to them « 346 

if fale has been made, then he ihall 
have the produce ibid^ 

Defendant on a capias utlagatum^ 
cannot be taken on a Sunday ibm * 
Appearing to fuperfedc the exigent 
upon the common original tbid* 
If he is outlawed, he m >y,on entring 
a comnYQn appearance, reverie 
fame pn payment of cofis tbid^ 
Of appearing to fuperfede the exi- 
gent, and reverfing the outlawry 
OR fpcrcial original, where there 
has bven affidavit of the debt 
made 547 

How to put in fpecial bail ibid. 
(low to put in bail on capias ut- 
lagatum ihtd. 

In this caie, hail for the debt tbid* 
How the antieiJt mode of get^^g 
ouihury reverfed was, and hov/ 
nov/ ibid* 

New rule 1543 

No ouilawry after the plaii!tiff*£ 
death to be reverfed, till appear- 
ance or bail 549 

Upon reverling outlawry, defendant 
iha’l pay nothing exceeding the 
ufuil fets ibid. 

If plaintiif after rcverfal proceed not 
in two term#* defendant to have 
colls ibfd. 

No fupfr/edcas to exigent after the 
iiiiirn ot the writ, till cods are 
paid ibid* 

Special bail upon reverfal, where 
the >um or damage amount to lo/. 
anu colls paid, Ptde nenjo rule, 
afh iavit to be made firll jg j 
Where further coiU ihhii be taxed 
auJ paid before cert. icate tb:d. 
Sherifis not to enlarge outlawed 
parfoQs^ without % /uptrjeduss 
ibid* 

Sherifi^a not to difeharge, any. pe:- 

3 A 4 
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fon taken upon oiyla wry, with 
iCkKxX Juper/tdeaM 5^0 

Bail to be gwt in before allowaace 
of any writ of error, or revcrf- 
ing any oulUwry 551’ 

Outl lu ric3 tranfcribed into the couri 
of before re vcrfal, coft.^ 

to be p^iti iitd. 

No Iheriif to difeharge defendant 
upon rap. iitlagatum^ until he re- 
ceives a Jupttjtdias ihid. 

Cafes determined on outlawries; 
fvi%, proceedings ilayed on tht 
oiitlaa ry on payment of the debt 
anti colts 592 

Proceedings ttaved on the exigent ^ 
defendant becoming a ' pmonei 
in tnt F/eet ihid, 

Outijvviy curnmrnctd dining de- 
fenJant’s refidence in Ireland., re- 
verr**<l without bail ibtd 

Tho* deftiuiant appears publicly, 
y' l keeping out ot the w-.iy of ar- 
veil, he may be oiitiawtd tb/d, 
Jfocbndant goes bevond Tea after 
the tr/le ot the exigtnt, he may 
be oil claw cii 553 

not fpecial, may be le- 
veri' o on common appearance tb, 
ilefbrc cieicndant is outlawed, he 
may fiijicr/cde on appearance, or*: 
payment of cods; but after, the c 
inuft be bail to pay 7 hd. 

Proceedings' refufed to be llaid, 
where the plaintiff died after oui- 
la-viy, but before return of ihe 
wnc thid. 

Court will not interfere to fet afu:e 
outlawry for want of proclama- 
tion 553 

Debt upon bond by wdfe wdiilll foie, 
foe and herhufoand outlawed, and 
ht r feparate gootls taken in cxc- 
cutibn, outlawry -ict iitide as to 
the wife, but goods not lefUved 
ibid 

Defendant fmt file ^ivaived fpe- 
Cially, as a finclc woman, after 
fxigenty and before outlawry, 


married, court refiifed to Ihter-i 
pofe, as the marriage was after 
exigent f ihidm 

Ciandelline outlawry how piiniffied 

ibiJL 

• .... 

Of reverfing ihe OMtldwy by fTrit 
of Error ^ 

How to apply for the writ 554 
How to get it allowed ibtd, 

Aflignmcnt of errors c^5 

Of declaring after reverfal ibi^ 
Has two terms afteiareverf'^l 
Defendant m?.v give a nil..’ to deofare 

tbid. 

How the plaint!/:' may declare, and 
in what county the venue may be 
laid thid. 

If defcr.dant be outlawed* and foiid 
reverfe ffime, the plainnif may 
comaieiicj u new afrinii, with.n 
ajcarafici I’ucli judgment of out- 
lawry reverfed. and net afiei ^57 
Before al owanct of a ujit of error, 
through or by want of proci^mva- 
lion, bail to be pm: 1*1 ilai. 
Upon iiiperfcdiijg the exigent ^ and 
plaiiirifr deliver> a decUiarion, 
iheiemull be a rule to plead giv- 
en, as in other c^ids iLid, 

rt) proceed to outlawry 
judgnicnt 5^^ 

Supiriidtat on reverfal ibid. 

The like when bail is put in ^59 

Ojer, 

If plaintiff declares on a deed. Sec, 
he muft /hew fame, if demand** 
od, to the attorney for defendant 
■ • 2--'7 

If thj aftion be on bond, &c.' de* 
teniant may dein.ifrd oyer ofixih. 
If it i:* (lemaAded tft^r ru 0 tg ple:ad 
expired, pLdntiff'may fi^n'jifdg- 
m nt ^ibed, 

Th:s meims wher^ the^ ^fpr 
pleading is aftuolfy 
Oq eyer ifit dcfeiltr»nV^tid^*to 
wifreffq;! 
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wilncfltfs names, and all indorfe- 
ments Pagi 287 

Within hat time defendant ouj;^ht 
to deliver oyer of a deed p!cad<*d 
by him ^ zSH 

Demand of eyer to be in writing /Ss 
Oannoc now have £>’er of an ori- 
ginal / 3 /V. 

Tn« 'demand of ^er ibid. 

What plea Cannot be pleaded with- 
out demanding oyer ibid, 

^ow oyer is to be given ibid 

If defendant ^^lakcs profertt and 
plaintiff' demands cyer^ it mufti 
bb given the day after — qu. 289 I 
Whet) a record in tl»e fame ccuirt isj 
pleaded in abatement, oyer may 
be prayed, and. if not gi‘<"n, 
judgment may be ftgned tb:dm 

Oyer mull be given it in the han - 
of a third perfon ib/d 

If indenture loft, and there is a 
counterpart, thccouit will com- 
pel the party to (hew it ibid, 

A demand of oyer of deed in tht 
plea ibid 

I take the fettled practice to be, 
that the defendant has as muc). 
time to plead after oyer dclivcr^^, 
at he had when it was dcman^^« 

Partner/ . 

Parincrftiip pleaded in abatement 

3 *3 

If it is not pleaded in abatement, dr- 
' fenda'nt cann-'t take advaniapv 
of it after, it iKMng a \vai\ cr of the 
objctlion. 5 £ur, 2611. 

Pauper/. 

How they formerly wtjc obliged to 
fae t>S'' 

May'fue now, if not woitb 5/- i- 
forma pauperis fjj 1 

Jlow to proceed fbid. 

Petition. ibid. 

A^davic bS"' 

^ Jpebfpir to pay no fees ibid 


iJnlefs he lecT^ver 5/. or more 

Pag* 652 

Obltrvalion on the hardflr p of this 
^ ibid. 

May at any time prtidiiig the luit, 
petition to pnfecute in forma 
pauperis 6^3 

N‘^ fees 10 be paid counfel or attor- 
n. >■ ihid^ 

Not liable to cofts ihd, 

Nor to p ly cofts onjndnmcn\ a? 

in the cafe of a iionfi:it ibid, 
iVIay I'C dirpaupcrid, ifheisv^’xa- 
tioin ibid. 

Can only fue in that «nilion he is ad- 
mitted ; if any oihtr caufe, he 
muil be ad milled anew 
Cannot in thi‘ court be admitted i<> 
defier, d ibid. 

Though he i~ dirpnrrerrd, if taken 
in execution for coll«!, to be dif- 
chargeii ibid, 

Peer/y Proceeding/ againj}. #1 
Suits m.'iy be pioiecuied againll 
peers 530 

!^ut their pci f ns arc not to lie ar- 
, re fled ibid. 

[ rheir forvai^ts may be tbid. 

The form of a bdl agaiinl a peer 

Summons thereon 

, Diftri nga/ ibid. 

Court may order iftues tn be fold ib. 
How to proceed on dijinnga/, and 
f r fa'e ibid. 

Aft*dj'.vit to ground a rule for the 
fi^£- of the ifiucs ' 534. 

Cannot call an cin?ign 5 

How to declare ibid, 

Wht to piead ibid, 

if he appears, he docs it with the 
fi’axer 530 

Make a praape for the appear- 
ance, as in eominnn cafe, (only 
fay to a nvrit of fummoni^ return- 
able^ 8 co.J 

Peers of Scotland, are all privi- 
lodged i;3i 

To 
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To pay cods if ibere aje dijlringai's 
iiuic, and how lo apply fov n.em 
( thd he ^pear) * ^33 

Special Pleas. 

Flow So apply to plead them. 

Within what lime they arc to bt 
pleac’cd in bar 289 

May, with it-avc of thecour*, plead 
as many picas as nc lhail thmk 
nfccd'iry 2gc 

Conilrinition of that aift ihtd. 
Mtiy plead any number of plea*, 
proviiJeJ no two of ihcin b<.' in- 
con fi lien c 291 

Tntompaiibit* [ leas not fuficrcU eh. 
Pleas til fit do not rcqniie a lerjeant’s 
hand 292 

Pleas allowed on the fiill motion ih, 
Uo'V to apply to plead dounie ii 
term 29; 

pleas cannot be pleaded a 
double pleas 291 

How to get time to plc.id in town 
Ci^uiC') 29:; 

What is meant by a a iT.jable pica 

29 1 

How to obtain lime to plead in 
counir> c lufes ilid. 

A mc/ntlPs time to picad, n-edUj 

lour vvLfks ihid. 

I^emiirrer to the replication for de- 
lay, i* not within the oidcr, but 
dem iiiei t'l ilic nu iiti is ih/il 
A^^Jcr jiidk*mcir. Iiralide, the liatuie 
of hrniiat.oii.s is not to be plead- 
ed 29 c 

Judgt’s fiinifpoiy !io day, noiefs t/D 
i.i r.c. j proi i«j ihct uiclor picad- 
ii\i- IS out ih/d 

if cicKndflf.i h...s had an order tor 
lime, he m-iy l*avc another* if 
no delay gl/d. 

Dertiui.uit before replication mav 
waive Ins fpeoal plea^ an 1 pleati 
the general ilfuc, leave 

of court ihid. 


£ X. 

How to apply to plead double itt 
vacation ^ Page 296 

^ Special Pleast 

Flea of non ojftmpfit^ and th<; fla- 
lute of liniiutiuns 
Replication thereto 330 

i^lea of fet-offfor money paid, Jeo^ 
hnd, and received ihii^ 

i^eplicarion and ilfue thereon 
A plea of fadsfadion tbid^ 

Replication thereto, and idue 555* 
Non ajj'umpjit as to al^ (he promflbs 
(except as to 4/. 4i.) and as^to 
that, a pica of tender 
This is now the general pica in 
bv5th courts 334 

Replication did not tender 335 
Replication, if plaintilF admits the 
tender, and goes for further da- 
mages, and illue ihercon ihid^ 
PIcaof judgmentrecovered in K. Zf* 

ibid» 

Replication thereto 336 

Replication to a plea of judgment*' 
recovered in AT. U. in debt, and 
iffue 337' 

rhefe replications need not be finned 
by a leijcant ihidm 

Flea of bankruptcy in the defend- 
ant ' 338 

plea of nul tiel record to an*a£liori 
on the judgment ibid^ 

No ferjeant's hand rcquifiic ibfd. 
Replication ar.d illue 339 

Whenever the pica is figncj by a 
ferjeanc, the replication mull; alio 
be llgned (except wit ere theie is 
a |;^aerc‘ fimilittrt or to a judgment 
recovered) 

Demand of Plea, vide Rule to pleiad* 
Popular AciicnSy fee Title A^tote^m ' 

No inforiTK-r fliall ct>mpound with' 
the defendant, but by leave ^ 
the court ,664 

[ft extends to fuits commeaced b]|t 

com- 
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CGtntaon informers, and not fo 
ihofe by a parly grieved P, 665 
Leave to compound! denied upon 
the flatote, ic being diferetion.^ry 
in the cou^t 

Leave 'given on the ftatute of gam- 
ing . i^/W. 

Like leave on the liamp a£l r'^/V 
Like leave 00 the ftature of ulury 

il/W. 

On compounding a penal afiion, 
thedcing’s part of the compo/i- 
‘•'tion to be fir ft paid 666 

Oh^ Sffw fide)^ nut not a coHufivc 
^^mpofition, the plaintiff may 
alfo be allowed a feaionable Aim 
for hit coils ihtd. 

Denied Lpon a rmall compofition tb. 
How to be moved ibid* 

PoJpJ^'in, U’rii of. 

See Ijedlmtnt, 5cj2. 

. t Poflia, 

Todorfed in this court by the a/Ib* 
cttc 419 

Tor the plaintiff on wa ajjfumpfit ib, 
Por the defendant 42c 

Upon a nonfu i ibid. 

For the plaintiff at the afTizes 4ZI 
Tf there takfmen added ibid 

Pijita ‘ ir.ry be amended by ihe 
^ ^odge’i 422 

Continuance afier and fin^l 

jodgmtrt for tlic plaintiff ibid 
The like cont'naancc, and vcrdiil 
ior defendant 423 

T^iJintrSy ProcMdin^s againjl* 

Hint 10 the pra^liferf, with rcfpcCl 
tt> this proceeding 60B 

' HciV^fifcftifcrs t'CTc formerly pro- 
'iOtcded,agamti‘ 609 

‘The ptHent mode for deliverini^ 

' declar4tf6u6 a>2ainA piilOners ib 
" Jllsopy dfeTbftfred to therr, and 
' ^kli iffidkvit thereof, plaintifi;' after 


rule to plead given, may fign 
judgment ^ 609 

No, declaration to be delivered be- 
fore the return of the^Tit 6(0 
(No rule to appear and plead* till 
after affidavit macTe and filed ib% 
If declaration be not entred before 
the end of the next term, after 
j return of the writ, and affidavit 

made, Ifc, prifoner to be dif- 
chargfd ibid. 

Gaoler not delivering dedaracion, 
an attachment (hall iffue ibid^ 
Defendant furrendering in difebarge 
of his bail, before declaration 
delivered, to be declared agoinll 
wiihin two tenns 61 1 

' Plain' iff net obliged to charge pri- 
foncr in execution within two 
terni^, if he brings error ibid. 
Nor whilfl ti treaty fubfjfls between 
the parties ibid. 

If declaration deliveicd, or judg- 
I ment had befote Knider, plainuff 

I to proceed to judgment in three 

terms alter, and charge defend- 
! ant in e\ecu(i</n within two tenns 

after judgment ibid» 

The term in which the w'rii is re- 
turn blc, to be accounted one ib. 
If dcrendant appeared by attornty, 
ard hercrider ..frer dc^ la^ation, it 
niuflbe ferved on prifoiicr,vbV. ib. 
How to dec aie, if defendant .d* 
ready in Ci»ll -dy of the warden ib. 
The fot m of the declaration 6 1 z 

'I'he affiJa^'it of delivery ihid^ 
iRuli to ple.'d may be given after 
I ' tne firil lule, fuypuiing plaintiff 
does not hgn judgment w hen 
hf is in titled ibid, 

(V 3 u:t he charged in execqtiQn within 
tW'O terms ^bid^ 

How to charge ^ prifoner in execu- 
tion in the FUst 613 

Ha, (orp, may iffue, number- 
roll to be incJnrfed ibid, 

if there be' feveral judgments^ there 
mull be feparate ba, errp, ibid. 
How 
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How to charge hy wav of new de 
laincr 

The plaitiiifF, at wbo^e fuit a p/t- 

loner wafarreftcd, and removes 
ty ha* need not make a 

new affidavit to declare againft 
defendant 

If defendant in cullody on z K E. 
procefs, be committed to the 
Fleet before declarat.on, how to 
proceed 

How after declaration 615 

How to proceed, when defendant 
has been ferved with a copy, and 
after renders to the Fleet ibid. 
If taken on an attachment, cannot 
without a judgc*s order be He 
dared again ft 

If taken on an cfcape warrant, to 
be declared againft in two terms 
615 

A fugitive cannot be declared a- 
gainft 

h'Vow to proceed if the defendant 
be in cuftody lin Newgate, Lud^ 
gate, or any other county gaol 
* 616 

Affidavit of the delivery tb:d. 
How CO detain at the fuit of a new 
plaintiff ^ 

If a prifoner remove** himfelf from 
the K. B. to the Fleet after de 
claratioa, how "to proceed ibid 
When to appear and plead tbtd 
Declaration delivered before menjem 
pufeha, or eraftinum nnhnaiurn, 
and defendant does not appear, 
judgment may be fipned tbia. 
Declaration delivered on or after 
fnen/ifk pa/cb^e, Isfc. when to ap 
pear and plead 

If a writ be returnable one term, 
declaration delivered before the 
efloign day of next, the plaintift 
ill fuch next term may give niks 
to appear and plead ; it no plea, 
judgment 

Prifoner may, any lime before final 
judgment, put in bail ibid. 

If piiiouLr pleads in perfon, he 


not to pay for the UTue, alit^f by 
attorney , 618 

Plaintiff muft ^procef d . to trial and ^ 

judgment within three terms af- 
ter dcclaraticn deh l ered, or after 
render^ if dedvaiipn w.aa^dcli-;'' 
vered before ; and to exeeutien 
within two terms after jsuigme/^*, 
the term in which judgment Jigned 
one ibid- 

When prifoners arc iotitled to jheir 

difeharge, for want of declara- 
tion ibi^ 

Not rupeiTedc.il.le for want cf»dt:- 
claration, till tli«’ end rf the term 
after that in which the proeffs is 
returnable (not (hat in which he 
U airviflecl) 619 

Hqw to be ciu'harged out of rh^ 
Fleet, for want ot declaring tbid, 
Prothonotarit^i ii^n/uperjeeiias :iUc;’ 

declaration tjzo 

How to fuperfrde in colic Jy of 
the fheriff for want of declara- 
tion ibid. 

The appearance in this cafe is cn- 
tred wiih the fi'acer, and no: 
with the promt notaries ; and the 
/uperfeJsas 1 ; a'.fo lignt’d with the 
filacer, pay 2 i. cnt;y of ap- 
pearance 2s td, {this omitted in 
the work), ar.d after dcciaraiion, 
in all calc 3, the appearance u en- - 
tied w' th the piothcnotarits, 
and fuper/edeas ia oifo fign«l by 
them. 

When a pnfoner ia intitkd to bis 
difeharge for w.'hic of proceeding 
to trial or judg.ncaf, ar.d execu- 
ticui ^ sbid. 

Cannot arfcft in an aP.io**an the 
judgment alter a diioharge . 6 zi 
[f plaintiff does not declare within 
two tertfii, where defendant-, 
ders in oifeharge of or 

not proceed to \^,ihree 

terms, and ebargp. iUr locution 
within two terms ssfterjiidgmtent, 
prifoner may b^. 
notice ibid. 

' t s 
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So for want of petting a demurrer ar- 1 
gued wiiliin the third term P.621 
The plaintiff'ftaH 4have every day' 
in the fccond term to charge i» 
execution 

Rule explained VuIIy 
If a VLTit be againll huihand and 
wife, and wife in cnllody, ftip 
D>all nbt piu in bail for her huA 
band 6 j2 

If pb^intiff's' become bankrnp's, and | 
the alfi2;neet. make due diligence j 

• to charge defendant in exeout’on, 
*J'et ifdcl'eiillant prevents by plcw, 

ihall not be fuperfeded 
If defen- ant delay bv error, plains 
tiff mult, after* judgment afhrin- 
€d, charge him in execution 
within two toi ms afier altirniance, 
including tho term in which tht 
jadgment is given il/J. 

If render in EaJLcr^ and declaration 
in Hilary^ final judi^uiciU mult fe 
iigned in Tnmty 

ILaw to difeharge defendant f.r 
want of piocccdmg to judgment 
vrui occ.nion tbtd. 

Afiidjvii of the fervice of ihc fiim- 
nions 

^v^erfed. for ofvh clnration ib. 
The like lor not proceeding tojudg- 
tnent j 

The 1‘ike for not charging in exe 
cution ibid. 

'Eup€r/id, on putting in good bail 625 

* ’ Priviligs Atrejh, 

. - p.-*ilb]ii aic priviligcd from 

anclU *3* 

« 

Pr u:fiict'do, 

'^Wheo and hoe. ibia *"iiisrobej 
.5^ granted 639. 64? 

Pr^ctdttido 64c' 

Proci/s. 

fi4me of the aitorney to be 
'' ' Written on every v r.t Page 152 
■“^Ue owning ot the word i.}9 


T ^fte and return of the capias P. 1 4f) 
IVJull expreii, the caufe of acUon, if 
^.bailable I ^ 1 

The notindorfing nam^'of attorney 
on warrants {liuil not vitia'e ihv; 
protefs 153 

Attorney's n-imc to be put on the 
copy of the proceb, or may move 
to (lay the proceedings Is4* 

No fp^rual writs to iffue, where tlic 
caufe of action does not amoui c 
to I :/, ibid. 

In all proc'.Ts, the day and year of 
figmiiL’^ is to be fet down there* 
on, 3 I5 6 JV, lA M, t. 2i,y; 3, 
y U 10 IF, J. 4?, 

Capias in debt requiring bail i 

The like in cafe 156 

aii-iult i/sd. 

covenant i ;7 

- — tro’.ef ibid. 

<Irtinue ibid, 

■^gainil two defendants revcrally#5.'; 

omit t as capias if o 

Tejiat. to thcc'nmtiej palatine 16 * 
No occafjon lor it now, as there i< 
a filacer lately appointed * 
\Te/iatum to the Cinque Ports \f‘t 
The form of a common capias iC)> 

Proclamation. Vhle Outlanfjry. 
Puis Darrein Continuance, 

VV'l.en to plead it O'i 

It y not allowed after demurrer 
dv termined, 01 verditi ibid. 

Record of N Ji Prius. 

What it is 10 confain • 386 

When the pluLuas are to be, in an 
oUl iHue ibidm 

Record ibid, 

Jurafa in MirJit/c\ 
i lie Imc for ly,ndoa ibid. 

ibid, 

A pbatita on the icnioval of a chief 
jttAfce in term 3^8 

how 
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How to pafs record in town P. 388 
How in ihe counC<y ’ iii^* 

How to enter 

All recor:ls* in London and Middle^ 
Jsx to be entje.i two clays before 
the clav of trial ibtd^ 

Ne recipiatur to be enired for the 
fitting after term, unlefa record^ 
and writs be brought into court, 
on or befoic the day and fittings 
refpeftively ihfd. 

No rct'ojd to be received after term 
in ^Hddl'fex, nnlefs enired in a 
day alter the latl clay of cve/y 
term 390 

Nor in London, unicfs the day be- 
fokC the adjournment d;.y it be 
entred ibid^ 

O.i trials in the circuits, caufes to 
be entred before the fi:il fitting 
of the court ibid. 

And to be tiicJ in the order they 
are entred ibid. 

A lill of the caufes to be made by 
tlie marflial, and fx d up ibid* 
If enufe be let down in term, mull 
be two days befor? the fitting ib» 
If Vor the fitting after term, the 
lart day of the term will do, and 
thedav before the adjournment %b. 
If caufe not cued tlie day of fitting 
for which rotics is given, 11 
may be made a remanet of, and 
how 391 

Rehbia ^.'Srijicatione. Vide Retraxit. 

Remittitur, 

judgment by ml di<it, with a re- 
mittitur of the damages 592 

Replication, 

How to compel plaintilF to re- 

ply 34 * 

Demand of a replication 54; 

If no procce fing for four terni^, 
there mult be a term's rule ibid. 


If you want time, hovv'to apply fof 
it Page 345 

Replication to^he fiStute of brnita* 
cion 330 

»Thc like to a pica of lct*ofF .332 
The like to a plea«f fatisfadion 333 
The like to a plea of lender^ 33^ 
The like if plaintiff accepts the 
money tendered, and goes for 
further damages ibid. 

The like to a plea of a judgment 
40 an action on the cafe 336 
rhe like to a plea, if adioo be m 
debt _ • ^37 

Replicatidn to a plea of nul //VJ re- 
cord, to an a^ion on the judg- 
ment 339 

How to fign non pros for not rcply- 
in, bV. 517 

Retraxit, 

judgment in ejectment, after de- 
fendant has wdchdrawn his plea, 
and colts raxed, and alfo for the 
poffefi'on '600 

How to enter it up in cafe 438 
The judgment 458 

Rolls, Vide Docket 4x8. 

Rule to plead, 

How^ to give a rule to pleach 280* 
Wnacn rule expires ibid. 

Rule may be given in term, or Your 
day' after ibid, 

Sunday, or any holiday on which 
the court does no: fit, when 
reckoned a day iHid, 

Hq^' tr apply for further time, if 
'' ibieU • 

Sumi(ior.:> no liay, if not ferved in 
time 1 

When a term's rule xiiuft ..be 
given * raid. 

Where a rule has been given, 
defendant obtains a judge's oi>’ 
dcr, need not give 4 Uttfii rujfo'of/,:. 
the next tenn iiid. 
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May iign jucigpent, if the rale has 
been given, althoogh there has 
been an injq.riftion 281 

After rule cxpiicd,* and no judg- 
ment figned, it is a good plea, if 
filed or delivered 

RulcTonay be given on the fjfoign Jay 
butViannot be entred till the firjt 
day of tjjs term 282 

Dtmanding Plea, 

If declaration has been delivered to 
^cfendani^ attorney, a demand 
piuft be made, or in cafe defend- 
ant appeared in due time 283 
Not to be indorfed on the back of 
declaration tUd. 

Ic tnuft be made after rule entred ib, 
A demand of plea 284 

.How long defendant has to plead 
after demand made ibid. 

Demand of plea waiver of bail, on- 
lefs perfefled ibid. 

To be given to the agent in 
town ibid. 

Rule for Judgment, 

None to be given in this court, but 
you wait the four days 407 
The like on an (omitted) i| 34. 

Wfien it expires _ 4c 

rule on a nonfuir, but the 
.cofts may be taxed on the day in 
bank 

^atiifaQion, 

How to enter faiisfa^tion in term fyj 
. . , . — Ill ■■■in vacation 

. - 568 

Scire facias to rt<otve. 

Reviving judgment by 478 
5Vi./h, inuft be fu^ out in the 
county where the original a^ion 
was, 

if defendant 


Ifas delayed by error or injurc- 
lion f Page 478 

If an execution be once lutd out, 
Ond continued on thi* roll, reed 
not fue fei^fa, 47Q 

How to compute thdyear and day « 
if error be brought, there is no need 
of iifci,fa, till a year and day 
after affirmance ibid, , 

If the execution be not rerurned, or 
not filed, cannot enter conti- 
nuances, ibid. 

If there be judgment with a cejfet 
execution there needs no fci,fa, 
till a year and day afier the time 
is elnpfed ibid. 

On the death of defendant, judg- 
ment ib to be revived ibid. 
The like on death of plaintiff ibid. 
If there be two plaintiffs, and one 
die, no net’d tor fei, fa, 480 
Tlie like if two defendants ibid, 
Sci.fa. to revive, may be fued out 
of courfe within f even years \ af- 
ter that a treafury rule muff be 


had ibid, 

[f ten years, a motion muff be 
made JihU. 

Onc/'-f./tf. fufficient, but muff lie 
four days in the office before re- 
turn ibid, 

Set, fa, in debt ibid. 

The like in cafe ibid, 

treipafs 48a 

— ^ and affaujt ibid, 

covenant ibid. 

How to fue it out ibid, 

Hov/ to obtain judgment 482 


Plaintiff may move to qaa(h fci.fa, 

ibid. 

Entry on tlie roll of one fit, fa, 483 
How 10 proceed if judgment be 
above twenty ^ears old ibid. 
No execution till a feire faeiat 
iffued 484 

Sci.fa, in debt for an adminiftra- 
lor * ibid. 

The like for an executor in cafe ib, 
Nq execution on. 9 >fci, fie, to xevive 

an 
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ftn old judgment, till ?i fare fid 
icturned, or ;in afHdavicot Lonce. 
jf judgment of ten years ftand* 
in>> % Page 

agai rjft an execiiror in debt 486 
^'i'ne Ut e agdnft Ai adminiltrator ib. 
Afi aiiae muft be returned in thi.^ 
cafe, or a /an fen on the fir ft 48 7 
Entry of 9 jci,ja» for an admini- 
ftraior on I'lt icll ibid 

The like for an e^^ecutor ibid. 
Eiiti^ of two Jii./'a. ?g;nnrt an ad- 
mitiiftratrix on' the roll, wlierv 
tliey are both of one te; ni 480 
Pnpdpe for appearance 490 

t.ritry of the fcCO{i>) Jet, fa^ wiit-rt 
they J're of difterent terms ibid. 
Proceeding by fci.J'a, after an in- 
terlocutory judgment 49 1 

Sa\/a. where plaimifF died after 
interlocutory judgmenr, and be- 
fore tinal judgment 49.’ 

There niuft be two in this c^fe, rjn- 
lefs &/d fed be returned on the 
firi^ 49 

How the entry is to be of the two ib, 
lodgment thereon of il.c c^-utt 494 
it defivulaiic docs not appeal, h .v. 

to proLted iild, 

if he decs, ho v to appt ar 49 ; 
iJccl-jrutKjn ibid. 

If dcftivlant r.ic’s after itu^niry exe- 
cuted, and before llnal judgment, 
fSi/d./a^ mull ifTuc, m lhr\v caufe 
whv the damages ailefled ihould 
nor be recovered ^ 49c 

ag. an adminillrator af- 
ter intcriocurory judgment, and 
after inquiry thid. 

In cjcflment cannot fue out execu- 
tion after a year ^ttid day, with- 
out fei- fa, 2 SaJb, Ooo, 

For ufcful notes on thr^ fubjc^>, iddi 
my Ifsjlr, CUr, K. B, 29$* 

Scire faciat againf Bail, 

By the terms of the recogflizar.ee, 
"the bail endertake to render at 
the end of the fuit, or pay the 
condemnation-money 496 


E X 

Plaint iff may proceed by a^lion,* or 
fci,fa. Page 497 

Silica, fa, in ci^ther Afe, niuft go. 

^ainll the prmcipdl ibid^ 

i^nd into the county where the 've^ 
nut IS • /ifV. 

Fifteen days between the teft and 
return ibid. 

If you proceed by at^ion on the re- 
cognizance, the writ is to be 
ffrved four di'ys before the r/- 
turn ibid* 

A ca. fa, returnable pending error, 
not good • ibid. 

How to bring the aflion ililb‘ 
Where the venue is to be laid 498 
How to prorteJ by yr/ fa, ibid. 
Into what county fa, fa, is to 
ifllie ^99 

How to iiTue ftcondy^/.y//. ibid. 
Need not he fft^endavv between 
the tejie '••nd r^iion of ibid. 
What js to be* dci.c b';fu:c fcconvl 
fd,fa. iHk-s ii:d. 

If Icti fur a return of feirt fecit mult 
lie four •’’avs ir. ih- nfn:e ; fb if 
alias, i'. left fur a rnhtl i; :^ 
E'ltiy of rccognizn.ctf of baif i-i 
diibt ib.dt 

The like In C'lfvs ibid, 

Sci, fa, upon recognizance in 
debt (joa 

The like in cdl* Hid, 

i'ra:cipe fo' anpcnrrTe ^,..5 

EIo%v plaintill ia 10 pin^-cd ib:dT 
Dcclaraiiou ;/• d. 

How to iniitle dtcinrpt’on iltJ, 
Whv'it bail miy rit’.n' ni ihtlr di-- 
charge, and v-haL not il>id» 
Bail not liable to cofts in error, 
bn*i <>ht b) i!)c pri' cip *1 
Ca fa. ai>aii.r. b, :1 ii. it Id, 

I he Id c in cn-.i: iizd^ 

To be figned jnd U,alcJ 50/ 

Tedatum ca*fa, . 50S 

Pi fa again ft bail in debt ibid. 
The like in C/^ie ibid. 

Each of the bail are liable tb tho 
penalty of the recognizshcejf not 
^ more than the fum recot ered 5Q9 
When ptoccedings are iraid for a 



INDEX. 


time certain, above a year, pro-i 
ceeciingb may go on at the ex- • 
piration of* the time, without a 
term's notice 509 

Some notice muft be given of fuii:\£ 
00 fei^fa^ aval nil the bail by the 
(harifT, if'y?/>fy>r/ -returned 510 
Within what time bail .may render, 
and run no hazard of the death of 
defendant 511 

When on an a^ion upon the recog- 
nizance flil 

When upon feinfa. ibid, 

ft defcnd.inr li in cuftody, bail may 
I have a ha. €orp, to bring him up 
to render ibid. 

If defendant is a bankrupt, and 
has certificate, how to exonerate 
bail 5 1 2 

How to fui render in town ibid. 
If by attachment of puvijcge ihd 
Notice of furrender ibid. 

Time of furrender to be entered by 
the /i.'accr ibid* 

Staying proceedings againft the bail 
pending error 5 1 \ 

When writ •' f erior, a /uper/edeas ib. 
Error no JuperJ'edeas^ but from the 
deliverv tu the clerk of the eiror^ 
ibid, 

And if ca, fn* be rcfurnabl. at . 
c isme wiv. ij the w it trror i- 
ycrendiii^’,c:;iiih)t p.o. vd .sgaiulf 
bail ibid, 

■*PfOceedin;>' againft bail - ..id,poi d- 

ijjg cjior ibid. 

The like without givin<' j- dginm 

ibid. 

cndlna C’i'-'. , l.'rnugbt oi 

iadgfii'jiii, M.d a: tr 
iher^’on, cxccni o i * 
coiiit V. ouhl :n'»t ft i. aiidi*, for 
defend'int njig.hc nav\ ap;.litcl in 
tirre ibid. 

^ il .to an sflion cn a judgairat, 
Vidgment againrt , defendant, 
plaint. it brought debt on that 
judgment, aiiJ held ccfendani 
to bail- After ea* /u, returned. 
Ahd before the return of the writ, 


ih an acllon againd the bail on 
rccognizaitce, court was moved 
to flay proceedings, pending cr- 
*^ror, to reverfe the fir/l judgment, 
the court (laid proceedings upon 
the bails giving Judgment P. 5 1 4^ 
£rror not brought in time, and bail 
fued, the court will not (lay pro- 
ceedings, unlefs they conient to 
give judgment ibidJ 

Pending a writ of error, cannot have 
an exigent poji ea, /a, ibid. 

If error abate by death of chief juf- 
ticc, execution may be had, with 
leave of the court ibid. 

Set off. Vide Mutual Debts 3c z 
Plea of non ajjumpfit, and notice nf 
(ct-f (F for woik and babour with 
ho: (bs, vfoik and labour gene- 
rally, money paid, lent, goods 
fold and delivered, and on an .ic- 
countftated 326 

The like on a judgment recoveied 
in this court f 328 

Plea of (et oft' for money lent, laid 
out, 330 

Sheriffs, ho w to compel them lo biing 
m tht Body. 

formerly was tardy in returning 
their wiits 199 

Formerly u(bd to return procefs with- 
in eight day- after the return ib. 
Sherifti) not CAtcuting procef*-, oriiot 
reins nin’j, them, or taking undue 
fees, b<V, to be punilhed as the 
calc rcqiiireth ibid. 

Shcrilfs iiot fctc.ri«ing procefs ’n fix 
days :f:cr Icrvite, on a rule for 
that piir^ofc. to piy the cofts oc- 
ca-h ned t'y iheneglesff 2': ) 
She rift's of London 'U'd MiddUj^x to 
return writs within jour days ib. 
Country llier‘(r> within jsx days 2'ji 
If plaintiff be djOatisiicd with t)ie 
bail lhcri(f, he may have « 
rule ro If turn ths.‘ v,rb, apd 
wai^ds to L/ing in the body ibid. 
•How to proceed 19 ctJtain ihefe 
rules ibid. 



INDEX. 


AfliJivit to move the court for an 
atrachmtnt for not^briniimg into 
court the body 

Attach men? ibid^ 

Kow to pioceednpon it zo\ 

Ah'idavit CO move ior an attachment 
for not leturning the writ ibid 
How to proceed agjinll tne late ihe-^ 
rifT upon his reiurn oi cepi corpus 
, 205 

Attachment fet afide, for f.-rving tlie 
rule to biinii 11. the hod / nn ih. I 
prv.-fent IhCiilV, inllead of the l:iu 
the I iff ibid, 

TJic Ihtriir, to favc himfelf, may pu* 
ill bail, upon r*.ceiviiig the luie 
to biing in the body, but fuch 
bail ini llj jllify beunc render Z'-y 
The :ule5 *./Ug!u to keep pace with 
the dtrendant’s time 2 'j(j 

Atc-ichmoiit lit lifide agairll the 
ilvci'if, tor ferviijg the mh* to 
biint* in cne body, hfjlrc the time 
c.-^nfircd Jor putting in bud ^la-ve 

2-7 

Soldiers. 

No volunteci toh.ier ji.ih’e to pio 
ctdh (unlefs lor cii.nisuJ nia-iei) 
(II t. e d\.br is 2ci. I iL 

Pi.iiricifF, r.ot.ce given, :i;a. 

tile CiJOiiiiOii b.i!, anil pn-ceed tc 

judgincnc for any debt, ami alio 
to an outlawry 128 

Special yury. 

PTow to apply for a Tpecial jury 380 
No coda to be allowed, unlcl> liu 
j'idge certify ^b‘j 

None til take more than one guinea 
(except where there ib a viwv) ib. 
View how to proceed for one 382 

Statute of Limitations* 

The ttaiute never begins to rur. 

againtl a plamtilF who is a to- 
. reigner, untd he corned into thi.^ 
rcu*in 566 

A capias in this court witnout an J 
otJgmal, is fuftkient to lave the I 
iiatute ibid, 1 


Attachment of privilege, though 
turnablc on a general return^day, 
held good to^ave the ilatutt7*.566. 
lintry of a capias to fave the Watiite* 

An attachment of privilege is iu 
nature of an onginal wiit, and 
when replied to, it is fufiicient tqu 
lliew the tejle ibid. 

Subpeena. 

Subpoena ad tei' ijii and urn 3 S 

1‘he like in London ibid^ 

.-aHizcs ’ . ibid, 

'A'^itnefs mull be ferved perfona/jy 
fo a< t > groij nd an attacbmenr, 
and reafonahle cxpc.ices lende.*- 
ed, if in the couiuiy 39‘> 

>Joti'-e to ptoduce ni heu of a fub- 
poena duca tccum ibid, 

Subpoetia duces tci’im ibid, 

I iio.v to o 'tain a ha carp, ad teJilfi^ 

I candum 400 

Ailivifivi* ibid, 

tiu corp, ad tffiificandum 401 

Noics relating to thi.: vviii ibid% 

Suggeji 'ion on Record, 
Sugoeh.o.i on the det.’ai.uion of the 
<Jc.jth cf one or the plumtiil'.-), 
jU'i in It to ih.- licit. 'te 6^7 

Tiu': like a'tcr iifue joined ibid^ 

The I’ke oft'i * death of one of the 
dc'eridants after veid-dl 65S 

Suggedion of the deadi of one ( i? 
tne dekiiJants in the ju^-aia 
ill the record, when it ought 
to have been tm tl)c nift prius re- 
cord, :ind before the juruta, it is 
right to faggeil it on the roll, 
and Meld g.. od ; the nifi prim '.r. - 
coid s only for the direction of 
the jud..e to f-y the iilue, 638 

One oefendant dies after iffuejoin- 
cj, and before the day of nifi 
prim ; if fuggefti<^n of his 'death, 
and avva^d ifi' venire facias be 
entered on the roll after o .ai, it's 
fu{H».?ent, fcT no continuances are 
neceflary to be infeitcd in the re- 
cord of nifi prtus, 659 

3 B a Sug^ 
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tSuggfJJio/i on ihe London court of 
Confiltnct 

jj^ creditor fuin^ in another couit. 

jf debt does not amount to 4C/4 
: ihall pay colls* and recover none 


defendant mud pray judgment of 
the djinages, but in affumpfit the 
damages aie the prinapal, and he 
is to plead femper paratus eftj and 
pray judgment •do ulttrioribut 
damnis (wrong in margin) F.3 14 


B<^ts not exceeding 40/. to be re* 
' ■ covered in the court of requells 
' in London ibtd. 

If he does litc, and not recover 40/. 

■ how the affidavit is to be, to ground 
^ ii motjon for f.sggcftion 66:* 

is within the ail ibid. 

■ Jf* iud/rntTit i»ooi by default, nt/ 

fuggellion ibid. 

Colls to be nlk.\v:'d of the appbea- 
• tion ibid. 

What mv'-il ?.r.;>eai -w affidavit ibid 
©amat'C^ yivv'n bv vciaicl und‘.*i 
4r./.’defe»)vJa.Ti n fident in Kfid 
dUpx, and liable to iv: fuinmoric^ 
to iliO count) C‘ art, leave "i-e- 
to enter in; .^vllion 
A fet-offi red - the demand ir 
AOS* does noc afficcl the junUbc- 
7 _ - 


to^bc re* goods, how to be pleaded 


t«on ibitL 

•J?ut when i^a',tnents are ^iwn tv 
i'vidence iJii t<ic j lea (*t u<>k aj- 
J'uTnp/ifj a.»d veniict under 40/. : 
luggellioa may be entr- d ibtd* 

*• Superj'cdias, 

SuHrfedcas on levcrl'd ol outl.wrv 
* 5 Sb 

The like wh'.re ball is ptu In ^50 

ji f-M want ol declaraiKJii 

(jZ-, 

* — ''or r,ot proceeding to tna’ I 

1 jn !‘/riicni f'-2-4 

.1,.^ ;ci novchirging hi execu- 

tion 

— -on puiting in good bail 
62 

■; > Btprnnder 512, 

- Tender, 

% .. 

. This dcfifiiiion of the word (4 

■ be' made before the writ Aed 


ibid ^hen to fay, touts temps prifi ibid, ' 
Every requifne in the plea mull be 
(hewn 10 have bfC't complied 
^66 * eife the plt*a is bad ibid. 

Tender of Hock, how to be pleaded 

ibid, 

\btd time the plea ought to 

dica* pleaded ibid, 

ibid deiiurrcr and amendment 

ibid *he declaration, may 

* plead a tender 31b 

^Afid court wdl not permit the plea 

to be withdrawn, and plead non 
njjumput . 316 

0(1 1 tendered muft be paid into 

^ j court, nnd how donchefor^^pbui tb. 

dd’c be made to pluad non 

ibii ^hc counts, and ,i 

tei.dcr ibid. 

al ^ derrnn i nnd rcfofal *’ 317 

^ . !i phi .tifi'r ’ifi ifll.i.: ot» iiie plea of 
^*^ibid tender, he miiH i;Ot rd'-c (he mo* 
ney out ol court, for tuvreb;' he 
is cone! J Jf d ibid, 

iwry But he may piocecd on the general 
5Sh iflue fv)r fuiLl'.cr damages, and 

^50 enter an acquitud aa to the tn- 

ion der ilid^ 

bz-v Tender may be made by julliccs 
o tna’ with’ti a montii after notice givt ti 

624 of an aCtio'.i ibid. 

:xecu- before a juii.ee is allowed to pay 
ibid. nipoey into coqrt, it mull appear 
bail Jiat he is as a juftlce for 
62 • fome mifeshaviour in his ofiiccxZ'. 

Defendant may, to an a£lion of 
trefpafs, plead a difclaiiper, and 
tender of amend) 318 

:j(4 Tendw may be mace under a ciif- 
ic.med trefs far rent, if irregular ibid. 


■ be made before the wric.lued trefs far rent, if irregular ibid. 
,7 fdvl fW Any money coined at the mint is a 

? .||i pleading a tender in debt, ther good tender ' ibid. 
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To an avowry for damage feafant^ 
tender nuift be pibaded to have 
been made before impounding 

In a plea in ba^; of tender of rent in 
replevin, plaintifF may plead a I 
tender and refufal, without bring* 
ing the money into court ibid. 
But if diflrefs is rightfaily taken^ 
plaintjjf cannot plead tender of 
ren^and cofts ibid. 

A tender of a bank note, not good 
unlefd the tenderer offer to get 
chani,e f it 319 

If the money be not pnij into court, 
plaintiff^iay fip.n judgment ibid. 
Defendant cannot plead non ajjhmp^ 
Jii to ail the couiita, and a tender 
as to part ibid. 

But he may as to ail the p:omiies, 
except as to a certain fum, par- 
cci, tlTc. and as to that Aim a 
tender ibid. 

Pl'*a of tender 3 33 

Replication no tender 335 

if plaintiff goes for further damages, 
the replication ibid. 

Terms. 

Why f) called 115 

Formed fi om the canonical coi.- 
Aitutmns of the churen ibiiK 
When fettled 1 iC' 

Day in b.fnk 117 

Ofcff'igns ibid 

MtchaelsHos term and returns 1 
Hilary ibid. 

Eajler ibid. 

Trinity ibid, 

Obfervations on the terms anu ap- 
pearance days I19 

Obfervations on the return of writs 

120 

Tejle of Writs. 

What writs muff have fifteen days 
between the ujie and return 1 2c 
What writs are excepted 1 2 1 

Capias miift have Afteen^days 149 
Attachment of privilege, ditto 518 
^ranjiiery ATions. Vide Alliens. 


Trials Notice of 

(n London an(l Mtildlffiex^ and de^ > 
Cendant lives in forty milet of 
London^ eight days notice Page 
fn the country, tfn days * iiid^ 

If defendant arreiled in toivn, aii4/ 
reffded at Dunkirk ^ fourteen dofe ‘ 
ibid.- 

When fourteen days is requiAce/^rWl' - 
If no proceedings for four ceraw;^.. 
a whole term’s notice to be givein ' 

Unlffs delayed by injun^ion Hid. 
Notice of trial is neteffary, theugh 
put off* to a day certain by tne- 
court 'ibid. 

Muff be given to the agent in town 

ibid, , 

Sunday, \^ien reckoned a day 364’ 

If notice is given, and plain off does- 
not proceed, he muff give a netv^/ 
notice 

May continue the notice until rhe^'^r 
next fitting ibid^fl 

Where plaintiff’ concludes V 

awy defendasr bound to accept’/®^, 
notice of trial on tlic bdck t*f 
ple.irfine: 

Wticrc the plaintiff concludes ad 
patr/uvt, defendaut obliged to ac 
crpt of notice of exfvuyng ‘ . 
(pany, from :hc time notice <>f v 
iri.'il was give . 

Nor.ee nf tna) or inquiry given ^ 

. clr t’.iKlr'.rit nrt good, if his attor-r ! / 
riey js krou ij ; aliter, if he is not 
known 

Nwtice of rrla) in Miadlc/ex 

i’hii like ii/r Lerdon iSid^.'^' 

' ibid,il^. 

>horr notice 1.. lown, t^^vo days ibJd^U, 
P.'ou:'tcrmand, t iio days in town 
l.i the ci>untr>,/^ days ibtdMi>» 

Countermand of notice of trial 
May not be g:vcn to the 
attorney ^ ihifm 

Continuance of notice oftilal ihietM 
Continuance of a void noticb, rstuf^ 
operate as new notice ibi^^ 
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ttOt continue a fecond time, 
the fame term I^^g* 

phnatJon of* Vnat rple fh'I, 
Kj*if>«cc of corftinuance 367 

putting cir the trial* and for wha*. 
^/icaufe • ily^ 

pB|.pqu>res netice, and afiidavit of tiu 
^v^fefvi‘.e. :i d a!Jo fA jhc abiencc o, 
vvltncTs w'.foie motion 
0 ^ ha matie two days bt'fore (In 
5 -'.'i rial r^rW 

|;.!A third pen'oo if he ot I’.v 

r r che r;o».d.‘, r:i..y rn:*!:'? r.f 

nd.itf't ' ii'/a. 

[.vEuuif the rnit-e- d<>'> not coiut 
to defendant'.'^ hm^wlcdge fent 
t- CHOU'- h to ni Jtc lu o <1 JV*: be».T.‘. 




the eouit will ii'.Tiit toe rule, >! 


appliCt'Jiicn is nijoe as loon a*; Iv 
docs know ^ 

Oftly 10 be put ofr* till the next lem 

ty 

‘»Adidavits taken before a conful fnf- 
feied to he .'<ad 
■fiJotice of the m t'cn 
vAdidavi: to put eii'ii.e trial fiiJ, 
i-.lf It app-’aih tnat »h“ wuufld w».u. 

' out .of t'»wnor JihroacI, 01 bw vui..' 
lea* after notice, couic v,ik »<»■ 
put off the itial 3^9 

'tiow to draw up riiV, 13 c. tliJ 
^^t'odlb for nfJt pfo^ Cedi 'll 10 tri .i ib 
•CAiindl h.ive colts and juop^nicni, i s 
the cafe of a uoniuit too, as 
V '-’the reaton tbzd 

S ow to proceed if ritcefl.iry 57 
pdavli to move r//^' 

'^fftdiuh ol fli-r. .»nJ anJ rcfrs.d fo 
going to t.iai, purluaiit cu thi 

f^riule ,. 3 *’* 

SiAuacliment Hid 

^rial at Ttar. 

VCarinGC be mov<.d ‘or uiird jh.-e 
Iqintd . . 37 

It otight to be ftated in the :u- 
Ltirtvii ibta, 

^iio cje£lincht ^ . 37»‘ ; 

toVbuiij rule for ttSt^^tbar ib, \ 

“mJy coottt;m^^4A : -379' 


"lule relatingtd trials at bar Pagi ^yc^ 
Vttorncy for the plaintiif, fhaii* be- 
fore eflbign day of the term, give 
notice to the chief pirthonocary 
n or f'condary, of tlje day it is ap^ 
pointed ibid. 

\m\ in cafe of neglefl:, fach cauic 
fhall not be tru-'d 3^^o 

Jopics of the iilucs to be t^'ed at 
hir, to be deliveied to the judges 
before the; tjrne appointed for 
trills of fetch caufes 380 

Tnc court will jir«tiit a new tnal 
after trial at bar, upon proper 
caule ibid. 

iVray Trial 

Infl he HK.v.J foi, before nr on 
tiie ar-ppiranc ' day of the leturn 
of the ha. corp. jurat. L’D-cfs the 
f(nir<l iiion of I'lc ninfion i** f'lnie 
U' vv tnatti r I'.ifrovcicd fince 41 5 

rhoii^’;li the ij'eiigth of cviitf.Le 

was ;«'» ir.fl the vci :;ici, new trrd 
rerufed ^ ibid. 

1 he coiirtu'il! not grant a new tr ;;l, 
wheie There has been a vesdu'.t on 
the h('i’‘ It iuie 410 

Mi vv iria- gr.miuJ ePer a nonfuSw ib. 
N^-w bid woi gciuied, bicaule 
couiivd ihoui'Iu it'prudint not 
to call evidence which they h»d 
in their buds ihid. 

Vcrcbcts may be fet afide fer ex- 
ccilive dam.'ges, but not for 
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